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Mention of the term “natural law” can create confusion and concern, as was
evident in-the early stages of the United States Senate’s confirmation pro-
ceedings for Supreme Court Justice Clarence Thomas in 1991. Of course,
those hearings also demonstrated that the level of the public’s concern about
“higher law” is much lower than its curiosity about such earthier aspects of law
as an allegation of sexual harassment. Nevertheless, the anxious questions
asked by the senators about natural law and the nominee’s disavowal that nat-
aral law would have any role in his decision of actual cases evidence a perva-

sive lack of understanding or acceptance of natural law. An observation made

some years ago by Dr. Frederick D. Wilhelmsen captures the public mind and
seems to anticipate the Thomas hearings:

We have come, corporately as a people, to hold the proposition that justice equals statute.

A natural law man today, if he wishes to stay out of jail, must content himself with urg-
ing his convictions within his own sphete of influence in the hope that he can accomplish
something on a limited scale. . .. An appeal to the natural law will gain no lawyer his case
in court—unless he is a spellbinder arguing before a jury uncorrupted by legal positivism
and higher education, nor will such an appeal protect the rights of man before the higher
judicial couris of appeal. The Supreme Court is possibly the highest repository of the
denial of natural law in the nation. ! : ' .

~ Much of the public’s confusion about the term “natural law” stems simply
from a lack-of ph’iloéopbic background.” However, even for those who are
philosophically literate the term carries considerable ambiguity. Traditional
explanations of natural law thinking which appeal to a “higher” or “ppwritten”
law superseding human or written law do little to lessen the confusion, and
they create a concern. The specter of unknown laws of uncertain origin nulli-

fying laws enacted b; democratically elected legislatures gives natural law a
y y g v

negative connotation, making it sound “un-American.”

~ Of course, a blanket rejection of natural law runs counter to much of what
is characteristically American in the history of the United States, which,
beginning with the Declaration of Independence and continuing through its
legal development, has been intertwined with various ideas labeled “natural
law.” Today, however, such various and contradictory theories claim the title
“natural law” that the confusion has become compounded.2 As a result,
“natural law” tends to be equated —especially in legal circles —with any appeal
t0 an unwritten source of law. ‘
_ The distinction between natural law and its antagonist, positivism, does not
in fact correspond to a division between written and unwritten law. Written
law may declare or agree with, and at jeast generally does not contradict, natu-



" relations among nation-states.
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ral law.? The fundamental controversy between natural law and positivism is a
moral, not a narrowly legal one.4 Nevertheless, most of the actual differences
involve legal reasoning. Certainly, positivistic separation of law and morality
affects legal reasoming. As long as a common Judeo-Christian morality

~ prevailed in America and influenced legislation and judicial interpretation, the

differences between natural law and positivist reasoning may not have been so
apparent. But now that that moral consensus has disintegrated, the great gulf
that has come to separate contemporary legal thinking from that of the
founding period has become more apparent, at least to some. The dissolution
of the moral. consensus appeared to occur quite suddenly in the 1960s; the
reality, however, 'is that shifts in legal reasoning have been ongoing and subtle. -
In what can only be a sketchy overview of clashes between natural law and
positivist legal reasoning, I will consider in this article the changing role of
natural law in our founding documents and in selected Supreme Court cases.

A great and ever—growing‘ literature has generated conflicting views about
what was the prevailing political and legal philosophy of the founding period.
,Regardless of these differences, however, there was undoubtedly a coexistence
then of both the remnants of a broad classical/medieval tradition of natural
law and the more recent law-of-nature theories. Rooted in Plato and Aristo-
tle, articulated by Cicero and ‘St. Thomas Aquinas, and incorporated into
English common law by Sir John Fortescue, the classical and medieval discus-
sions of natural law focused on reason, moral law, and the common good. The

“Jater law-of-nature theories of Hobbes, Locke, and Rousseau, on the other

hand, were based on a view of law as will. The latter broke philosophically but
not rhetorically with the tradition. The “law of nature” terminology operated

like a legal fiction, a device appearing to maintain contipuity while in fact

ushering in change.S Even when combined with a doctrine of natural rights, as
in Locke, law-of-nature theories shifted the controlling criterion for law from
reason to will. References to natural law and the law of nature appearing in
cases and other legal writings since the American founding have often equated
the two without recognition of the inherent tension between them. The result
has been a mixing of concepts.and doctrine which has produced contradictory

“tendencies in American law. As discussed below, this mixture of the two

derived at least in part from attempts to explain the role of law in regulating

Debate about American public philosophy often begins with the Declara-
tion of Indepéndenc¢, including its references to the law of nature and its allu-
sions to'natural law.6 Given its specific legal/political purpose, the breaking
away from Great Britain to form one or more newly independent states, the
Declaration can be viewed primarilji as a legal brief to a “candid World.” Out -
of “a decent Respect to the Opinions of Mankind,” the representatives
“declare the causes which impel them to the Separation,” beginning with'a
statement of general principles of government, setting out specific grievances,
and ending with the conclusion ' ' :

That these United Colonies are, and of Right ought to be, FREE AND INDEPEN'DENT
STATES; that they are absolved from all Allegiance Lo the British Crown, and that all
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political Connection between them and the State of Great-Britain, is and ought to be
totally dissolved; and that as FREE AND INDEPENDENT STATES, they have full Power
to levy War, conclude Peace, contract Alliances, establish Commerce, and to do all other
Acts and Things which INDEPENDENT STATES may of right do. '

The Declaration makes the case of the former colonies for recognition by -

~other countries of their independent statehood,” with all its attendant rights

and responsibilities. In referencing the “law of nature,” the authors of the
Declarationi invoked the language of the day for international law, then known
as the law of nations. At that time international law, as well as domestic law,
was studied within a framework based on principles of natural law and on law-

of-nature theory.8

It was within the context of what has since come to be called international
law that the shift in thinking from classical .natural law to modern law-of-
nature theory began. The transition corresponded to the changed religious,
political,- and legal reality in Europe. In the sixteenth and seventeenth
centuries, Spanish international law jurists had “grounded the law of nations
on Catholic natural law foundations.”® Hugo Grotius, a Dutch Protestant

 jurist who drew but deviated from the Spanish jurists, 10 wrote The Law of War

and Peace (1625), which is generally considered to mark the beginning of
-modern international law. Discussing the principles of a just war at the time of
Catholic-Protestant disputes and the Thirty Years ‘War, he propounded a
positive law, of nations based on right reason and the consent of sovereigns as
the foundation for regulating war. The settlement of the conflict in 1648 by
the Treaties of Westphalia recognized the sovereignty of nations and princes;
the result was a restriction of the temporal jurisdiction of the Church, includ-
ing its authority to regulate and moderate wars.1l As the role of religion

‘receded, reason assumed the principal ‘place in regulating relations among

Sovereign nations, together with custom and, to a lesser extent, treaty. .
While the term “sovereign state” can be- defined legally in a way that would

~ not seem to conflict with-principles of natural-law (e.g., “any nation of people,
- whatever may be the form of its internal construction, which governs itself

independently of foreign powers”12), the general concept of sovereignty has -
often been used to support claims that the sovereign entity is “above the law”
Or at least immune from suit to enforce the law unless. it has waived its
“Sovere_ign immunity.” Thus without an accepted, independent, international

~ authority—e.g., the Church or an international court — to determine, interpret,

and apply the natural law among nations, sovereign states came to assume that .
‘authority. Whether rulers did or did not in fact act on the basis of reason,
their actions were the expression of sovereign power. The reality of sovereign’
Power able to act without external restraint inexorably led to a shift in empha-

. Sis in international law. from reason to will, as reflected by the replacement of
. hatural law with custom (understood to be the product of consent) as the

Primary source of international law during the nineteenth century. 13 .«
The crafting of the Constitution occurred before this shift away from reason
00k place; nevertheless, the practical and legal problems of sovereignty-

loomed large as the Philadelphia ‘Convention - divided governmental power
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internally while unifying power for relations vis-a-vis other nations. Tg

- achieve the purposes stated in its Preamble, to “establish Justice” and “secure
the Blessings of Liberty,” the Constitution did not resort to natural law or
natural rights. For that omission the anti-Federalists attacked the Constity.
tion as fundamentally defective —specifically for its lack of a bill of rights. The
Federalist countered “that bills of rights, in the sense and to thé extent in
which they are contended for, are not only unnecessary in the proposed Con-
stitution but would even be dangerous.”I4 At the same time, however, The
Federalisr articulated the classic argument for judicial review, concluding that
an independent judiciary is “requisite to guard the Constitution and the rights
of individuals from the effects of those ii] humors which [threaten] oppressions
of the minor party in the community.”15 But what rights could courts have
been expected to protect without relying on a written bill of rights? The pro-
posed Constitution alneady'includeq_squt; individual protéctions: the right to -
jury trial in criminal cases, the writ of habeas corpus, limits on the proof of
treason, and prohibition against ex post facto laws and bills of attainder.
These procedural provisions either confirmed common law rights or rejected
certain British practices. In addition it was apparently expected that federal
courts would resort to common law rules and that Congress would confirm
common law rights, e.g., the right to jury trial in civil cases.16 Whether federal
courts could generally apply the commonlaw or resort to principles of natural
Justice were questions not explicitly addressed by the Constitution, but ones
later addressed by the Supreme Court. '

Although The Federalist has sometimes been viewed in positivist terms,
important parts of it seem inconsistent with such an approach. The Federalist
rejected, for example, the notion that the failure to list a right, 'such as jury
trial in civil cases, meant that the right was denied.!? Moreover, it clearly
opposed at least judicial positivism, emphasizing that judges would have the
power of reason, not will — that they would, in fact, have to rely on the execu-
tive branch to enforce their judgments.’® The source of these other rights was
the common law; but the role of the common law remained ambiguous. In-
medieval times the common law had been understood to be the manifestation
of the natural law.19 The older tradition represented in Lord Coke, whose
work was most influential in America until the Revolution,20 adhered to the
natural law position that judgeé should refuse to give effect to legislation and
executive acts which contradicted fundamental principles of law. But by the
time Blackstone wrote his Commenzaries (1765-1769), which were widely read
in the Colonies, the common law had to accept that the sovereignty of Parlia-
ment climinated the authority of judges to invoke natural law to void legisla-

~ tive acts. In England, consequently, the role of natural law was reduced to that
of a nonenforceable obligation devolving on members of Parliament.

While largely preserving the common law, the newly independent states
rejected parts of it as incompatible with their notions of liberty.. Within the
structure of federalism the role of the natjonal judiciary was untested and the
relationship among different layers of law uncertain. The fracturing of -
sovereign power certainly meant considerably more legal complexity than it
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would have meant in a unitary state. Substantive questions of law which in the
common- law had always been intertwined with procedure now became
enmeshed also in thorny jurisdictional issues dictated by the Constitution’s
structure of federal and separated powers. While The Federalist provided a
fairly coherent explanation and justification for the main features of the Con-
stitution, it remained for the newly created institutions actually to implement
the plan of government in specific detail.

As is well known, the doctrine of judicial review was not explicitly provided
for in the text of the Constitution. Some have said the doctrine constituted a
usurpation of power. . Others have justified the doctrine as an application of

‘the “higher law” background of the Constitution. Given, however, the striking

similarity between Chief Justice Marshall’s language in Marbury v. Madison, 5
U.S. (1 Cranch) 137 (1803), and Hamilton’s discussion in The Federalist, No.
78, the doctrine does not appear to have been a product of pure judicial will-
fulness, as it has so often been portrayed. In the language of both Marbury
and The Federalist, the emphasis is on the lack of power in the federal courts to
force a result that may be dictated by law but on which question the courts lack
the power to speak, i.e., jurisdiction. :
Marbury is remembered as the triumphant beginning for the Court, but it
was not an obvious triumph, nor was it the beginning. By recognizing limits on

_ its power to mandamus an officer of the executive branch due to lack of juris-

diction, the Court established its - authority” to pronounce on the law.
Undoubtedly, Chief Justice Marshall had in mind the inauspicious beginning
of the Court, prior to his arrival, in its first major decision, Chisholm v. Geor-
gia, 2U.S.-(2 Dall.) 419 (1793). That case held that a citizen of one state could
sue the government of another state. Although the literal language of Article
3 seemed to allow for such a suit, the result contradicted the general under-
standing, as reflected in The Federalist?! and the ratification debates, that the
states were not subject to suit by citizens. - The. result was quickly reversed by
the Eleventh Amendment tothe-Constitution, which reaffirmed the principle
of the sovereign immunity of the states. '

On the one hand, the Court’s role resembles the pre-Blackstonian position
of voiding acts of the legislature and of the executive; on the other hand, the
Court’s voiding power is in many ways circumscribed by limits on its jurisdic-
tion which reflect the role of the division of sovereign power. This tension
between the natural law tradition and sovereign power was evident early on,
before the doctrine of judicial review was even established, when the Court
decided Calder v. Bull, 3 US. (3 Dall.) 386 (1798). The case actually estab-
lished that the Constitution’s prohibition of ex post facto laws does not apply
to civil legislation, but only to criminal laws. In the principal opinion, Justice
Chase sajd by way of dicta that he could not “subscribe to the omnipotence of

. @ state Legislature, or that it is absolute and without control; although its
, @uthority should not be expressly restrained by the constitution, or funda- .

mental law, of the state” (387-388).. This and his discussion of “the great first
Principles of the social’eSinpact” havé been referred to as examples of natural
law jurisprudence. More, accurately, the opinion seems to have mixed
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elements of traditional natural law with law-of-nature theory. Justice Iredej
responded: “It is true, that speculative jurists have held, that a legislative act
against natural justice must, in itself, be void; but I cannot think that, under
such a government, any court of justice would possess the power to declare it
$0”(398). After quoting Blackstone to that effect, he explained that to correct
such a situation, American courts have been given the constitutional power to
declare legislative acts void in “a clear and urgent case.” He went on to say,
“If on the other hand, the legislature of the Union, or the legislature of any
member of the Union, shall' pass a law, within the general scope of their
constitutional power, the court cannot pronounce it to be void, merely because
it is, in their judgement contrary to the principles of natural justice” (399).

Despite their differences concerning the role of natural justice, the two
justiccs agreed on the result. For Justice Iredell it was merely a matter of
interpreting positive law; that is, the ex post facto provision written into the
Constitution. Onthe other hand, that provision reflected the natural justice
concerns of the framers of the Constitution. . And so it has been for much of
American constitutional history: positive law has declared or implemented
much of what “speculative jurists” would prescribe as being a requirement of
natural justice. As a result, judges of both positivist and natural law bent have
routinely reached the same legal conclusions, but for different reasons.

Fletcher v. Peck, 10 U.S. (6 Cranch) 87 (1810), which is known for its flirta-
tion with natural Jaw, demonstrated the difficulty of explaining the language
used to reach a particular result. The Supreme Court invalidated an act of the
Georgia legislature rescinding a previously granted land patent. It was
claimed that the legislature’s action violated the Constitution’s prohibition

‘against a state’s impairing the obligation of contract. While the legislative
.action did indeed seem unjust, it was not clear that it violated the contracts

clause.?? The positive language stating the provision in the Constitution was
not self-explanatory, and the term did not have an established common law’
meaning. In voiding the act of the Georgia legislature, Chief Justice Marshall

~did not rely solely on constitutional text. He stated: “It is, then, the unani-

mous opinion of the court, that ... Georgia was restrained, either by general
principles which are common 1o our ﬁee institutions, or by the particular provi-
sions of the constitution of the United States, from passing [this] law .. .” (139;

‘emphasis added). The holding may have rested on a dual basis simply for the

purpose of achieving the claimed unanimity. Justice Johnson wrote separately
to indicate his disagreement about the contracts clause; he would have
rendered the decision solely “on a general principle, on the reason and nature
of things: -a principle which will impose laws even on the Deity” (143). John-

~son’s opinion indicates that Marshall’s construction of the language of the

contracts clause was somewhat debatable. Apart from his explicit reference to -
natural justice, Marshall’s interpretation of the actual language of the Constl-
tution seemed to draw from notions of natural justice.

But for the explicit reference to natural justice, Marshall’s construction of
the contracts clause would have been considered—at least by contemporary
legal academics —a relatively noncontroversial example of common law judg-
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ing technique. The Constitution has routinely been interpreted against the
‘background of the common law, both in terms of legal content and approach
to judging. Common law as custom provided natural law and positivist judges
common ground, although they had different explanations for it. Originally .
common law was viewed as the embodiment of natural law. Then it became

understood in historicist terms as simply custom and eventually in purely posi-
 tivist terms as judge-made law.

The relationship of the Constitution and the common law was for a long
" time a controversial issue with both philosophical and federal-jurisdictional
dimensions. The views of Justice Joseph Story, a nationalist and a natural law
thinker, figured prominently in this debate. In criminal matters, the issue
revolved around state sovereignty and the extent of federal powers. The Con-
stitution was understood to have left police powers to the states. The Jeffer-
sonians opposed the notion that the federal government had any common law
criminal jurisdiction, .especially regarding matters of libel. Justice Story
disagreed. Nevertheless, in United States v. Hudson and Goodwin, 11 U.S. (7
Cranch) 32 (1812), the Supreme Court held that the federal government had
no common law jurisdiction over crimes. As a result, all federal cnmmal law
has been statutory.

On noncriminal matters, however, Justice Story prevalled In Swzft V. Tyson
41 U:S. (16 Pet.) 1 (1842), the Court held that a general common law, at least
on commercial matters, was law of the United States applicable in federal
courts.?3 Writing for the Court, Justice Story rejected the idea that decisions
by the courts constituted laws:

In the ordinary use of language, it will hardly be contended that the DECISIONS of
COURTS constitute LAWS. They are, at most, only evidence of what the laws are, and are . )
not, of themselves, laws. They are often re-examined, reversed, and qualified by courts
themselves; whenever they are found to be either defective, or ill-founded, or otherwise
incorrect (p. 18).

Story; who while serving on the Supreme Court was also teaching at Harvard
Law School, incorporatéd natural law thinking into. his tredtise writing. In
these treatises, including his important Commentaries on the Constitution, he
xplained and shaped federal law and common law in the light of Clcero
Burke, Blackstone, The Federalist, and civil law jurists..

Following - the Civil War, there emerged Story’s posxtmst counterpart
Oliver Wendell Holmes, another Harvard law professor who went on to
- become a Supreme: Court justice, led Amencan legal thought to reject
anything that might be considered natural law. His ultimate triumph actually
Came after he had left the Court, when Erie v. Tompkins, 304 U.S. 64 (1938),
Overturned Swift v. Tyson and spemﬁcally proclalmed judicial positivism,
Saymg .

The fallacy underlying the rule declared in Swift v. Tyson is made clear by Mr. Justice
Holmes. The doctrine rests upon the assumption that there is “a transcendental body of
law outside of any particular State but obligatoty within it unless and until changed by
Statute,” that federal courts have the power to use their judgment as to what the rules of
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common law are; and that in the federal courts “the parties are entitled to an independent
judgment on matters of general law ... but law in the sense in which courts speak of it
today does not exist without some definite authority behind it” (79, footnote omitted). )

Holmes, however, had devoted more of his attention on the Court to
contending against . another so-called form of natural law known as
“substantive due process.” In particular, he had dissented from decisions of
the Supreme Court which used the due process clause of the Fourteenth
Amendment to invalidate state economic regulations said-to deprive individy-

als of economic liberty interests. 24

The framers and ratifiers of the Fourteenth Amendment included both

those who thought they were defining positive rights and. those who thought

they were enshrining Lockean natural rights.?  Either way, the Fourteenth
Amendmerit reduced the residual sovereign powers of the states. The open
language of its equal protection and due process clauses allowed them to be
used as vessels into which different judges could pour their individual views of
justice. In particular, later nineteenth- and early twentieth-century cases read
the due process clause to include not only procedural- but also substantive
claims: thus the oxymoron “substantive due process.”26 At about the same
time it was rejecting (in Erie) any reliance on natural law as a basis for ignoring
the sovereign law-making power of state couits, the Supreme Court overthrew
the economic substantive due process doctrine. The victory of Justice Holmes
seemed complete. As it turned out, however, neither the substantive due
process doctrine nor the natural law debate died .out altogether. Ironically,
during the same period the Court planted the seeds for a later rebirth of a
different version of substantive due process and natural law when in 1938 the
Court signaled greater concern for individual rights. 27~

Over several decades the Court gradually expanded the procedural aspects
of the due process clause. ‘While doing so, members of the Court began to
debate the relevance of what they termed “natural law.” In cases ranging from
the later 1940s through the mid-1960s, Justice Black fought against what he
considered to be the “natural law” interpretation of the due process clause in
the Fourteenth Amendment. The term “due process” has generally been
understood as referring to “the law of the land” and as being rooted in Magna
Carta. Justice Black insisted that the Court not resort to “natural law,” by
which he meant nonwritten sources, for explaining the content ‘of the clause.
Consistent with his concern to give the clause rule-like content; Justice Black
concluded that the draftsmen of the Fourteenth Amendment had intended it
to incorporate the Bill of Rights. Prior to 1947, however, no member of the
Court had ever taken that position.28 Justice Holmes and other positivists'who
rejected the idea that the Fourteenth Amendment’s due process clause was
intended to incorporate the Bill of Rights looked to the common law with a
historicist understanding of the term “due process.” Nevertheless,. Justice
Black accused members of the Court—in particular; Justice Frankfurter— of
resorting to natural law. - Frankfurter, who happened to be an intellectual
followgr of Justice Holmes and also a former Harvard law professor, was actu-
ally defending the common law considered as a mixture of custom and judge-
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made law. He viewed common law language- used in. the Constitution as
terminology to be shaped by judges in accordance with its evolution in
customary practice and opinion. Justices Frankfurter and Black, who had both
been New Dealers, disagreed on epistemological issues as well as structural
constitutional issues, but both were positivists. It was Justice Black, however,
who went so far as to equate “natural law” with any appeal to an unwritten
source of law. :

The ultimate declaration of judicial positivism came in 1958, when a unani-
mous Supreme Court, including Justices Black and Frankfurter, pronounced

its sovereignty over law: . :

Article 6 of the Constitution makes the Constitution the “supreme Law of the Land.”
In 1803, Chief Justice John Marshall, speaking for a unanimous Court, referring to the
Constitution as “the fundamental and paramount law of the nation,” .declared in the
notable case of Marbury.v. Madison .. . that “It is emphatically the-province and duty of the
judicial department to say.what the law is.” This decision declared the basic principle that
the federal judiciary is supreme in the exposition of the law of the Constitution, and that princi-
ple has ever since been respected by this Court and the Country as 2 permanent and indis-
pensable feature of our constitutional system. (Cooper v. Aaron, 358 U.S. 1, 18 [1958];
emphasis added.) o

Faithful to the positivistic spirit of Erie, Cooper read the langﬁage of Marbury
— “t0 say what the law is” —to mean “make what the law will be.”
Erie has been praised by judicial “liberals” and “conservatives” alike.2?

Conservatives have considered the case a restriction on federal judicial inter-

ference with the states because it disclaimed power to creaté a national com-
mon law (in the sense of judge-made law) and therefore seemed to leave such
decisions to state courts. In the past half century since Erie, however, the
Court has increasingly invaded areas previously governed by state law, both
common law and statute, by making the équal protection and due process

- clauses of the Fourteenth Amendment applicable to more and more matters
_ of state law. The Court, in.other words, has created constitutional law where . . .

once there was common law.30 In this process of redefining the structural
boundaries carved out by the Constitution, the Couit eventually fashioned a
new version of “natural law.” '

In the 1960s, Justice Black at first appeared to win over what he termed

“natural law.” He prevailed in effect, though not in theory, on his interpreta- -
tion of the due process clause. His theory of the Fourteenth Amendment was

not accepted by a majority; yet the Court incorporated, one by one, almost all
the provisions of the Bill of Rights. But while Justice Black was triumphing in
one sense, his ideological brother Justice Douglas was reviving substantive due

_process, or what Black would call “natural law,” in Griswold v. Connecticut, 381

U.S. 479 (1965), in which the Court struck down a state statute prohibiting the

* use of contraceptives by finding a right to privacy within the “penumbras® of
the Bill of Rights. Griswold’s discovery of a right to privacy not written into

the ‘Constitution was later extended to strike down state abortion statutes in

- Roe v. Wade, 410 U.S. 113-(1973). At that point, commentators realized that

Substantive due process, or what some have called a “patural law” philosophy
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(actually a “natural rights” philosophy) of constitutional law, had been resur.
rected by the Court. Most recently, in Casey v. Planned Parenthood, ___Us
__ (1992), which reaffirmed Roe even while cutting it back, the Court explic.
itly embraced substantive due process.3! Under what some might calj a
version of natural law, “neither the Bill of Rights nor the specific practice of
the states at the time of the Fourteenth Amendment makes the outer limits of
the subsiantive sphere of liberty which the Fourteenth Amendment
protects.”32 In expanding the concept of liberty beyond the text and itg

* history, the Court was not resorting to classical/medieval notions of natura]

law. If anything, it was invoking the primacy of will as reflected in public-or at
least elite opinion. Casey, it appears, relied on a Rousseauan general will in
striking down Pennsylvania’s requirement that a woman notify her husband of
a planned abortion on the basis that the statute “embodies a view of marriage
concurrent ‘with the common law status-of married -women but repugnant to
our present understanding of marriage.” 33, ,

One need not be a positivist of the Justice Black variety but could be a
positivist of the Justice Frankfurter variety or a natural law jurist like Justice
Story to inquire skeptically: How does the Court determine limits on liberty
other than arbitrarily if not from the constitutional text, history, and the com-
mon law? If from notions of natural law or justice, on what are such notions
based? On reason, or on will? And does not even traditional natural law
teaching require adherence to the limits of a judge’s constitutional authority?

See The Federalist, No. 78.

The basic issue between positivism and natural law regarding legal reason-
ing is not that of written versus unwritten law. Positivists in international law
straightforwardly recognize unwritten law in the form of custom. Rather,
positivist and natural law. approaches provide different explanarions of the
same laws and legal phenomena. Positivists in international law explain
custom in terms of consent; that is to say, positivism emphasizes will, whereas
natural law gives priority to reason. Whenever the controlling criterion is the
primacy of will rather than the writing of a law, it becomes apparent that some
so-called versions of “natural law” are simply forms of positivism based on
unwritten sources. _ ~ ' :

The Constitution as originally drafted has been viewed from both positivist
and natural law perspectives, and it is often difficult to differentiate between
the two kinds of interpretation. The operation of judicial review was certainly
intended to be tied to written law, but not necessarily to positivism. At least in
the view of The Federalist, the exercise of sovereign powers by the legislative
and executive branches was subordinated to the rule of reason, as thought to
be incorporated into the Constitution which was intended to be interpreted by
a Supreme Court having no will of its own. Whether or not this was inevitable,
many members of the Supreme Court have certainly had difficulty
distinguishing their own will from detached reasoning. On this much, most
commentators have generally agreed; but they have disagreed about when and
which justices have been guilty of such transgressions. , ‘
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Since the early 1970s, when Roe launched the abortion debate, people on |

both sides of this issue, operating from completely incompatible moral
premises, have at times been labeled adherents of natural law. As a result,
“natural law” has simply become identified, in the minds of many, with uncer-
tainty and arbitrariness. This reaction is understandable not only because the

- two “natural law” positions are contradictory, but -because each side at times -

employs positivistic arguments against the “patural law” arpuments of the
pioys p gu g gu

" other. :
Laymen and lawyers who are unable to sort out the moral reasoning are °

inclined simply to dismiss such debate as being about something other than
actual law. Lack of interest turns to concern, however, when claims are made
of a natural law right to act contrary to positive law. Such claims are often

opposed, even by those who hold to essentially similar moral attitudes, on the

positivistic grounds that no one ever has the right to disobey a law. Of course,
if the men gathered in Philadelphia during 1776 had held this view, the
Declaration of Independence would never have been signed. They, however,
were capable of making certain reasonable distinctions. They acknowledged,
for example, that “prudence, indeed, will dictate that governments long
established should not be'changed for light or transient causes.” They

understood, in other words, the role of moral reasoning. Thus they turned to,

revolution as the very last resort. Then later, in creating the Constitution, our
fathers created a political and legal structure with procedures designed to

~ correct injustices and to eliminate the need for revolution even as a last resort.

Today’s rejection of natural law involves the separation of moral reasoning
from its connection to law. Argument tends toward the purely positivistic,
because otherwise the discussion leads into-an extended elaboration of moral

+ Philosophy and epistemology explaining the meaning of natural law and why

some versions of “natural law” are merely forms of positivism. And always the
question comes: How-does-one know?--Much of the confusion and concern

about natural law echoes this skepticism about moral reasoning. ‘With the -

term “natural law‘” equated in legal circles with any unwritten source for law,
and with conflicting versions of natural law competing for acceptance, the
Natural response has been to reject anything unwritten. Otherwise, judgments

-Must be made about the underlying moral and philosophic premises upon

which these contrary “natural law” claims are made. This is a discussion in
Which many are unable or unwilling to engage. :
1
John S. Bakeﬁ Jr.
Louisiana State University Law Center
Baton Rouge, Louisiana '
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