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The United Nations (UN) system operates diff erently 
than the three branches of American government. 
Its political organs, the Security Council (“Council”) 

and the General Assembly (“Assembly”), cannot make law. Its 
judicial organ, the International Court of Justice (ICJ), has no 
power of full-scale judicial review over the resolutions of the 
political organs. Instead of checks and balances, the United 
Nations Charter proposes a system of shared responsibility 
and common political agenda. Such intra-organizational 
cooperation may help advance United Nations policy, but 
it threatens the judicial independence of the ICJ. When the 
political organs pass resolutions that resemble legislation or 
contain interpretations of international law, the ICJ cannot 
maintain its institutional legitimacy without to some extent 
reviewing these legal interpretations in cases before it. Th is 
article explores the legal contours of ICJ review over the factual 
and legal determinations underlying Council and Assembly 
resolutions. Th is situation arises when the ICJ must rule, in 
accordance with international law, on a dispute that the Council 
or Assembly have already treated in their political processes. 
As the political organs fl ex their muscle with quasi-legislative 
and quasi-judicial resolutions, the ICJ must reassert itself by 
reviewing the legal and factual determinations underlying those 
resolutions in the course of deciding its cases. 

Th e ICJ should not undermine the political organs’ 
roles in maintaining international security, but at the same 
time it should not exhibit excessive deference to the judicial 
determinations of political processes. Th e political process 
is not suitable for adjudication of legal obligations under 
international law. Th at role should be left to the ICJ, which 
has the safeguards in place to ensure the proper adjudication 
of the rights and obligations of parties before it. An ICJ that 
is less deferent to the political agenda of the Council and 
Assembly will be more legitimate in the eyes of Member States. 
Th is increased legitimacy will provide a better enforcement 
mechanism against countries that violate international legal 
norms, and thus contribute to the healthy functioning of the 
United Nations system. 

Th e ICJ is the “principal judicial organ” of the UN.1 In 
addition to deciding contentious disputes between States, the 
ICJ possesses an advisory jurisdiction, under which it considers 
legal questions received from the Council and Assembly.2 Th e 
UN Charter mandates that the ICJ decide these legal questions 
in accordance with international law.3 Th e ICJ’s advisory 

jurisdiction has become a dustbin for intractable political and 
humanitarian confl icts that the political organs have failed 
to solve with their own resolutions. Th erefore, to answer an 
advisory opinion request, the ICJ often deals with resolutions 
closely related to the underlying legal question. Th e Court 
should retain its legitimacy as a judicial organ, but nonetheless 
further the political goals of the larger UN system. It should 
scrutinize the legal determinations of the UN’s political organs 
or risk lending its judicial imprimatur to decisions based on 
political, non-judicial processes. 

Th e judicial autonomy and legitimacy of the ICJ are 
centrally important to the healthy functioning of the UN 
system. The structural principles embedded in the UN 
Charter mandate that the ICJ not cede control over judicial 
determinations to political organs guided by the national 
interests of its Member States. Consequently, the ICJ must 
reclaim its judicial independence in the exercise of its advisory 
jurisdiction by rehabilitating its fact-fi nding capabilities and 
ensuring the correct application of international law to the 
specifi c factual situation before it. Regardless of previous legal 
action taken by the political organs, the ICJ must bring to bear 
on international disputes the inherent advantage of the judicial 
process—namely, an adversarial process to fi nd true facts and the 
ability to ensure the correct application of international law. 

Th e ICJ’s recent advisory opinion on Israel’s construction 
of a security wall in the disputed West Bank illustrates the 
danger to the Court’s institutional legitimacy posed by cases 
that the Council and Assembly have already dealt with in their 
political processes.4 In this opinion, the ICJ held that the wall 
violated international humanitarian law and international 
human rights law, and ordered Israel to remove the portions 
of the wall located in the West Bank.5 However, Council 
and Assembly resolutions had already reached the same legal 
conclusion before the request for the advisory opinion. Just 
nineteen days before the submission of the advisory request, 
the Assembly passed Resolution 10/13, declaring the wall in 
violation of international law and ordering its removal.6 A 
lengthy dossier submitted with the advisory request formed the 
factual basis of the ICJ’s decision. Th is dossier included relevant 
Council and Assembly resolutions, as well as UN-commissioned 
fact-fi nding reports. Aside from written statements mainly 
opposing the Court’s exercise of jurisdiction, the ICJ did not 
gather evidence outside of this dossier. Th e Wall Opinion 
illustrates the risks to the Court’s institutional legitimacy, as 
well as to international law as a whole, when the ICJ defers to 
the factual and legal determinations of the political organs. If 
the ICJ is to expand its role in fact-intensive disputes such as 
those involving international human rights, it should increase 
its fact-fi nding capacity so that it may act less like an appellate 
body and more like a trial court of fi rst instance.
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Organizational Dynamic of the ICJ’s 
Advisory Jurisdiction

Th e ICJ is largely modeled on its predecessor court, the 
Permanent Court of International Justice (PCIJ), established by 
the League of Nations.7 However, unlike the PCIJ, which was 
not formally part of the League of Nations, the ICJ is a principal 
organ of the UN as well as the UN’s principal judicial organ.8 
Only States may be parties in cases before the fi fteen-member 
Court, though the State need not be a member of the UN in 
order to appear.9 Member States may request that the Court 
exercise jurisdiction over any dispute involving interpretation of 
a treaty or international law, or the “existence of any fact which, 
if established, would constitute a breach of an international 
obligation.”10 Once jurisdiction has been established, the Court 
must decide disputes in accordance with international law, 
which is limited to international conventions, custom, and 
general principles of law.11  

Th e Assembly and the Council are authorized to submit 
advisory opinion requests to the ICJ on “any legal question,” 
which the Court has broadly construed to include complex 
factual disputes or political issues.12 Th e advisory opinion 
request must be “accompanied by all documents likely to 
throw light upon the question.”13 Th e advisory opinion, while 
truly a peculiar notion to federal courts in the United States, 
is permitted in many U.S. courts.14 However, the advisory 
jurisdiction as exercised in the World Court diff ers from the 
practice in the United States of a state legislator requesting a 
court’s opinion on the constitutionality of a proposed law.15 
Th e ICJ’s advisory opinions have often involved hotly debated 
political disputes16 and legal questions embedded in broader 
bilateral disputes.17 State consent, while required for the exercise 
of contentious jurisdiction, is not required for the ICJ to exercise 
advisory jurisdiction over a dispute.18  

Th e ICJ’s status as “principal judicial organ” of the UN 
has been characterized as an “organic link” to the shared goals of 
the UN system.19 Th e ICJ, like all other principal organs in the 
UN system, has a duty to further the purposes and principles 
of the UN Th ese purposes are to “maintain peace and security,” 
and “take collective measures for the prevention and removal of 
threats to the peace.”20 Th e advisory function of the ICJ, even 
more than its contentious jurisdiction, serves as a vehicle for 
the Court’s participation in the “Purposes and Principles” of 
the UN Charter.21

Proponents of the advisory jurisdiction argue that by 
rendering advisory opinions, the Court is able to place another 
organ’s operation upon a fi rm and secure foundation. Judge 
Bedjaoui has written that the Court’s advisory function assists 
the political organs by taking into account “its preoccupations or 
diffi  culties and by selecting, from all possible interpretations of 
the Charter, the one which best serves the actions and objectives 
of the political organ concerned.”22 In the Wall Opinion, the 
Court explained that its obligation to clarify a legal issue for the 
Assembly outweighed any concerns about the judicial propriety 
of adjudicating an ongoing political dispute and armed confl ict 
between Israel and Palestine.23 Accordingly, the Court stressed 
the organizational purpose of the advisory opinion: “Th e Court’s 
Opinion is given not to the States, but to the organ which is 

entitled to request it.”24 Th e ICJ characterized the opinion as 
that which “the General Assembly deems of assistance to it in 
the proper exercise of its function.”25 Accordingly, the Court 
placed the matter “in a much broader frame of reference than 
a bilateral dispute,” as it was “of particularly acute concern to 
the United Nations.”26  

Th e Court is strongly inclined to not only answer a request 
for an advisory opinion, but to facilitate the larger aims of the 
UN by arriving at a conclusion in line with the preference of 
the political organ.27 Judge Azevedo has stated that the Court 
“must do its utmost to co-operate with the other organs with 
a view to attaining the aims and principles that have been set 
forth.”28 Th e closer the institutional connection of the ICJ to 
the requesting organ, he argues, the greater the usefulness of that 
opinion to the operation of the requesting organ. However, the 
advisory function threatens the institutional legitimacy of the 
Court because it often resolves disputes without the consent of 
the relevant States,29 and the political organ making the request 
has often already ruled on the issue.30  

Organizational theory helps to explain why the ICJ is not 
functioning as a check on the actions of the political organs 
in its advisory jurisdiction. By examining the benefi ts and 
drawbacks of coordination among organizations and within 
organizations, organizational theory predicts the most effi  cient 
modes of cooperation.31 Studies of coordination mechanisms 
within organizations suggest that the ICJ is likely motivated 
to undertake advisory opinions out of a fear of institutional 
isolation and marginalization.32 An organization might “seek[] 
to forestall or prevent future crisis which may imperil its success 
or even continuation.”33 Because organizations have incentives 
to increase their authority and prestige, the Court is unlikely 
to decline the opportunity to contribute to the progress of 
international law by rendering an advisory opinion.34 Given 
the institutional incentives for rendering advisory opinions, the 
ICJ will continue to do so as long as the perceived benefi ts of 
cooperation outweigh the loss in judicial autonomy.35 Similarly, 
the political organ will make the request as long as the perceived 
advantage to its operations outweighs any loss to its political 
autonomy.

Th e ICJ’s reliance on the political organs to enforce 
compliance with its decisions incentivizes the Court not only 
to take on advisory opinions, but to give opinions in accordance 
with the political preferences of the requesting organ. Th e main 
impediment to coordination between the ICJ and the political 
organ is the line between cooperation and competition. If the 
degree of interdependence is high, and the degree of antagonism 
is high, the result will be competition and confl ict.36 By contrast, 
if the degree of interdependence is high, and the degree of 
antagonism is low, the result will be cooperation. Th e ICJ 
has an incentive to reduce competition and increase smooth 
cooperation in order to avoid alienating the requesting organ 
and risking institutional isolation.

If we map the interaction of the ICJ and the Assembly 
in the Wall Opinion onto this organizational dynamic, we see 
a high level of interdependence due to their “organic link” 
and a low level of antagonism due to the Court’s incentive 
to contribute to the shared goals of the UN as refl ected in 
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the stated policy preference of the Assembly. Th e resultant 
“cooperation” between the two organs reduces the need for 
information processing and furthers the shared mission of the 
UN. By systematizing coordination through a process that 
provides the Court with “an exact statement of the question” as 
well as a “voluminous dossier”37 of documents “likely to throw 
light on the question,”38 the Court is unlikely to conduct its 
own investigation outside of the given universe of documents. 
From an organizational theory perspective, the Court will not 
engage in its own extensive review of the background material 
and facts, because such a duplicative inquiry would bring the 
Court into competition with the functioning of the requesting 
organ. In relying on the resolutions and factual studies made by 
the political organs, the likelihood that the Court will render 
an opinion in line with the policy preferences of the political 
organ is thus greater.

Th e results of such a model have been borne out in the 
Court’s case law. In 1949, the Court held in an advisory opinion 
that South Africa had no legal obligation to place its mandate, 
South West Africa (now Namibia), under a trusteeship with the 
UN39 Th e Assembly had advocated for South Africa’s withdrawal 
from South West Africa, but the Court found in favor of South 
Africa’s continued occupation. Th e opinion weakened the 
Court’s credibility, especially among African nations.40 Th e loss 
of political capital to the Assembly outweighed any potential 
benefi t of further coordination with the Court on the issue, 
and, as a result, the Assembly never revisited the issue with 
the Court. 

Th en, in 1971, the Council requested an advisory opinion 
on the “legal consequences” of South Africa’s continued presence 
in Namibia.41 Th e request was seen as an opportunity for 
the Court to “redeem its impaired image,” since its advisory 
jurisdiction had been unused since 1962.42 Th e Council had in 
fact already passed Resolution 276, which strongly condemned 
the “illegal” presence of South Africa in Namibia.43 Th e Court 
in this iteration of coordination produced an opinion in line 
with the clear political preference of the Council by holding that 
South Africa’s presence in Namibia was illegal.44 Th e Court’s 
interaction with the Council was thus cooperative, and in 
rendering an opinion that mirrored the eff ect of the Council’s 
resolution on the issue, the Court avoided confl ict with the 
political organ. Th e Court consequently repaired its image 
and staved off  institutional marginalization by indicating its 
willingness to cooperate with the political organs. 

Although this coordination eff ect has positive value as 
an explanation of the ICJ’s behavior, it should not be seen as 
normative. Th e ICJ overestimates the institutional benefi ts 
it receives from such coordination. Th e fear of institutional 
isolation motivates the ICJ to defer to the political organ, but 
there is little evidence that behaving in such a way increases in 
the long-term the number of advisory requests that the Court 
receives. If the Court were correct in the assumption that 
advisory opinions deferent to the preferences of the political 
organs lessen the court’s marginalization and increase the 
volume of its advisory jurisdiction caseload, there would be an 
increase in advisory opinions after the ICJ rendered a deferent 
advisory opinion. Although advisory requests two and four 
years later followed the deferent South West Africa opinion, 

a statistical breakdown of the Court’s advisory docket shows 
no long-term changes in the number of opinions rendered 
from its fi rst opinion in 1947 to its last in 2004. Th e Court 
averages about four advisory opinions a decade. As of 2008, 
the Court has not received another advisory request since the 
Wall Opinion, and it would appear that the Court will have a 
below-average number of advisory opinions this decade, despite 
the accommodation it provided the Assembly in the cooperative 
Wall Opinion. 

While the ICJ is concerned about institutional 
marginalization and orders its behavior in rendering advisory 
opinions accordingly, the motivation of the political organs 
in requesting advisory opinions proves to be more complex. 
First, the Council or Assembly may refer a dispute to the ICJ’s 
advisory jurisdiction when the intractability of the dispute does 
not lend itself to political resolution. Second, a referral to the 
ICJ’s advisory jurisdiction can take place if the particular dispute 
is susceptible to judicial resolution, that is, if the ICJ can help 
the organ overcome a political impasse by settling a question 
of international law. Th ird, if the political organ doubts the 
utility of the advisory opinion it will receive, or if it fears an 
opinion not in line with its political preferences, it can take steps 
to make known its preferences before the Court composes its 
opinion. Th erefore, the political organ’s perception of the ICJ’s 
propensity to render an opinion not in line with the organ’s 
political preference is just one of three factors that determine 
when the ICJ will be asked to exercise its advisory jurisdiction. 
Th e Court’s fear of marginalization is thus overblown; the 
factors determining when the organs refer a dispute to its 
advisory jurisdiction depend more on the peculiar nature of 
the dispute itself than on the Court’s perceived deference to 
the political will of the Council or Assembly. In other words, 
the Assembly’s decision to refer to the ICJ the question of the 
legality of the wall in Palestine depended more on the exigencies 
of that particular situation—namely, the need for a legal and 
not political resolution—than on the ICJ’s recent record of 
deference to the Assembly in its advisory jurisdiction.

In light of the cost in loss of judicial autonomy and 
reduced institutional benefi ts, a new calculation shows that 
the Court should defer less to the requesting organ. Th e Court 
should thus be more competitive by undertaking its own fact-
fi nding and by rendering decisions that may not line up with 
the political preferences of the requesting organ. Th e result 
of such an undertaking is more independent and legitimate 
advisory opinions. As more authoritative statements of the law, 
the opinions would provide a better enforcement mechanism 
against the political organs to police the behavior of States that 
have violated their legal obligations. By asserting its jurisdiction 
over fact-finding and legal interpretation, the ICJ would 
signal to the requesting organ that the function each organ 
was to perform had changed. In the long-term, the functional 
diff erentiation of each organ would shift to accommodate the 
Court’s new role, and the organs could ultimately resume a 
cooperative interaction. Th e political organ would continue 
to request opinions, because the benefi t of receiving truly 
independent advisory opinions would outweigh the risk of an 
opinion not in line with its political preference. A revitalized 
advisory jurisdiction could aid the political organs in providing 
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another strong enforcement mechanism against States that 
violate international norms. 

Th is model has the additional advantage of better serving 
the shared goals of the UN system. In reclaiming its judicial 
autonomy within its advisory jurisdiction, the Court is aiding 
the UN’s settlement of international disputes “in conformity 
with the principles of justice and international law.”45 In 
contrast, an opinion that reproduces the politically-determined 
legal conclusion of the requesting organ does not further this 
goal, because it abdicates judicial responsibility to a political 
organ.     

The ICJ’s Review of Assembly and Council 
Resolutions in the Exercise of its Advisory 

Jurisdiction

Th e Charter contains no provisions directly addressing 
the ICJ’s review, interpretation, or invalidation of Council 
and Assembly resolutions. Th e legal eff ects of these resolutions 
must therefore be interpreted from structural principles in the 
Charter, the competencies of the organs, and the case law of 
the ICJ. Although there is no hierarchical relation between 
any of the principal organs of the UN, the ICJ is the principal 
“judicial” organ,46 and its primacy in that arena should privilege 
its legal determinations over those of the political organs. In 
exercising its jurisdiction, the ICJ cannot compromise its 
judicial character.47 Th e Court cannot disregard the proprieties 
of judicial behavior, which under Article 39(2) of its Statute 
require jurisdiction over matters of international law.48 Review 
of any resolutions interpreting international law is, therefore, 
incidental to this Charter-derived responsibility.

As long as the political organs do not extend their 
authority into quasi-judicial and quasi-legislative matters, the 
model of cooperation functions correctly. As Judge Ni in the 
Lockerbie case stated, “Th e Council has functions of a political 
nature assigned to it, whereas the Court exercises purely judicial 
functions. Both organs can therefore perform their separate but 
complementary functions with respect to the same events.”49  

However, as the political organs have fl exed their muscle in 
the post-Cold War world, their functions have begun to overlap 
with those of the Court. Th e Court’s judicial criteria provide 
a necessary complement to the political methods employed by 
the other organs. Without ICJ review, the political organs will 
continue to create legal norms through non-legal processes.

Th e bipolar world of the Cold War stymied the Charter’s 
vision of an executive Security Council policing a new world 
order based on enforceable international norms.50 Th e Council 
in that period, paralyzed by the static ideologies of a bilateral 
power structure, could not act on matters of importance because 
of the reciprocal veto.51 Although there are no formal checks and 
balances in the Charter, the Cold War veto served as an eff ective 
proxy.52 Th e demise of the Cold War witnessed a reinvigorated 
UN, as the Council reasserted its authority in areas of collective 
security.53 While the UN may now fulfi ll its intended role as 
sovereign over a new world order, there is no check on its power 
analogous to that of the reciprocal Cold War veto. 

As the Charter contains no formal provisions for judicial 
review of the political organs’ action,54 the Council and the 
Assembly must engage in auto-interpretation of the validity 

of their actions.55 Th e political organs must act within their 
competence as set forth in the Charter or risk the loss of 
institutional legitimacy and the cooperation of Member 
States.56 Th e onus is on the political organs to police their own 
behavior, which is notoriously diffi  cult for a political body that 
makes determinations according to the national interest of its 
members.57  

Th e political organs’ relation to international law in 
carrying out their Charter-related duties is fundamentally 
diff erent than that of the ICJ. Th e current President of the ICJ 
has characterized the political organs’ decision-making process 
as decision not “according to the law,” but decision “within 
the law.”58 While Article 38 of the ICJ’s Statute requires that 
it rely exclusively on international law when settling disputes, 
the political organs resolve disputes “primarily according to 
political criteria.”59 Th e political basis for their decision-making 
is appropriate when resolving political disputes but problematic 
when the organs act in a judicial or legislative capacity.60 Th ere is 
a “dissonance between juridical decisions and political decisions 
in the international system” that renders the two forms of 
decision-making incompatible.61 Unlike the political process, 
the law is “primarily based on considerations of fairness and 
normative application of rules.”62 Because the Court uses legal 
concepts and legal methods of proof, its “tests of validity and the 
bases of its decisions are naturally not the same as they would 
be before a political or executive organ of the U.N.”63  

In contrast, the function of a political organ is to examine 
issues in their political aspect, and it therefore “follows that the 
Members of such an organ... are legally entitled to base their 
arguments and their vote upon political considerations.”64 
Despite these diff erences in purpose and process, when a 
political organ of the UN applies an international norm to a 
specifi c factual situation, it is a “law-creative” act.65 Even if the 
members insist their resolution applies only to that one specifi c 
situation, the resolution has entered into the “stream of law” and 
considerations of equal treatment will favor the rule’s application 
in equivalent situations.66  

International acts of aggression are susceptible to political 
resolution by the political organs of the UN Situations such 
as Iraq’s invasion of Kuwait in 1990 that lead to the First Gulf 
War are uniquely unsuited to legal resolution. Indeed, one of 
the purposes of the UN Charter is to facilitate prompt and 
eff ective action to counter threats to international security.67 
However, not only does the Assembly and Council counter 
security threats, but they also create legal obligations and 
interpret international law in passing their resolutions. As 
such, these resolutions deal with questions of law that should 
be “resolved through the normative application of rules.”68 Th e 
normative application of rules requires procedural safeguards 
to apply the law correctly and to ensure the due process rights 
of aff ected parties. However, the political organs do not have 
procedural mechanisms to ensure due process of parties and 
the normative application of the law. By contrast, the ICJ has 
twenty-six articles in its Statute concerning the procedural 
safeguards necessary to ensure the due process rights of the 
parties before it. 

Th e political organs thus disregard the due process rights 
of aff ected parties when they pass resolutions that create legal 
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obligations and foreclose possible legal defenses. When the 
Council must adjudicate issues of law and fact without these 
procedural safeguards, it is more likely to decide the issues 
in an arbitrary and capricious manner. Consequently, when 
confronted with the political organs’ creation of legal obligations 
and clarifi cation of international treaties, the ICJ should exercise 
its Charter-derived jurisdiction over the interpretation of treaties 
and not defer to the resolutions’ factual and legal determinations. 
Such reconsideration of resolutions would bring the ICJ into 
more organizational confl ict with the requesting organs, but it 
is necessary to ensure the due process rights of aff ected States 
and the correct application of international law.

Uncertain Legal Status 
of Full-Scale Judicial Review

Th e issue of the ICJ’s review of the legality of the political 
organs’ resolutions was raised at the founding conference of the 
UN.69 Th e Belgian delegate proposed an amendment by which 
a Member State could ask the ICJ to rule on the legality of a 
Council or Assembly resolution.70 Th e Conference rejected 
the amendment on the ground that the political organs were 
already required to act in accordance with the Charter, and 
judicial review would weaken or delay action by the political 
organs.71 However, the signifi cance of this rejection is unclear. 
Because the proposal was made in reference to the Council’s 
non-binding, recommendatory power to settle disputes under 
Chapter VI of the Charter, the withdrawal of the proposal could 
mean that Belgium realized judicial review was unnecessary.72 In 
any case, the Belgian proposal has not ended the debate about 
the permissible scope of judicial review.

Judicial review may be used in diff erent contexts, and it 
is important to note that the review envisioned in the Belgian 
proposal involved a “constitutional” review of the legality of 
the resolution. Th is type of judicial review would examine 
whether the organ acted ultra vires, or beyond its power, and 
thus exceeded its competency as provided for in the Charter. 
While the ICJ has never directly invalidated a resolution of 
the political organs, it has ruled on the authority of the organs 
to pass certain resolutions.73 Th e uncertainty surrounding 
judicial review is well-illustrated by the Namibia case, where 
the Court considered two direct challenges to Assembly and 
Council resolutions.74 After declaring that it “does not possess 
powers of judicial review,” the ICJ proceeded to examine the 
competency of the political organs to pass the resolutions, and 
held that they “were adopted in conformity with the purposes 
and principles of the Charter.”75  

Full-scale judicial review should be distinguished from the 
review this article proposes of the political organs’ resolutions in 
the exercise of the ICJ’s advisory jurisdiction. Reconsideration 
of a resolution’s interpretation of international law diff ers 
from an examination of the political organ’s Charter-derived 
authority to pass the resolution in the fi rst place. Th e former is 
an assertion of the Court’s jurisdiction over the interpretation of 
international law, while the latter is an inquiry into the Charter-
based authority of the political organ to take action.

Nevertheless, both commentators and judges have 
promoted the concept of judicial review, in whatever form, 
within the context of the ICJ’s advisory jurisdiction. Due to the 

nature of the judicial inquiry in the advisory jurisdiction, some 
level of judicial review is simple pragmatic necessity. Th e ICJ has 
stated that once the political organ has requested an opinion, 
any limitations on the “logical processes to be followed in 
answering it” would be “unacceptable because it would prevent 
the Court from performing its task in a logically correct way.”76 
Also, some form of judicial review is necessary to satisfy the 
exigencies of the judicial function. Judge Onyeama has stated, 
“I do not conceive it as compatible with the judicial function 
that the Court will proceed to state the consequences of acts 
whose validity is assumed, without itself testing the lawfulness 
of the origin of those acts.”77 An inquiry into the lawfulness 
of the acts—their “legality, validity, and eff ect”—follows from 
the ICJ’s function as the “principal judicial organ of the United 
Nations.”78 As a result, the review of a resolution’s legality in the 
ICJ’s advisory jurisdiction is incidental to its judicial function of 
deciding the dispute in accordance with international law.

Legal Effects of Resolutions in the Wall Opinion

In reviewing the resolutions that form the basis of the Wall 
Opinion, the Court is engaging in a legal interpretation of the 
political organs’ application of international law. Th is review 
diff ers from a political interpretation of the normative content 
of the resolution. Th e ICJ has no authority to reconsider the 
political content of the resolutions, because to do so would 
undermine its judicial character. If the Assembly or Council 
acts within its Charter-based authority in the area of collective 
security, and that action is based on political imperatives 
rather than legal interpretation, the ICJ should not review or 
invalidate the decision. Th e ICJ could not conduct such review 
without infringing on the political organs’ responsibilities to 
maintain world peace. However, the ICJ can and should review 
the underlying legal determinations of the political organs’ 
resolutions, so as to fulfi ll its Charter-derived duty to decide 
disputes in accordance with international law.

Part of the Wall Opinion involved an interpretation 
of whether Israel had violated the Geneva Conventions in 
transferring parts of its population into Palestinian territory. 
Prior to the referral of the dispute over the wall to the ICJ, 
the Council had passed Resolution 446 declaring the Israeli 
settlements in the West Bank in violation of the Geneva 
Convention.79 While there were undoubtedly overriding 
political considerations at play in Resolution 446, close 
examination of the language of Resolution 446 reveals a 
determination of illegality under the Geneva Conventions. 
Paragraph three of the resolution explicitly invokes Israel’s 
responsibilities under the Geneva Conventions.80 It proceeds 
to label Israel the “occupying power,” thus mirroring the six 
provisions of Article 49 of the Geneva Convention, which all 
begin, “Th e Occupying Power....” Th e last sentence of paragraph 
three also shows that the court is relying on the Convention 
to establish the illegality of the settlements, because it imputes 
a violation to Israel that is a virtual transcription of Article 
49 of the Convention.81 Th e Resolution, therefore, relies on a 
legal interpretation of an international treaty. Accordingly, the 
Charter mandates that the ICJ review this legal interpretation, 
and any reconsideration of the issue underlying Resolution 
446 is incidental to its duty to decide the case according to 
international humanitarian law.
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The ICJ’s reconsideration of the factual and legal 
determinations underlying the Council and Assembly 
resolutions is not meant to undermine the institutional 
effi  ciency in allowing those political organs to react quickly 
to political crises. Th e speed necessary to react to certain 
situations of state aggression or humanitarian crises increases 
the need for the ICJ to act as a post facto corrective on any 
collateral legal determinations hastily made in the Council 
or Assembly’s resolutions. Th is post facto reconsideration of 
the legal determinations contained in the political organs’ 
resolutions, however, should not invalidate legal obligations 
placed on Member States bound by the Charter to follow 
Council directives.

CONCLUSION
A more active role for the ICJ in its advisory jurisdiction 

capacity will create short-term confl ict with the political organs 
when it reconsiders the factual and legal determinations of 
Assembly and Council resolutions. However, the antagonism 
occasioned by this form of judicial review should evolve into a 
mutually benefi cial relationship with the political organs. An 
advisory opinion that simply repackages the legal conclusions 
of the political organs will not serve as a deterrent to States 
who are in violation of their legal obligations. For an advisory 
opinion to have force independent of the political enforcement 
mechanisms of the Assembly or the Council, it must persuade 
by way of a convincing application of international law to a 
well-developed set of facts. 

True participation in the “purposes and principles” of 
the UN Charter requires that the Court perform its Charter-
imposed duties to rule on claims “well-founded in fact and 
law.”82 Th e Court contributes to the shared political goals of the 
UN not by ceding judicial responsibility to a political organ, 
but by fulfi lling its Charter-derived role as the UN’s principal 
judicial organ. Th e ICJ’s reassertion of its role as principal 
judicial organ is necessary to ensure the rights of litigants and 
the normative application of law to factual disputes.  

Th e developing areas of international human rights and 
international humanitarian law are detailed, fact-laden areas 
of law. If the Court is to develop the law in this growing area, 
it must shed its reluctance to properly develop the factual 
record. Refusal to fi nd facts and review the legal conclusions 
of the political organs in this fi eld of law will contribute to the 
ICJ’s marginalization as an international tribunal. Specialized 
courts like the Human Rights Committee will take the lead 
in developing international human rights law because of their 
command of facts on both sides of the issue—humanitarian as 
well as security concerns. 

Th is article has endeavored to prove that there is room to 
second-guess the political organs and clarify legal questions in 
a way that does not compromise the Court’s judicial character 
or infringe on the duties of the political organs to maintain 
international peace and security. Although the Court’s desire 
to remain institutionally relevant contributes to its overly 
deferent stance to the political organs, the long-term eff ect of 
this behavior is further isolation. To remain relevant, the ICJ 
must do the opposite: aggressively review the factual and legal 
determinations of the political organs. 
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