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Introduction

Russ Caswell has owned and operated his family-run 
budget motel in Tewksbury, Massachusetts since he 
purchased it from his father in 1984.1 Unencumbered 

by any mortgages or liens, the Motel Caswell is valued at over 
$1.5 million.2  Without any prior notice, the federal government 
filed a civil-forfeiture complaint against the motel claiming 
that it was used to violate federal drug laws.3 Specifically, the 
government’s complaint asserted that over the course of two 
decades, a small number of the motel’s guests or their visitors 
surreptitiously engaged in various drug activities, unseen and 
unknown to Mr. Caswell at the time these events occurred.4 

Mr. Caswell has never been charged with a crime.5 Nei-
ther he nor any of his employees had any involvement with 
these isolated drug-related incidents. Moreover, Mr. Caswell 
unequivocally offered police assistance in curbing drug crimes 
on his property, including providing free motel rooms to police 
to conduct surveillance and perform controlled drug buys.6 
Nevertheless, under federal civil-forfeiture laws, Mr. Caswell 
still carried the burden of affirmatively proving that he was an 
innocent owner. 

Welcome to the upside-down world of civil forfeiture and 
the all-too-real nightmare that Mr. Caswell and his family faced 
when the government tried to take their motel. Fortunately, 
after more than four years of litigation, Mr. Caswell won.7 But 
his victory is unusual. All too often, property owners ensnared 
in forfeiture proceedings settle for a fraction of their properties’ 

worth or simply abandon hope of retrieval, particularly if the 
property’s value is less than the costs of the legal battle. 

Civil-forfeiture laws constitute one of the most serious 
assaults on private-property rights today. Based on a legal fiction 
that property can be guilty of a criminal activity, civil forfeiture 
enables law enforcement to take property, regardless of whether 
the property owner is guilty or innocent—or even whether 
the owner is charged with a crime.8 And because they are civil 
proceedings, most of the constitutional protections afforded to 
criminal defendants, like the right to counsel, do not apply to 
property owners in civil-forfeiture cases. 

This article provides a broad overview of the modern civil-
forfeiture regime. After providing background on the origins of 
civil forfeiture, this article explains how the perverse financial 
incentives created by civil-forfeiture laws lead to “policing for 
profit” and create an environment ripe for abuse. Finally, the 
article discusses the need for additional procedural safeguards 
to protect against forfeiture abuse. 

I. The Origins of Civil Forfeiture: How Did We Get 
Here?

Civil-forfeiture actions are in rem proceedings, meaning 
that the property itself is charged with a crime. The doctrine 
of in rem forfeiture arose from medieval ideas, rooted in the 
ancient law of “deodand.”9 Kings, for instance, could seize an 
instrument that caused the death of another in order to finance 
the deceased’s funeral mass.10 The idea arose from a supersti-
tious belief that objects acted independently to cause death.11 

While the concept of deodand gives rise to the “guilty 
property” legal fiction, American forfeiture law did not arise 
strictly from this concept, but rather from the British Navigation 
Acts of the mid-17th century.12 The Acts were passed during 
England’s vast expansion as a maritime power and required 
imports and exports from England to be carried on British ships. 
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If the Acts were violated, the ships or the cargo on board could 
be seized and forfeited to the Crown regardless of the guilt or 
innocence of the owner. 

Using the British statutes as a model, the first United 
States Congress passed forfeiture statutes to aid in the collec-
tion of customs duties, which provided 80 to 90 percent of the 
finances for the federal government during that time.13 Civil 
forfeiture was introduced in American law through these early 
customs statutes and the power was upheld in early Supreme 
Court cases.14 

II. Civil Forfeiture Has Expanded Dramatically and 
Become Unmoored from Its Original Justifications as 
Envisioned by the Founding Generation

Unlike its historical predecessors, modern civil-forfeiture 
law is no longer tied to seizing contraband or the practical dif-
ficulties of obtaining personal jurisdiction over an individual. 
Unmoored from its historical limitation as a necessary means 
of enforcing admiralty and piracy laws, the forfeiture power has 
not only grown into a commonly used weapon in the govern-
ment’s crime-fighting arsenal, but morphed into a profit-seeking 
venture for the government that poses a grave threat to the rights 
of innocent property owners nationwide. 

Modern civil-forfeiture laws, which trace their origins to 
the government’s war on drugs, differ from their predecessors 
in three key respects. First, modern civil-forfeiture laws are 
much broader in scope, covering not only illegal drugs and any 
conveyance used to transport them, but all manner of real and 
personal property connected to the alleged criminal activity.15 
Second, Congress and state legislatures have expanded forfeiture 
beyond alleged instances of drug violations to include myriad 
crimes at the federal and state levels. Today there are more than 
400 federal forfeiture statutes relating to a number of federal 
crimes, from environmental crimes to the failure to report cur-
rency transactions.16 Third, all states have statutory provisions 
for some form of civil forfeiture.17  

III. The Ability of Law Enforcement to Retain 
Civil-Forfeiture Proceeds Inexorably Has Led to 
“Policing for Profit”

As a direct result of federal and state law incentivizing 
law-enforcement officials to seize property under civil forfeiture, 
there has been an explosion of forfeiture revenue. This increase 
in revenue is attributable to three causes. First, federal forfei-
tures have grown exponentially. Second, state law-enforcement 
agencies have been getting more and more money through the 
federal equitable-sharing program, which pays state agencies 
up to 80 percent of the forfeiture proceeds for referring civil 
forfeitures to federal authorities. Finally, not only do state agen-
cies directly benefit from forfeitures under equitable sharing, 
but forfeitures conducted under their own state laws also are 
on the rise. 

First, the U.S. Department of Justice’s Assets Forfeiture 
Fund, the largest of the federal government’s forfeiture funds, 
illustrates how federal forfeitures have grown exponentially. 
In 1986, the second year after it was created, the fund took in 
$93.7 million in proceeds from forfeited assets. By 2008, the 
fund for the first time in history topped $1 billion in net assets, 

i.e., forfeiture proceeds free and clear of debt obligations and 
now available for use by law enforcement. And from fiscal years 
2003 to 2011, the fund’s revenues more than tripled, growing 
from $500 million in FY 2003 to $1.8 billion in FY 2011.18

Second, payments under the federal equitable-sharing pro-
gram have also grown dramatically. Under this program, state 
and local law enforcement share in the proceeds of federal civil-
forfeiture actions they refer to federal authorities, and can use 
those proceeds as they see fit to support state law-enforcement 
activities.19 According to the Government Accountability Of-
fice (GAO), in the last nine years, equitable-sharing payments 
to state and local law-enforcement agencies have more than 
doubled, growing from $218 million in FY 2003 to $445 mil-
lion in FY 2011.20 Notably, except for 2007, equitable-sharing 
payments outpaced payments to compensate victims.21 Indeed, 
the GAO noted that when compared with Justice Department 
grant programs, equitable sharing is one of the largest “programs 
providing funds to state and local law enforcement activities.”22 
According to state and local law-enforcement officials inter-
viewed by the GAO: 

[T]he equitable sharing program is extremely important 
because it helps fund equipment, training and other 
programs that they may otherwise not be able to afford. 
For example, one local law enforcement agency stated 
that salaries make up 96 percent of its annual budget. As 
a result, equitable sharing dollars allow them to purchase 
equipment they could not otherwise buy with the limited 
available annual budget.23

In FY 2011, New York received almost $48.5 million, followed 
by California and Florida, receiving more than $79 and $38 
million respectively.24 

Finally, despite sparse data, forfeitures under state law 
have also grown dramatically. For example, in Florida, law-
enforcement officials receive 85 percent of the funds generated 
from civil forfeitures under state law.25 This strong profit in-
centive would lead one to predict that law-enforcement agen-
cies in Florida will make substantial use of civil forfeiture at 
the state level, just as it does through equitable sharing. And 
this prediction is borne out by empirical evidence: In a mere 
three-year period from 2001 to 2003, Florida raked in more 
than $100 million in forfeitures under state law and anywhere 
from $16 million to $48 million per year in the 2000s through 
equitable sharing.26

The exponential growth of federal and state forfeitures 
has led to self-financing, law-enforcement agencies that are 
no longer dependent on legislative appropriations and prone 
to systemic abuse. According to a survey of nearly 800 law-
enforcement executives, nearly 40 percent reported that civil-
forfeiture proceeds were a necessary supplement to their agency’s 
budget.27 At the federal level, the Department of Justice has 
urged its lawyers to increase their civil-forfeiture efforts so as 
to meet the Department’s annual budget targets.28 

The ability of law-enforcement agencies to self-finance 
contradicts the principle of separation of powers. As George 
Mason cautioned, “When the same man, or set of men, holds 
both the sword and the purse, there is an end of liberty.”29 Or, 
as a recent report observed:
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The dependency of police on public resources for their 
operations is an important check on police power. Self-
generating revenues by the police through forfeiture po-
tentially threatens the ability of popularly elected officials 
to constrain police activities.30

The result, is that, forfeiture funds “become[] off-the-books 
slush funds through which law enforcement agencies can self-
finance, exempted from democratic controls.”31 

In some states law-enforcement agencies have flouted state 
reporting requirements intended to serve as a minimal check on 
forfeiture abuse.32 And the potential for serious abuse is not just 
theoretical. Law enforcement’s reluctance to give up forfeiture 
proceeds has led to illegality.33 In November 2000, citizens of 
Utah passed an initiative requiring forfeiture proceeds to be 
deposited into the state’s Uniform School Trust Fund.34 Ignoring 
this law, prosecutors in three counties diverted nearly a quarter 
of a million dollars into their own accounts. Only under the 
threat of a lawsuit did the prosecutors capitulate. Subsequently, 
police and prosecutors persuaded the legislature to nullify the 
voter-approved initiative, so that all forfeiture proceeds were 
again directed to law enforcement.35 

The lack of oversight has even led to the personal use of 
seized property. In 2003, top Tampa Bay police officers used 
seized cars for their own personal use.36 The seized fleet con-
sisted of some 42 cars, including a Lincoln Navigator, a Ford 
Expedition, and a $38,000 Chevy Tahoe. Forfeiture has also 
been abused to make highly questionable purchases:

• In Montgomery County, Texas, $400 on tequila, rum, 
and kegs and $139 on a margarita machine;

• In Romulus, Michigan, $40,000 in forfeiture funds on 
marijuana, alcohol, and prostitutes;

• In Camden County, Georgia, $90,000 on a Dodge 
Viper for the county’s Drug Awareness and Resistance 
Education program;

• In Fulton County, Georgia, football tickets for the 
district attorney’s office; and

• In Webb County, Texas, $20,000 for TV commercials 
for the district attorney’s re-election campaign.37

Far from being cherry-picked examples of a few “bad 
apples” in law enforcement, these cases show that the potential 
for abuse is systemic because incentives matter.38 Just as private 
citizens are motivated by self-interest, so too are government 
officials.39 Government officials attempt to maximize the size 
and budget of their agency, which will benefit everyone within 
the agency through higher salaries, greater job security, better 
equipment, and increased power and prestige. These incentives 
affect even the most well-intentioned law-enforcement officers. 
Because, in contrast to private citizens, government officials 
can use force to achieve their ends, it is a constant threat that 
those in positions of power will use that force to serve their 
own interest at the expense of the larger public. This concern 
reaches its zenith when government officials stand to benefit 
themselves by seizing private property.

IV. The Perverse Financial Incentives Created by 
Allowing Law Enforcement and Prosecutors to Directly 
Benefit from Civil Forfeitures Warrant Additional 
Procedural Safeguards

Because law-enforcement and prosecutors are permitted 
to retain proceeds, there is a perverse incentive to seize property 
first and ask questions later. Consequently, prosecutors have 
little impetus to appropriately weigh competing interests or the 
defendant’s rights or hardships.40 Worse, the potential for abuse 
is heightened by the lack of procedural safeguards at each step 
of the civil-forfeiture process. 

The first step in the civil-forfeiture process is typically 
“seizure.” For the police to seize an individual’s property, most 
jurisdictions require that the officer merely have “probable 
cause” to believe the property is subject to forfeiture. The laws 
in some jurisdictions, however, have additional requirements 
before real property, such as a home, can be seized. What hap-
pens after a seizure depends on the jurisdiction, the type of 
property seized, and the type of forfeiture that is being sought. 
Prosecutors or district attorneys may initiate forfeiture proceed-
ings in court. A judge will then determine if the assets are to be 
forfeited; if forfeited, ownership of the assets is transferred to 
the government. State and federal law then dictates what can 
be done with the property or, if sold, its proceeds. 

Because of the direct financial stake that public officials 
and agencies have in the outcome of forfeiture proceedings, 
additional procedural safeguards are warranted. The lack of a 
pretrial evidentiary hearing, non-demanding standards of proof 
required of the government, and burdens placed on innocent 
owners combine to create a serious risk of erroneous deprivation 
of property by the government.

A. The Due Process Clause Guarantees Property Owners the Right 
to an Immediate Post-Deprivation Hearing

The Due Process Clause of the Fifth Amendment guar-
antees that “[n]o person shall . . . be deprived of life, liberty, 
or property, without due process of law.”41 This constitutional 
command protects individuals and their property against ar-
bitrary government action by ensuring procedural fairness.42 
But civil-forfeiture cases—where the government can keep and 
retain property pending trial or a challenge to the seizure—run 
afoul of this constitutional guarantee. Often, property owners 
entangled in forfeiture proceedings are forced to abandon the 
fight for their property because the cost of legal assistance is 
greater than the value of the property. For example, 22-year-
old Frederick Simms’s vehicle was seized in 2011 without any 
hearing and retained during his criminal trial. Even after being 
acquitted of all charges, he needed to pay $800 for the op-
portunity to contest the seizure at the ensuing civil-forfeiture 
trial. Worse, the forfeiture trial did not commence until six 
months after the acquittal and was expected to last over a year. 
Mr. Simms’s reaction is telling of the typical hardships faced 
by property owners:

I cannot afford to pay $800 to try to get my car back. All 
of the money I make from my [$12 hourly] wages goes 
to transportation, rent, daycare, utilities, groceries, car 
insurance, and the $360 a month I pay on the car loan  . 
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. . for a car I can’t even use.43

Fortunately for Mr. Simms, a federal court ruled that due pro-
cess required immediate release of his car pending forfeiture 
proceedings.44 

Allowing the government to carry out potentially debili-
tating seizures or restraints of property without an adequate 
opportunity to be heard eviscerates the fundamental guarantee 
of the Due Process Clause. Affording individuals a chance to 
contest the basis for the deprivation prevents mistaken depriva-
tions of property caused by arbitrary government encroachment. 
Moreover, to be of value, the opportunity to be heard must be 
afforded at a meaningful time and in a meaningful manner. 
The right of individuals to be free from arbitrary government 
interference with their property is deeply rooted in our consti-
tutional history and the government cannot withhold a person’s 
property for months without promptly giving him an opportu-
nity to challenge the basis for the government’s action. But this 
is exactly what happens in civil-forfeiture actions. Meaningful 
judicial oversight is necessary to protect against unwarranted 
and erroneous deprivations of property.

B. The Government’s Burden of Proof for Seizing Property Is Low

The standard of proof—the initial hurdle the government 
must overcome before seizing property—is alarmingly low. Only 
four states require that law enforcement use the rigorous “be-
yond a reasonable doubt” standard before seizing property. On 
the other hand, 14 states only require “probable cause”—that 
there is reasonable belief that the individual has violated the 
law—before law enforcement can take property. Twenty-seven 
states and the federal government use the “preponderance of 
evidence” standard, which although slightly more demanding 
than “probable cause,” only requires that the government be-
lieve it is more likely than not that the property is connected 
to criminal activity in order to justify seizure. Finally, 13 states 
use the “clear and convincing” standard, which is more rigorous 
than “probable cause” or “preponderance,” but less demanding 
than “reasonable doubt.”45

In short, in the vast majority of states and at the federal 
level, the standard of proof required to forfeit an individual’s 
property is lower than the standard required to prove that the 
individual was guilty of the criminal activity that supposedly 
justified the forfeiture in the first place. Given this situation, it 
is not surprising that upwards of 80 percent of forfeitures occur 
absent a prosecution.46

C. In Most Jurisdictions, Because the Burden of Proof Is on the 
Innocent Owner, They Are Effectively Guilty until Proven Innocent

Not only are most civil forfeitures subject to a standard 
of proof less demanding than that required for criminal guilt, 
but in most states, property owners are effectively guilty until 
proven innocent. 

In 1996, the U.S. Supreme Court held in Bennis v. 
Michigan47 that property owners do not have a constitutional 
right to an “innocent owner” defense in civil-forfeiture actions. 
In Bennis, a wife’s car was used without her knowledge by her 
husband to secure the services of a prostitute. The husband 
was arrested and the car seized. Under Michigan law, vehicles 

used for such purposes were subject to seizure and forfeiture. 
Furthermore, Michigan law did not provide for a defense based 
on an owner’s lack of knowledge about the use of the vehicle 
for illegal purposes—in other words, a defense that the owner 
is innocent, and therefore the property should not be forfeited. 
The wife appealed the forfeiture of the vehicle, and the U.S. 
Supreme Court ruled against her. 

The critical public and political reaction to this ruling, as 
well as media reports of questionable forfeiture actions, led to 
the inclusion of an innocent owner defense in the 2000 Civil 
Asset Forfeiture Reform Act (CAFRA) that now applies to all 
federal forfeiture actions. In addition, all remaining states that 
previously did not have an innocent owner defense, including 
Michigan, eventually passed legislation barring the forfeiture 
of property belonging to an innocent owner. 

However, in most states and at the federal level, the 
burden is on the owner to establish her innocence to exempt 
the property from forfeiture. This is the exact opposite of the 
dictum “innocent until proven guilty” that applies in criminal 
cases. Only six states require the government to bear the burden 
of establishing that the owner is not innocent for forfeiture of 
all kinds of property and in six other states the burden depends 
on the property in question (e.g. the burden is on the govern-
ment when the forfeited property is real property, but on the 
owner when the property is cash). This stands in stark contrast 
with the thirty-eight states where the burden is on the property 
owner to establish his innocence. 

Conclusion

Private property is one of this nation’s most cherished 
principles, yet it is under attack by modern civil-forfeiture laws. 
The overriding goal for both prosecutors and police should be 
the fair and impartial administration of justice. However, civil 
forfeiture, which has become unmoored from its original in-
tent, dangerously shifts law-enforcement’s priorities toward the 
pursuit of property and profit. By distorting law-enforcement 
priorities and creating agencies funded outside the legislative 
process, federal and state forfeiture systems have eviscerated 
accountability and led to systemic abuse. And this opportunity 
for abuse is exacerbated by the lack of procedural safeguards in 
place to protect innocent property owners. The lack of a prompt 
hearing, the low hurdle that the government must overcome 
in order to seize property, and the innocent owner burden cre-
ate a high risk of erroneous deprivation. Stacking the deck so 
heavily in the government’s favor conflicts with constitutional 
guarantees of fairness rooted in the Due Process Clause, and 
with prosecutors holding all the cards, prompt and meaningful 
judicial oversight is a crucial check against unjust deprivations 
of property.
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