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[.LABOR AND EMPLOYMENT LAw

TrTLE VII RETALIATION CLAIMS AFTER White: THE STRUGGLE TO DEFINE MATERIALLY
ADVERSE CoONDUCT IN THE CONTEXT OF THE REASONABLE EMPLOYEE STANDARD

By J. Gregory Grisham & Frank L. Day*

n June 22, 2006, the U.S. Supreme Court issued its
O opinion in Burlington Northern & Santa Fe Railway

Co. v. White' and resolved a split among the circuit
courts regarding the correct interpretation of the anti-retaliation
provision contained in Title VII of the Civil Rights Act of 1964,
as amended (“Title VII”).?

Title VII was enacted in an effort to end workplace
discrimination.® To accomplish this goal, section 703 of Title
VII made it unlawful for an employer to discriminate against
an employee with regard to his or her “compensation, terms,
conditions, or privileges of employment” because of the
individual’s “race, color, religion, sex, or national origin.”* To
augment the protections provided in section 703, Congress
also adopted the anti-retaliation provision in section 704(a)
of the Act.’ The anti-retaliation provision generally prohibits
employers from penalizing employees who have raised
opposition to actions that violate Title VII or have participated
in proceedings to vindicate the rights guaranteed by the Act.®
Unlike section 703 that specifically limits its application
to employment decisions that impact an employee’s terms,
conditions, or privileges of employment, the plain language
of section 704(a) states that it is unlawful for an employer
“to discriminate” against an employee who had engaged in a
protected activity.” For this reason, the circuit courts of appeal
split on the issue of what employment actions were sufficiently
severe and therefore actionable under the “to discriminate”
language of the anti-retaliation provision.?

Prior to the Supreme Court’s decision in Whire, the
Sixth, Fourth, and Third Circuit Courts had held that the “to
discriminate” language of section 704(a) established the same
standard as the anti-discrimination statute for determining if
an adverse employment decision was unlawful.” Accordingly,
an employee could not prevail on a retaliation claim in these
circuits unless the employee could show that the alleged act
of retaliation had a materially adverse effect on the terms,
conditions, or benefits’ of employment. The Fifth and Eighth
Circuits, on the other hand, adopted a more restrictive
approach, holding that an employee must show that the action
taken by the employer qualified as an “ultimate employment
decision,” which is a decision regarding “hiring, granting leave,
discharging, promoting, and compensating.”'’

The Seventh Circuit and the District of Columbia Circuit
adopted a less restrictive interpretation of the anti-retaliation
statute than the circuits above discussed, holding that an
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employee need not prove that the adverse action negatively
impacted the terms or conditions of employment.'' Instead,
these courts of appeal held that an employee needed to show that
the adverse action at issue would be considered “material to a
reasonable employee,” meaning that the challenged action would
need to be one that was likely to “dissuade a reasonable worker
from making or supporting a charge of discrimination.”* Lastly,
the Equal Employment Opportunity Commission’s (EEOC)
approach, adopted by the Ninth Circuit, required a plaintiff
to show adverse treatment based on a retaliatory motive.'® This
last approach, however, still required the plaintiff to prove that
the conduct at issue was likely to deter the plaintiff or others
from engaging in protected conduct.

The Supreme Court granted certiorari in White to
interpret the anti-retaliation statute contained in Title VII,
and specifically to delineate what types of harm a plaintiff must
allege and prove to establish an actionable claim of retaliation
under Title VIL.' The plaintiff in White worked primarily as
a forklift operator in the Maintenance of Way Department of
Burlington Northern and Santa Fe Railway (“BNSE”), and
she was the only female employee in this department.” The
plaintiff later filed an internal complaint against her direct
supervisor, claiming that in addition to other inappropriate
comments made in front of her co-workers, he had told her
that females should not be working in the department.'® Her
supervisor was eventually suspended for 10 days and required
to attend a sexual harassment training session.!” A short time
after making her complaint, the plaintiff was told by another
member of management that she was being removed from
her job as a forklift operator and reassigned to perform only
standard laborer duties.'® The employer told the plaintiff that
the decision was made because co-workers had complained that
a “more senior man” should have the “less arduous and cleaner
job” of forklift operator.”

The plaintiff filed a charge with the EEOC alleging that
her employer’s decision to assign her different responsibilities
was sexual discrimination and retaliation for her having filed a
complaint against her supervisor.” The plaintiff subsequently
filed a second charge with the EEOC, alleging that management
had placed her under surveillance and was monitoring her
daily activities in retaliation for her initial charge.?! Several
days after BNSF received notice of this second charge, the
plaintiff and her supervisor had a disagreement regarding
what truck should transport her from one job site to another.?
BNSF immediately suspended the plaintiff without pay for her
alleged insubordination, and she filed an internal grievance
with her employer to challenge the discipline imposed.?
BNSF ultimately determined that the plaintiff had not been
insubordinate.” Accordingly, BNSF reinstated the plaintiff to
her position and awarded her backpay for the 37 days she had

been suspended.”
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The plaintiff subsequently filed a third charge with the
EEOC alleging retaliation based on the suspension.?® The case
proceeded to trial on the plaintiff’s allegations that BNSF had
violated Title VII by changing her job duties and by suspending
her without pay in retaliation for her decision to report her
supervisor’s inappropriate behavior.”” A jury returned a verdict
in favor of the plaintiff on both of these claims and awarded
her $43,500 in compensatory damages.”® The district court
denied BNSF’s post-trial motion for judgment as a matter of
law.?” BNSF appealed the judgment, and a divided Sixth Circuit
panel reversed the district court, finding in favor of BNSF on the
retaliation claims.* The Sixth Circuit, sitting en banc, vacated
the decision and affirmed the judgment entered by the district
court in White’s favor on both retaliation claims.?!

The Supreme Court framed the questions presented
for review as follows: (1) “whether Title VII’s anti-retaliation
provision forbids only those employer actions and resulting
harms that are related to employment or the workplace;” and
(2) how harmful an act of retaliatory discrimination must be to
fall within the scope” of Title VII anti-retaliation provision.*

In addressing the first question, the Court analyzed and
compared the language contained in the anti-discrimination
statute, section 703, with the language of the anti-retaliation
statute, section 704. The Court rejected the Sixth Circuits
standard, which required a link between the allegedly retaliatory
conduct and the employees “compensation, terms, conditions,
or privileges of employment,” explaining that section 704
did not contain language limiting retaliatory conduct to the
workplace or to actions that affected employment.* The Court
further reasoned that its interpretation of the law was consistent
with the purpose behind the anti-retaliation provision, which
the Court noted serves a different purpose than the section of
the act dealing with discrimination.”> The Court concluded
its analysis by explaining that a court should determine if a
given harm is sufficiently material to qualify as retaliation by
assessing whether “a reasonable employee would have found
the challenged action materially adverse.”*® The Court provided
additional guidance by noting that, in this context, the standard
articulated requires a plaintiff to show that the alleged act of
retaliation “might have dissuaded a reasonable worker from
making or supporting a charge of discrimination.”

In adopting this standard, the Court stressed the
importance of separating non-actionable “trivial harms” from
the type of harm that could subject an employer to liability,
noting that Title VII “does not set forth a general civility code
for the American workplace.”? The opinion emphasizes that
the Court intended its objective reasonable person standard
to distinguish materially adverse employment actions from
trivial harms that are not actionable as retaliation.* The Court
further explained that it chose to define retaliation in general
terms because “the significance of any given act of retaliation
will often depend upon the particular circumstances.”* The
Court stated,

By focusing on the materiality of the challenged action and the
perspective of a reasonable person in the plaintiff’s position,
we believe this standard will screen out trivial conduct while
effectively capturing those acts that are likely to dissuade
employees from complaining or assisting in complaints about
discrimination.*!
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In applying the new retaliation standard, the Court found
that a jury could reasonably have concluded that the adverse
actions alleged by the plaintiff were likely to dissuade a
reasonable employee from making or supporting a charge of
discrimination, meaning the harms alleged were sufficiently
material to be actionable; therefore, the Court affirmed the
judgment of the Court of Appeals.”

The Court’s decision in White provoked much commentary
while lower courts began grappling with the new standard in the
context of actual disputes.” Some commentators argued that
the Court’s new standard was difficult to apply by interjecting a
subjective fact-specific analysis, thus leading to more litigation
and less summary dismissals of lawsuits.* This article will
review a representative number of court of appeals decisions
to illustrate how the new standard has been applied to evaluate
the overall impact of White.

I. ILLUSTRATIVE APPELLATE DECISIONS APPLYING THE
STANDARD ADOPTED BY THE SUPREME COURT

As noted above, the Court in White chose to adopt
a relatively less restrictive standard for Title VII retaliation
cases. Accordingly, some plaintiffs have successfully opposed
motions for summary judgment in cases that likely would have
been dismissed in favor of the employer had one of the more
restrictive standards been adopted by the Court. For example,
in Hawkins v. Anbeuser-Busch, Inc., the issue before the court
of appeals was whether an employer could be held liable for
acts of retaliation initiated by a co-worker.”® The plaintiff in
Hawkins began working on a new assembly line in January of
2000.% One of her new co-workers was a male employee named
Robinson.” She alleged that Robinson began sexually harassing
her in November 2000.% The plaintiff reported Robinson’s
harassment to her supervisor and requested a transfer.*” The
company’s Human Resources Department learned of the
complaint and made an investigation into the allegations.*
Interviews were conducted, and the company learned that
another female employee, Cunningham, also felt Robinson
had sexually harassed her by touching her inappropriately
and making offensive sexual comments.”! These allegations of
harassment were consistent with those made by the plaintiff.>
The company, however, determined that it did not have
sufficient evidence of harassment to take any disciplinary action
against Robinson.”

In addition to alleging sexual harassment, the plaintiff
claimed that Robinson retaliated against her once he learned
that she had reported him for sexual harassment.>* A few weeks
after she reported Robinson to her employer, someone set
fire to her car while it was parked outside of her home.”> The
plaintiff believed that Robinson was responsible, and she gave
this information to fire investigators, her direct supervisors, and
members of senior management.’®

One of the supervisors to whom the plaintiff reported
this incident confirmed that after the fire, he was having a
conversation with Robinson when Robinson implied that he
was in fact responsible for the act of vandalism.”” This same
supervisor acknowledged that he knew Robinson was violent
based on his past conduct.”® The Sixth Circuit’s opinion also
points out that the supervisor had refused to participate
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in the criminal prosecution of Robinson because he feared
that Robinson would retaliate against him.” In addition to
this evidence, another member of senior management, who
investigated the allegations of sexual harassment, also admitted
that he had heard rumors that Robinson had burned the
plaintiff’s car.®’ This individual had furthermore learned that
Robinson had informed two other female employees, whom
he also allegedly harassed, that he had burned the plaintiff’s
car.’!

The company moved for summary judgment.®* The
district court granted the motion and dismissed the retaliation
claim, holding that the Sixth Circuit had not recognized
employer liability for co-worker retaliation.®® The district
court explained that the plaintiff had failed to allege any act of
retaliation that could be attributed to the employer that would
qualify as an “adverse employment action” under the anti-
retaliation statute.® The district court noted that the plaintiff
did not present any evidence that her employer had “condoned
or encouraged” Robinson to retaliate against her.® The plaintiff
appealed the decision and the Sixth Circuit reversed, since it
found that the district court had not correctly applied the
Supreme Court’s opinion in White.%

This case is significant to this discussion because the
Sixth Circuit incorporated the White standard into its analysis
of whether the plaintiff had properly asserted a claim of co-
worker retaliation.”” The Sixth Circuit held that an employer
could be held liable for retaliation initiated by a co-worker if the
employer’s response “manifests indifference or unreasonableness
in light of the facts the employer knew or should have known.”*
Accordingly, the Sixth Circuit in Hawkins integrated the
reasonable person standard of White with the standard it
adopted to assess whether a claim of co-worker retaliation was
actionable.”” On this point the court of appeals stated:

an employer will be liable for the coworker’s actions if:

(1) the coworker’s retaliatory conduct is sufficiently severe so as
to dissuade a reasonable worker from making or supporting a
charge of discrimination,

(2) supervisors or... management have actual or constructive
knowledge of the coworker’s retaliatory behavior, and

(3) supervisors or... management have condoned, tolerated,
or encouraged the acts of retaliation, or have responded to the
plaintiff’s complaints so inadequately that the response manifests
indifference or unreasonableness under the circumstances.”®

Applying this standard, the court of appeals held that the
plaintiff had presented sufficient evidence from which a
reasonable jury could find that the employer responded to the
plaintiffs complaints with indifference.”* Thus, the plaintiff
established a prima facie case of retaliation because Robinson’s
retaliatory acts were such that a jury could find that they
were likely to dissuade a reasonable employee from filing or
supporting a charge of discrimination.”? It is noteworthy that
prior to the Court’s decision in White, it is likely that the court
of appeals would have affirmed the order of summary judgment
in favor of the employer in this case because Robinson’s act of
vandalism would not qualify as causing an adverse impact on
the employec’s terms, conditions, or privileges of employment
under the former standard.”
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A number of other post- White decisions support the view
that the new standard has made it more difficult for employers to
prevail on motions for summary judgment.”* In Billings v. Town
of Grafton, the district court dismissed the plaintiff’s retaliation
claim after finding that her transfer, from one secretarial position
to another, did not qualify as a “materially adverse” action.”
The court of appeals, however, reversed because it found that
the plaintiff had presented sufficient objective evidence that her
new position was less prestigious, making summary judgment
inappropriate.”® The court of appeals further explained that,
unlike her original job, the new position to which plaintiff was
transferred was governed by a collective bargaining agreement,
forcing the plaintff to pay union dues and abide by union
rules.”” The First Circuit found that this change could “well
dissuade a reasonable worker from making or supporting a
charge of discrimination.””®

In Williams v. W.D. Sports N.M.Inc., the Tenth Circuit
addressed the issue of whether a plaintff could establish a
prima facie case of retaliation where she alleged the employer
opposed her request for unemployment benefits in retaliation
for a sexual harassment charge she filed against the company.”
The employer argued that its opposition to the plaintiff’s
unemployment claim was not materially adverse because the
plaintiff did not present any evidence to prove that, as a result
of its opposition, her unemployment benefits were actually
suspended or denied.® The district court accepted this argument
and dismissed the plaintiff’s retaliation claim on the defendant’s
motion for directed verdict.®!

The court of appeals reversed the district court, holding
that White does not require a plaintiff to prove that he or
she suffered actual harm to establish a prima facie case of
retaliation.®? Instead, the court held that a plaintiff must merely
“show that a jury could conclude that a reasonable employee in
[the plaintiff’s] shoes would have found the defendant’s conduct
sufficiently adverse that he or she well might have been dissuaded
from making or supporting a charge of discrimination.”® The
court of appeals found that the plaintiff had met this burden
by presenting evidence that her employer threatened to destroy
her marriage by spreading rumors regarding sexual misconduct
if she opposed their decision to terminate her employment.®
Accordingly, the court of appeals found that the circumstances
were such that a jury could reasonably find that the employer’s
decision to oppose her request for unemployment benefits was
retaliation.®

Halfacre v. Home Depot, U.S.A., Inc. also serves as a good
example of how White has been applied to sustain a claim of
retaliation where the outcome would likely have been different
under the former standard.® In Halfacre, the plaintiff filed a
charge of discrimination against Home Depot, alleging that
the company had refused to promote him because of his race.”
After filing this charge, the plaintiff received a performance
evaluation from his supervisor that was the least favorable
review he had received while employed by Home Depot.*
The plaintiff subsequently filed a second charge to allege that
he received a lower review in retaliation for filing his charge
of discrimination.”” The plaintiff subsequently filed a lawsuit
alleging retaliation and the defendant moved for summary
judgment.”® The district court granted the defendant’s motion
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for summary judgment as to the retaliation claim, holding
that a lower performance review did not qualify as a materially
adverse employment decision since it did not alter the terms,
conditions, or privileges of his employment.”" One should note
that the district court rendered its decision a short time before
the Supreme Court published its decision in White.”*

The Sixth Circuit reassessed whether the plaintiff’s
allegation that the lower performance review qualified as
retaliation in light of White.”> The court of appeals determined
that the lower performance evaluation could qualify as
actionable retaliation under the new standard and reversed the
decision of the lower court.”* According to the court of appeals,
a lower performance evaluation could qualify as an adverse
employment action that “could-in certain circumstances-
dissuade a reasonable worker from making or supporting a
charge of discrimination.” It reached this decision because
it found that “markedly lower performance-evaluation scores”
could “significantly impact an employee’s wages or professional
advancement.”” It is noteworthy that prior to White the court
of appeals would likely have affirmed the district court’s decision
since a single bad performance evaluation had previously been
insufficient to qualify as a materially adverse action in the Sixth
Circuit.”

By contrast, in Higgins v. Gonzales, the Eighth Circuit
considered an employee’s claim of retaliation involving an
alleged lack of supervision and mentoring and a “transfer” to a
similar position in another city.”® The plaintiff was an Assistant
United States Attorney (“AUSA”) who was assigned to a project
that had a two-year duration.” At the end of the two-year
period, the plaintiff was provided with a similar position in
another city.'” Plaintiff alleged that “floundering should be
recognized as an adverse employment action” and argued
that her case was comparable to a supervisor that excludes an
employee from “networking lunches.””" The Eighth Circuit
rejected her claim, noting that the record on appeal did not
reflect that the plaintiff “was actually left to ‘lounder’ or that
she was negatively impacted by the lack of supervision or
mentoring.”'”* As to the retaliation claim involving the alleged
transfer, the Eighth Circuit reasoned that the plaintiff had failed
to establish that the employment action was in fact a transfer
or that it was a materially adverse action under the facts.'”
For example, the new position in Pierre was offered after the
plaintiff’s two-year appointment to the position in Rapid City
ended by its own terms.' In addition, the plaintiff did not
allege that the new position was “qualitatively more difficult
or less desirable than the one she held in Rapid City.”'® The
court of appeals further rejected the plaintiff’s argument that
the change was materially adverse because she essentially had to
“start all over with [sic] with different cases and move to a new
school setting with her family.”'% In rejecting this argument, the
court of appeals noted that such arguments had been rejected
in pre- White cases, since otherwise “2ny move would qualify as
a materially adverse action because it would force an employee
to start over in a new city.”'” Therefore, the Eighth Circuit
affirmed the district court’s order granting the defendant’s
motion for summary judgment.'®®
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Later, affirming summary judgment in favor of the
defendant, the Eighth Circuit in Clegg v. Arkansas Department
of Correction rejected the retaliation claims of the plaintiff
based on allegations of a negative evaluation, failure to provide
tools, notices of new department policies and exclusion from
meetings, among others, finding these were “trivial harms”
under the facts presented.'” In addressing the allegations of
harm related to the evaluation, the court of appeals found that
the plaintiff had received a satisfactory evaluation and that
training was provided to help the plaindiff improve in the areas
where he scored lower than in previous evaluations.'® With
regard to the allegations related to a failure to provide tools,
notices of new policies, and exclusion from meetings, the court
of appeals found that these matters were immediately remedied
after the plaintiff brought these “failures” to the attention of his
supervisor or asked to be included in certain meetings'"! Finally,
the Eighth Circuit noted that plaintiff’s complaints, related to
his “contentious” relations with co-workers, were “trivial harms”
and not actionable under Title VII.'?

CONCLUSION

The decisions from the courts of appeals above discussed
illustrate that White has generally made it easier for plainciffs
to meet the burden of establishing a prima facie case to avoid
summary judgment since a broader range of employer conduct
now falls within the scope of section 704. Accordingly, it is not
surprising that the number of retaliation charges filed with the
EEOC has increased significantly since the White decision.'’?
Despite this expansion of employer liability in retaliation cases,
the courts of appeals, particularly the Eighth Circuit, have
generally rejected retaliation claims and found “trivial harm”
where the allegations relate to basic disputes with co-workers
and certain employer conduct, such as a failure to include
in meetings, where the complained of action was promptly
remedied." One should note, however, that these post-Whitze
decisions demonstrate that the “objective standard” adopted by
the Supreme Court is not nearly as objective and easy to apply
as the Court appeared to suggest it would be. The decisions
demonstrate the potential for new circuit splits as the courts of
appeals struggle to define the requisite level of materiality across
a multitude of fact situations involving challenged employer
conduct.'”® One practical difficulty for trial courts in applying
the White standard to dispositive motions is that the judge must
determine whether a reasonable jury could find the action taken
by the employer was likely to dissuade a reasonable employee
from making or supporting a charge of discrimination. This
inquiry would in fact be objective if the trial judge was to
make this determination by viewing each alleged retaliatory
act in isolation without reference to the plaintiff’s unique
circumstances. The Court in White, however, specifically
explained that the context within which the employer took the
adverse action is a necessary part of the analysis. This subjective
component will vary from case-to-case based on the employee’s
circumstances and the nature of the workplace.!'® For example,
the White opinion notes that under one set of facts an employer’s
decision to assign a plaintiff to a different shift could qualify
as a materially adverse decision, while under a different set of
circumstances this very same act would be a non-actionable
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trivial harm."” Simply put, the objective “reasonable person”
component of the White standard appears less predictive of the
outcome in a given case since the actual circumstances that the
plaintiff is able to prove will dictate how a reasonable person
would or would not react to a given employment action.
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