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Abortion is a highly-charged and intensely-debated issue. 
Partisans on both sides believe abortion implicates 
fundamental human rights, with abortion supporters 

comparing abortion prohibitions to slavery, and abortion 
opponents comparing a permissive abortion regime to the 
holocaust. Some people believe so strongly that abortion should 
be available that they endure protests, threats, and physical 
violence to provide a service they deem critically important.1 
Others refuse to refer or provide for abortions under any 
circumstances. 

Th is intense debate extends to virtually every aspect of 
the abortion controversy. For example, the two sides strongly 
dispute the history of abortion, and particularly whether it was 
a crime at common law.2 Th ey disagree about the scientifi c facts 
concerning abortion, such as at what stage a fetus suff ers pain 
during an abortion,3 or whether abortion can result in adverse 
health consequences such as breast cancer, future diffi  culty 
having children, and psychological trauma.4 Th ey cannot even 
agree on issues of language related to abortion.5

Not surprisingly, speakers on both sides of this intense 
abortion debate frequently cite to the information that supports 
their view. Th e Court in Roe, for example, cited to the work of 
historians working for NARAL in order to claim that abortion 
may not have been recognized as a common law crime.6 Roe’s 
critics, of course, tell a very diff erent story.7 Th ose seeking to 
persuade women to have abortions cite the studies that say it 
does not cause breast cancer and minimize those that suggest 
that it does.8 Th ose seeking to dissuade women from having 
abortions emphasize those studies that do show an increased 
risk of health problems, including breast cancer.9

What does the Constitution say about this state of aff airs? 
Th at is, in the midst of this controversial and highly-charged 
dispute, are speakers on both sides free to believe—and to 
refer to—the scientifi c evidence they choose? Or does the 
Constitution permit the government to decide which set of 
competing evidence is “true” and to proscribe or regulate the 
other arguments as “false”? Can the government subject people 
who refuse to refer or provide for abortions to special speech 
restrictions? Or must it treat all speakers equally?

Th ese issues have come into sharp relief during a recent 
wave of legislation focusing on pregnancy-related speech. 
In three jurisdictions—Baltimore, Maryland; Montgomery 
County Maryland; and Austin, Texas—local legislatures have 
enacted laws that they admit are targeted at specifi c speakers 
with whom the legislatures disagree over facts about abortion. In 
states from Oregon to Michigan to New York City, legislatures 
have considered but not yet enacted such laws.

In Baltimore and Austin, individuals who wish to talk 
about pregnancy but refuse to refer for abortions must post 
prominent signs announcing their opposition to abortion. 
No similar requirement applies to abortion clinics, requiring 
them to disclose that they do not off er adoption services, or 
requiring them, for example, to disclose that they earn money 
if a woman chooses abortion, but not if she makes a diff erent 
choice. In Montgomery County, speakers are required to post 
signs announcing that they are not licensed healthcare providers, 
and informing women that the County Health Director thinks 
they should go discuss their pregnancy with someone who is.10  
No similar requirement is imposed on unlicensed counselors 
at abortion clinics.

Generally speaking, these laws are defended by their 
proponents as necessary to protect women from what they 
view to be “false and misleading” speech about abortion. 
Proponents argue that false speech is beyond the protection 
of the First Amendment, that pregnancy-related speech 
restrictions are judged under a special standard announced in 
Planned Parenthood v. Casey, and that pregnancy-related speech 
is commercial speech.

In my view, each of these arguments fails. Th e government 
has no power to decide that one side of the abortion debate 
is “true” and the other side is “false,” particularly in the face 
of competing scientifi c evidence. Nor did Casey establish 
an abortion exception to the First Amendment, giving 
governments greater power to regulate speech about abortion 
than other topics. And the vast majority of speech targeted by 
these laws is not commercial at all, but is provided as a free 
service, usually by people with strong religious, moral, ethical, 
and/or political reasons for speaking.

Ultimately, the pregnancy-related speech restrictions 
enacted to date are invalid for a variety of reasons. First and 
foremost, they are invalid on free speech grounds, because they 
deliberately target protected speech of a particular content 
(namely, speech about pregnancy), with a particular viewpoint 
(opposition to abortion), by particular speakers (namely “crisis 
pregnancy centers” or “pregnancy resource centers”), requiring 
the announcement of government-mandated messages, and do 
so because the government disagrees with the speakers about 
the health risks of abortion. In addition, in certain instances, 
they are invalid on conscience grounds, because they treat a 
refusal to refer for abortion as an element of a crime—in direct 
contradiction of state conscience laws.11 

I. Th e Government Cannot Broadly Regulate Pregnancy 
Speech by Claiming to Find Some of It False.

Proponents of pregnancy speech regulations argue that the 
laws are necessary and justifi ed as a response to the “false and 
misleading” past speech of pregnancy centers. Th is argument 
fails for several reasons.

Religious Liberties
An Abortion Exception to the First Amendment?
Evaluating Recent Efforts to Regulate Speech About Pregnancy Options
By Mark L. Rienzi*

* Assistant Professor, Th e Catholic University University of America, 
Columbus School of Law.

......................................................................



112  Engage: Volume 11, Issue 3

First, peer-reviewed articles in prestigious medical journals 
provide scientifi c support for the three chief alleged “lies” 
told by the pregnancy centers—that there is a link between 
abortion and breast cancer, that abortion can cause subsequent 
fertility problems, and that abortion is linked to subsequent 
mental health problems.12 What proponents of pregnancy 
speech restrictions frequently call “lies” are ultimately diff erent 
conclusions drawn from confl icting medical evidence. For 
example, a 1997 study of 1.5 million Danish women that 
appeared in the New England Journal of Medicine concluded 
that abortion did not lead to an increase in breast cancer when 
judged across the entire population, but the same study showed 
an increase in breast cancer rates of thirty-eight percent when 
looking at women who had abortions in the second trimester.13 
Indeed, the American Cancer Society acknowledges that “study 
fi ndings vary” on this issue.14 Likewise, recent studies in other 
journals have continued suggesting a link between abortion and 
breast cancer,15 and several states actually affi  rmatively require 
that women be informed of the breast cancer and other health 
risks in order to provide informed consent.16 Th us, because 
the information provided has scientifi c support, and therefore 
cannot be inherently false and misleading, the laws cannot 
be justifi ed as responses to allegedly “false and misleading” 
speech.17

In any case, speech about a diff erent interpretation of 
confl icting evidence is not proscribable, because “[u]nder 
the First Amendment there is no such thing as a false idea. 
However pernicious an opinion may seem, we depend for its 
correction not on the conscience of judges and juries but on the 
competition of other ideas.”18 Th us it is no surprise that even 
while purporting to regulate the centers because of this speech, 
Montgomery County specifi cally acknowledged that the centers 
“can cite alternate studies to their clients.”19

Th ird, it is well-established that the government cannot 
regulate present and future speech based on past legal speech.20 
Th us, just as the government cannot outlaw discussion of 
confl icting study results, it is also barred from regulating 
pregnancy counselors’ speech based on their past discussions 
of this information.

II. Casey Did Not Establish an Abortion Exception to the 
First Amendment.

Proponents of pregnancy-speech regulations sometimes 
argue that the government has wide latitude to regulate speech 
about abortion because the Supreme Court’s decision in Planned 
Parenthood of Southeastern Pennsylvania v. Casey21 permitted 
state regulation of physician speech related to informed 
consent. For example, Maryland’s Attorney General asserted 
that proposed restrictions were permissible under Casey and 
Planned Parenthood v. Rounds,22 a recent appellate decision 
applying Casey.23

Th ese cases, however, concerned state law requirements 
enacted as part of the state’s regulation of the medical profession 
and as part of the requirement that physicians obtain informed 
consent before providing medical services.24 In Casey, the 
Supreme Court held that “a requirement that a doctor give a 
woman certain information as part of obtaining her consent 
to an abortion” implicates a physician’s First Amendment right 
not to speak, “but only as part of the practice of medicine, 

subject to reasonable licensing and regulation by the State.”25 
Likewise, in Rounds, the Eighth Circuit addressed a South 
Dakota requirement that physicians provide certain information 
to patients as part of obtaining informed consent. Among other 
things, the law required doctors to inform patients that “the 
abortion will terminate the life of a whole, separate, unique, 
living human being.”26 Relying on Casey, the court found 
that “while the State cannot compel an individual simply to 
speak the State’s ideological message, it can use its regulatory 
authority to require a physician to provide truthful, non-
misleading information relevant to a patient’s decision to have 
an abortion.”27 Th e Eighth Circuit found that the required 
statement was permissible, noting that it was largely consistent 
with statements by Planned Parenthood’s own experts.28

Any attempt to rely on Casey and Rounds to insulate 
the pregnancy counseling regulations fails for two reasons. 
First, unlike the doctors in Casey and Rounds, people talking 
about pregnancy are not engaged in the regulated practice of 
medicine. Th ey do not seek to perform medical procedures or 
practice medicine—for which they would need a license from 
the state—but rather to talk about pregnancy and medical 
issues, for which the government cannot and does not require 
a license. Second, unlike the doctors in Casey and Rounds, 
pregnancy counselors generally are not seeking to perform 
surgery or any other procedure that requires them to obtain 
informed consent. Doctors performing medical procedures need 
to obtain informed consent because, absent such consent, the 
procedure would constitute a battery and would expose them 
to liability. Th us while it is entirely consistent with historical 
practice for state courts and legislatures to dictate the terms on 
which informed consent must be obtained by a doctor, these 
courts and legislatures have no similar role in requiring informed 
consent before merely talking about medical issues, much less as 
a required step before merely off ering support and assistance to 
help someone through a pregnancy.29 As such, their discussions 
of abortion are simply beyond the state regulatory powers that 
supported the regulations in Casey and Rounds.30

Most importantly, nothing in Casey or Rounds themselves 
suggests that those courts intended to permit governments 
to broadly regulate speakers whenever they discuss abortion. 
Casey does not stand for the idea that Pennsylvania could have 
required everyone talking about abortion to have the same 
conversation required for a doctor performing one, and Rounds 
does not mean that South Dakota can make all speakers refer 
to a human fetus as “a whole, separate, unique, living human 
being.” Th ese cases do not create an abortion exception to the 
First Amendment.

III. Th e Restrictions Do Not Target Commercial Speech.

Nor can these pregnancy speech regulations be defended 
by attempting to classify speech about pregnancy as “commercial 
speech.” Although regulations to ensure the accuracy of 
commercial speech can be permissible in certain circumstances,31 
those circumstances do not apply here. As explained by the 
Court in Central Hudson Gas & Electric Corp v. Public Service 
Commission, the ability to regulate commercial speech extends 
only to “expression solely related to the economic interests of 
the speaker and its audience.”32 Here, the regulated pregnancy 
centers have no economic interests at all—they are non-profi t 
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centers that do not charge for their services. Moreover, the 
primary argument against these centers is that they have a 
political, social, and/or religious agenda to dissuade women 
from seeking abortion—in other words, the exact opposite of 
the “solely economic” speech to which the commercial speech 
analysis applies.33

Th e recently proposed New York City law attempts to 
sidestep this inquiry by defi ning the regulated speakers as those 
who will not refer for abortion and who provide “commercially 
valuable pregnancy-related services.”34  But Supreme Court case 
law is clear—the test is not whether the speaker ever provides 
information or services that are “commercially valuable”—a 
standard that would certainly apply to much of the information 
in the New York Times and the Wall Street Journal—but 
whether the regulated speech is speech “that proposes a 
commercial transaction, which is what defi nes commercial 
speech.”35 Th us the New York law, if enacted, must also be 
treated as regulating non-commercial speech.

IV. Pregnancy-Related Speech Restrictions Fail First 
Amendment Analysis.

A. The First Amendment Generally Prohibits Government-
Required Speech.

Th e Baltimore, Montgomery, and Austin regulations 
all require certain speakers discussing pregnancy to engage 
in government-dictated speech about their services and/or 
about the government’s view about whether women should go 
talk to someone else. Generally speaking, however, the First 
Amendment forbids the government from requiring private 
citizens to engage in government-dictated speech. As the 
Supreme Court has explained, “the government, even with the 
purest of motives, may not substitute its judgment as to how 
best to speak for that of speakers and listeners; free and robust 
debate cannot thrive if directed by the government.”36

Th is analysis does not change merely because the required 
speech is purportedly factual. Rather, the Supreme Court has 
held that the general prohibition on forced speech applies to 
the exact sorts of mandatory factual statements implicated by 
the pregnancy speech restrictions, explaining that compelled 
statements of fact “burden[] protected speech” as much as 
compelled statements of opinion.37 For these reasons, the 
Court has explained that there is no constitutionally signifi cant 
difference between the standards applied to government-
required factual disclaimers and those applied to government 
prohibitions on speech.38 

B. Th e Laws Are Content-Based.

As the Supreme Court has explained, “[i]t is axiomatic 
that the government may not regulate speech based on its 
substantive content or the message it conveys.”39 Th us while 
content-neutral speech restrictions can be permissible in 
certain circumstances, the Supreme Court has repeatedly stated 
that content-based restrictions of speech are presumptively 
unconstitutional.40

Th e Baltimore, Montgomery, and Austin pregnancy 
speech regulations are content-based because they single out 
speech about one and only one subject—pregnancy—for 
special restrictions and fi nancial penalties. Indeed, the only 

way to determine whether a particular speaker or entity 
needs to post a sign is to inquire whether they wish to discuss 
pregnancy. If the speaker wants to discuss any other subject—
including any crucially important medical subject, such as drug 
abuse, heart disease, obesity, or vaccinations—the laws would 
not apply. Th us the laws are content-based, and therefore 
unconstitutional, because their application is entirely governed 
by whether or not speakers discuss a single regulated topic—
pregnancy. Th is is the essence of content-based regulation, and 
it is precisely what the First Amendment forbids.41 

C. Th e Laws Are Viewpoint-Based.

Viewpoint discrimination is a particularly pernicious form 
of content discrimination. For this reason, laws that discriminate 
based on viewpoint are presumptively unconstitutional and 
essentially forbidden. As the Supreme Court has explained:

When the government targets not subject matter, but 
particular views taken by speakers on a subject, the 
violation of the First Amendment is all the more blatant. 
Viewpoint discrimination is thus an egregious form of 
content discrimination. Th e government must abstain from 
regulating speech when the specifi c motivating ideology or 
the opinion or perspective of the speaker is the rationale 
for the restriction.42

Here, the text, history, operation, and public justifi cation for 
the pregnancy speech regulations confi rm that they target 
speakers with a particular viewpoint. Th e laws are therefore 
invalid viewpoint-based speech restrictions.

First, the text of the Baltimore law is expressly viewpoint-
discriminatory. Th e law does not apply to all discussions relating 
to pregnancy, nor does it apply to all discussions of pregnancy 
by speakers without medical licenses. Rather, it applies only 
to those discussions of pregnancy by a particular group of 
speakers who are, thus, regulated solely because they refuse to 
“refer or provide for abortion.” By using a speaker’s position on 
abortion to determine whether or not to regulate speech, the 
law is impermissibly viewpoint-based.43

Furthermore, pregnancy speech regulations generally have 
been publicly justifi ed based on the legislature’s disagreement 
with the substance of past speech about pregnancy. It is 
axiomatic that the government may not enact a restriction on 
speech “because of disagreement with the message it conveys.”44 
Yet legislatures enacting such laws have openly admitted that 
the laws were designed to target particular speech by abortion 
opponents with which the government disagreed.45 While these 
legislatures are of course free to draw their own conclusions 
about, for example, whether there is any link between abortion 
and breast cancer, they are not permitted to regulate the speech 
of private speakers who take a diff erent view of the evidence.

D. Th e Laws Discriminate Among Speakers.

As set forth above, the history and text of the pregnancy 
speech restrictions confi rm that they are aimed only at specifi ed 
speakers. Th us, for example, even unlicensed counselors at 
abortion clinics remain entirely unregulated in their discussions 
of pregnancy, while counselors at pregnancy centers opposed 
to abortion are regulated. Th is leads pregnancy center speech 
regulations to another First Amendment problem: the 
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government is not free to decide to regulate the speech only 
on one side of a contentious public debate.46

Th e Supreme Court’s recent decision in Citizens United v. 
Federal Election Commission, confi rms that this type of speaker 
regulation is impermissible under the First Amendment.47 In 
Citizens United, the Court addressed regulations on campaign-
related speech by certain corporations. When explaining general 
principles of First Amendment law (i.e., those that apply outside 
the campaign fi nance context) the Court explained that the 
First Amendment does not permit the government to make 
such speaker distinctions:

Premised on mistrust of governmental power, the First 
Amendment stands against attempts to disfavor certain 
subjects or viewpoints. Prohibited, too, are restrictions 
distinguishing among diff erent speakers, allowing speech 
by some but not others. As instruments to censor, these 
categories are interrelated: Speech restrictions based on 
the identity of the speaker are all too often simply a 
means to control content.

Quite apart from the purpose or eff ect of regulating 
content, moreover, the Government may commit a 
constitutional wrong when by law it identifi es certain 
preferred speakers. By taking the right to speak from some 
and giving it to others, the Government deprives the 
disadvantaged person or class of the right to use speech 
to strive to establish worth, standing, and respect for the 
speaker’s voice. . . . We fi nd no basis for the proposition 
that, in the context of political speech, the Government 
may impose restrictions on certain disfavored speakers.48

Here, the proposed speech regulations apply only to certain 
speakers who wish to talk about abortion—the most 
contentious political and social issue of our time. In this 
manner, the government would be “impos[ing] restrictions on 
certain disfavored speakers” in precisely the way forbidden by 
the Court.49 Citizens United makes clear that the Constitution 
does not permit the government to create diff erent rules for 
diff erent speakers.

V. Conclusion

For these reasons, the type of pregnancy center speech 
restrictions being enacted and considered by various legislatures 
are impermissible under the First Amendment. Yet this does not 
leave the government without tools to advance its legitimate 
interests. If a government wishes to counter pregnancy center 
speech about the health eff ects of abortion, they remain free to 
do so, but they must do so by speaking with their own voices, 
and not by forcing others to speak their message. Likewise, to 
the extent these governments have legitimate concerns about 
false advertising, actual fraud, impersonation of doctors, or the 
unlicensed practice of medicine, they of course retain the power 
to enforce their advertising, tort, and licensing laws.

Ultimately, governments may fi nd it more diffi  cult to 
target the actual wrongdoing with these laws than to simply 
regulate all speech by a particular group abortion opponents. 
Yet as the Supreme Court explained in Riley, the government 
cannot enact broad speech regulations to avoid the diffi  culty 
of fi nding and prosecuting the actual fraud. “If this is not the 

most effi  cient means of preventing fraud, we reaffi  rm simply 
and emphatically that the First Amendment does not permit 
the State to sacrifi ce speech for effi  ciency.”
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