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CarcH OoR RELEASE? THE EMPLOYMENT NON-DI1SCRIMINATION ACT’s EXEMPTION FOR

RELIGIOUS ORGANIZATIONS

By Steven H. Aden, Esq.* & Stanley W, Carlson-Thies, Ph.D.**

he “Employment Non-Discrimination Act” (‘ENDA”)

currently under consideration in Congress would in

effect' expand Title VII of the 1964 Civil Rights Act
to add “sexual orientation” and “gender identity”(transgender
status) to the list of statuses protected under federal law from
employment discrimination. ENDA has been introduced in
various forms since the 1970s.> With the increased strength of
Democrats in Congress and the backing of President Barack
Obama,® ENDA’s prospects for enactment have improved.?

ENDA’s proponents assert that the bill promotes the
goal of embracing diversity in the workplace. Proponents
also argue that sexual orientation is protected under the U.S.
Constitution’s guarantees of equal protection and due process.
Without a federal statute, they claim, victims of discrimination
are subject to a patchwork of state-law protections that provide
uneven and often insufficient protection, hence the need for a
national standard in the form of ENDA.

Critics argue that antidiscrimination laws promote
intolerance of faith if they are not accompanied by meaningful
exemptions for religious organizations and other faith-based
employers with religiously grounded moral objections to
homosexual conduct.” Without strong exemptions, religious
organizations will be required, as a condition of seeking
workers to carry out their faith-based missions, to affirm
conduct that is in diametric opposition to the moral principles
of their faith. Critics assert that, unlike other established
statutory protections such as race and gender, legal protections
for sexual orientation inevitably clash with the right to free
exercise and expression of religion, including the right to
believe and express that homosexual conduct is sinful.

In the words of the Supreme Court, protecting
expressive associations from antidiscrimination laws “is
crucial in preventing the majority from imposing its views on
groups that would rather express other, perhaps unpopular
ideas.”® This concern has been acknowledged by a number
of ENDA’s proponents’ and thus ENDA bills have routinely
incorporated an exemption for religious organizations. The
key question for this article is whether the proffered religious
exemption adequately protects the religious freedom of
religious organizations; in a phrase, will the circle drawn
by the exemption operate to “catch” or “release” faith-based
institutions?®

ENDA History

Until 2007, ENDA versions provided that the Act
“shall not apply to a religious organization,” with additional
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minimal language to define “religious organization.” In the
110th Congress, Rep. Barney Frank introduced a version
(H.R. 2015) that included a complex and significantly
narrower exemption.'® After a hearing in the House Labor and
Education Committee and opposition from religious freedom
organizations,'! the committee took no further action. One
source of opposition was the bill’s incorporation of gender
identity, along with sexual orientation, as a protected status. In
place of H.R. 2015, efforts turned to another Frank bill, H.R.
3685, which did not include gender identity protection but did
in simple terms exempt religious organizations.'? However, this
bill additionally provided the following specific definition of

such organizations:
(A) a religious corporation, association, or society; or

(B) a school, college, university, or other educational
institution or institution of learning, if—

(i) the institution is in whole or substantial part controlled,
managed, owned, or supported by a particular religion,
religious corporation, association, or society; or

(ii) the curriculum of the institution is directed toward the
propagation of a particular religion."

The majority claimed that this definition of “religious
organization” was congruent with the Tide VII religious
exemption: “This definition of a religious organization is taken
directly from Title VIDs descriptions of religious organizations
exempt from that law’s religious discrimination prohibitions.
If an organization qualifies for Title VIIs religious exemption
from religious discrimination claims, it would qualify for
ENDASs religious organization exemption as well.”*

The minority complained, “H.R. 3685 revises the religious
exemption, ostensibly to conform to the exemption under Title
VII. The new provision, however, still fails to protect many
religious organizations that would qualify for an exemption
under Title VIL.”?®

The bill passed the Labor and Education Committee
along party lines, with four Republican amendments offered
and rejected.'® Two amendments offered by Rep. Mark
Souder would have eliminated the protection for “perceived”
sexual orientation and permitted employers to condition
employment on being married or being eligible to marry.!” A
third Souder amendment would have prohibited retaliation
against an employee who refused to sign an employer’s
anti-discrimination or anti-harassment policy or refused to
participate in diversity training because such policy is against the
individual’s religious beliefs regarding homosexual conduct.'®
The fourth amendment, offered by Rep. Pete Hoekstra, would
have expanded the religious exemption to include institutions
that maintain a faith-based mission, although they are not
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controlled by a church or denomination. The committee, in
rejecting the Hoekstra amendment, again stated: “H.R. 3685
adopts Title VIT’s definition of a religious organization and
thereby imports long-standing existing law on who is or is not
a religious organization. The scope of its religious exemption is
to those organizations who are covered by Title VII’s exemption,
no more and no less.”"?

However, religious-freedom and faith-based organizations
protested that the scope of the proposed ENDA religious
exemption was narrower than Title VII’s exemption, due to
the definition of “religious organization” incorporated into
ENDA. Because of that definition, seminaries (by virtue of
their curriculum) and church-controlled colleges (by virtue of
that denominational control) would be exempt from ENDA
but a nondenominational liberal arts college such as Wheaton
College, Illinois, would not be exempt.?

When the bill moved to consideration on the House floor,
several amendments were offered. Important for this discussion
is the friendly amendment offered by Rep. George Miller, a co-
sponsor of the bill. This amendment incorporated by reference
the actual language of Title VII’s religious exemption: “This
Act shall not apply to a corporation, association, educational
institution, or society that is exempt from the religious
discrimination provisions of title VII of the Civil Rights Act of
1964 pursuant to section 702(a) or 703(e)(2) of such Act (42
U.S.C. 2000e-1(a); 2000e-2(e)(2)).”?!

Rep. Souder offered an amendment to strike the bill’s
prohibition of employers conditioning employment on a
person being married or being eligible to be married.”* The
amendment passed overwhelmingly, by a vote of 325-101.%
A third amendment, offered by Rep. Tammy Baldwin, to add
“gender identity” to the bill’s protections, was withdrawn by
unanimous consent after discussion.”* Thus amended, the bill
passed the House by a vote of 235-184, but the Senate took
no action.?’

The effort to pass an ENDA bill has been renewed in the
111th Congtess, with two new versions of ENDA having been
introduced by Rep. Frank on June 19, 2009 (H.R. 2981), and
June 24,2009 (H.R. 3017), and a third bill in the Senate by Sen.
Jeff Merkley (S. 1584). All of these new versions recapitulate
the exemption for religious institutions based on Title VII’s
exemption as previously set out in H.R. 3685 (110th Cong.),
as modified by the Miller Amendment on the floor.?® All three
versions also add “gender identity” as a protected status, and
provide that ENDA gives no protection against discrimination
based on “unmarried” status, with “marriage” defined by
reference to the federal Defense of Marriage Act.”’

Analysis of the Religious Exemption in the Current ENDA
Bills

The first part of the religious exemption incorporated
by reference into ENDA, Section 2000e-1(a), is a general
exemption for religious hiring by religious entities. Sec. 2000e-
1(a) provides that Title VII “shall not apply to . . . a religious
corporation, association, educational institution, or society
with respect to the employment of individuals of a particular
religion to perform work connected with the carrying on
by such corporation, association, educational institution, or
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society of its activities.” This provision has been quite broadly
construed by the courts, and its protections for hiring based
upon religious status or beliefs have been routinely applied
to churches, faith-based nonprofit organizations, and religious
educational institutions.”® However, there have been disputes
in the courts regarding some institutions’ eligibility for the
exemption, and these disputes lead to intrusive analyses of the
institutions’ religious beliefs and practice to determine whether
they, and thus their employment practices, are exempt.” This
uncertainty renders the religious exemption something less
than a reliable categorical protection from litigation, and thus
exempting religious organizations from ENDA’s strictures
by referencing the Title VII exemption provides to religious
organizations something less than complete confidence in
making employment decisions involving sexual status and
conduct.*

The second part of the Title VII exemption, Section
2000e-2(e)(2), protects religious hiring in religious education
by providing,

(1]t shall not be an unlawful employment practice for a
school, college, university, or other educational institution
or institution of learning to hire and employ employees
of a particular religion if [the institution] is, in whole
or in substantial part, owned, supported, controlled, or
managed by a particular religion or by a particular religious
corporation, association, or society, or if the curriculum
of such school, college, university, or other educational
institution or institution of learning is directed toward
the propagation of a particular religion.’!

There is a paucity of case law interpreting the provision, likely
because many consider it redundant of the general exemption
provided in 2000e-1(a). What precedent exists suggests that
analysis under this provision follows one or both of two
distinct lines of inquiry: the “control or support test” and
the “curriculum” test. The former test is more commonly
applied, with varied results.** The Ninth Circuit utilized the
curriculum test in EEOC v. Kamehameha Schools/Bishop Estate,
but interpreted “curriculum” narrowly in light of its context
in 2000e-2(e)(2), ruled its ordinary meaning to be “limited
to coursework and required school activities,” and held that
nothing in the school’s curriculum justified the school’s
assertion that its teachers had to be of the Protestant faith.”

These Title VII statutory exemptions derive from First
Amendment principles of religious exercise and church-state
separation® that proponents argue protect the autonomy
of churches and faith-based organizations by permitting
them to maintain their religious mission and character by
selecting employees who agree and act in accordance with
the organizations’ respective religious views. The Supreme
Court unanimously approved the broad—institution-wide or
categorical—exemption provided in 42 U.S.C. § 2000e-1, in
part with the argument that

(]t is a significant burden on a religious organization to
require it, on pain of substantial liability, to predict which
of its activities a secular court will consider religious. The
line is hardly a bright one, and an organization might
understandably be concerned that a judge would not
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understand its religious tenets and sense of mission. Fear
of potential liability might affect the way an organization
carried out what it understood to be its religious
mission.?

The Court’s words demonstrate how important it
is that the Title VII religious exemption is categorical or
institution-wide, rather than being limited to purportedly
“religious” or “ministerial” posts within an organization.’
Assuming that the courts and regulators continue to interpret
the exemption broadly to include faith-based nonprofits—
parachurch organizations—as well as houses of worship and
denominational entitities—churches—then the current ENDA
religious exemption, based on the Title VII exemption, is a
strong one (although, as noted above, courts at times have
been uncertain about whether particular organizations should
be included among the religious entities referenced in the
Title VII exemption). Given how important the moral issues
implicated in sexual conduct are regarded to be by many
religious communities and their religious organizations, this
categorical ENDA exemption is an important confirmation of
religious freedom.

However, the authors believe that, to be effectual, the
current ENDA exemption needs to be supplemented.’” The
intent of the changes would not be to expand the religious
exemption but rather to ensure that it is carried out in the
practice of court and regulatory decisions. We note two areas
of concern.

The first might be called the “Bob Jones” issue: the
creation of a compelling governmental interest that is held to
overbalance religious freedom claims.?® With regard to ENDA
the concern is the possibility that a court, notwithstanding
ENDAs religious exemption, would regard the enactment of
ENDA to have created a compelling governmental interest
in suppressing certain forms of employment discrimination,
undermining ENDA’s supposed acknowledgement of the
freedom for religious organizations to engage in those
forms of employment decisionmaking.* The 1990 Supreme
Court decision, Employment Division v. Smith,” limited the
constitutional requirement to minimize burdens on religious
exercise, such that legislatures must now take exceptional care
in drafting statutes in order to preserve religious freedom in
the context of a generally applicable law such as ENDA. The
Religious Freedom Restoration Act of 1993 was enacted
to restore the pre-Smith “compelling interest” standard and
thereby again to more robustly protect religious freedom.
Yet, in the current environment of heightened activism, some
may say that by adopting ENDA Congress has implicitly
announced that the federal government has a “compelling
interest” 7ot to accommodate the employment practices of
religious organizations even though compliance with ENDA
would substantially burden their religious exercise.

This problem might be addressed by adding a statement
in the “purposes” section of ENDA that announces the
congressional intention not to inadvertently undermine
religious freedom in the course of enhancing employment
nondiscrimination protections.” Similarly, in the “construction”
section of ENDA a statement could be added saying that
ENDA shall not be construed to have created a compelling
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governmental interest in the context of claims arising from the
First Amendment or from the Religious Freedom Restoration
Act.®

The second area of concern about how practically
efficacious the religious exemption might be in our current
era of activism might be labeled the “Boy Scouts” problem: the
courts hold that some action is constitutionally protected but
governmental entities retaliate against organizations that engage
in that action by withdrawing from them various benefits.* The
likelihood of such retaliation is not limited to the Boy Scouts,
of course, and legislatures have acted in advance to forestall
retaliation when dealing with volatile issues. The retaliation by
public officials against the Boy Scouts following the Supreme
Court decision upholding the organization’s policy on openly
homosexual Scoutmasters led Congress to adopt the Boy
Scouts of America Equal Access Act (2002).® Congressional
efforts to protect medical personnel and institutions that object
to performing or aiding in abortions has gone beyond legal
prohibitions to include provisions to protect objecting persons
and institutions from being penalized by government action.
The 1996 Danforth Amendment forbids governmental entities
from denying “federal financial assistance, certifications, or
licenses” to doctors, students, and training programs because
of their refusal to support abortions. Similarly, the Weldon
Amendment, added to appropriations bills since 2004,
withholds appropriated funds from any federal, state, or
local governmental entity that discriminates against a health
institution or professional because of the institution’s or person’s
lack of support for abortion.” The same-sex marriage law
adopted in New Hampshire not only provides that religious
organizations cannot be compelled to provide services, facilities,
and the like to aid in the solemnization or promotion of same-
sex marriages but specifically provides that a refusal to provide
such services, facilities, etc., “shall not create any civil claim
or cause of action or result in any state action to penalize or
withhold benefit from such religious organization, association,
or society . . . .”* The Canadian same-sex marriage act (Bill C-
38) includes language amending the Income Tax Act to ensure
that religious charities do not lose their registration consequent
to exercising their freedom not to support marriages that conflict
with their fundamental convictions.”

By enacting such provisions, legislatures have acknowledged
the importance of providing statutory protection to exempted
religious organizations against likely retaliatory action. New
ENDA language could provide that religious organizations are
not to be subject to retaliation by governmental entities, such
as the loss of licenses, permits, grants, tax-exempt status, etc.,
on the grounds that the religious organization is entitled to the
religious exemption or because it has utilized the exemption and
engaged in otherwise prohibited employment decisions.”

The goal of such changes would not be to expand
the religious freedom protections afforded by the religious
exemption in ENDA but rather to ensure that those protections
are made effective in governmental practice and court decisions.
The authors of, and advocates for, ENDA have often stated that
it is their intention to suppress employment discrimination
against persons who regard themselves as homosexuals or
transgendered, but that it is not their intention to suppress
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the freedom of religious organizations to follow their religious
convictions about these matters in their employment decisions.
For that balance of anti-discrimination action with protection
for religious freedom to be implemented in practice, the formal
words of the religious exemption need to be supplemented by
provisions restricting governmental action that undermines
the exemption.
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