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The Use of Drones and Targeted Killing in Counterterrorism

Shortly after September 11, 2001, President George W. Bush, as Commander in Chief,
authorized unmanned aerial vehicles (UAVS), or drones, to target and kill enemy leaders
pursuant to Congress’ Authorization for Use of Military Force (AUMF) against al Qaeda.® The
President designated “Afghanistan and the airspace above” a combat zone,? but the United States
also launched drone strikes against al Qaeda targets in other countries. The drone program
received widespread attention in November 2002, when the C.I.A. launched a Predator drone
strike in Yemen, Killing the mastermind of the October 2000 attack on the U.S.S. Cole and six
other men. Following the Yemen attack, the United Nations Special Rapporteur on
Extrajudicial, Summary or Arbitrary Executions asserted that the attack was “a clear case of
extrajudicial killing.”® In response, the U.S. defended the drone strike as permissible under
international law of armed conflict, broadly asserting that al Qaeda terrorists who continue to
plot attacks may, in appropriate circumstances, be lawful subjects of armed attack without regard
to their location.*

Since taking office, President Obama has expanded the previous administration’s use of drones
to target al Qaeda and Taliban leaders. Central Intelligence Agency Director Leon Panetta has
called the Predator program “the only game in town” in terms of disrupting the al Qaeda
leadership.> Many have urged the Obama administration to articulate legal justification for the
continued use of drones to target and kill terrorists. The administration addressed such concerns
on March 25, 2010, when State Department Legal Adviser Harold Koh made a speech to the
American Society of International Law (ASIL).°

In his speech, Mr. Koh defended targeted drone killings: “[I]t is the considered view of this
Administration . . . that U.S. targeting practices, including lethal operations conducted with the
use of unmanned aerial vehicles, comply with all applicable law, including the laws of war.”’
Mr. Koh cites both domestic law, under the AUMF,® and international law as proof that the U.S.
is engaged in armed conflict with al Qaeda, the Taliban, and “associated forces.”® Targeted
killings, a vital tool in this war, are justified because they are performed in accordance with the
laws of war. The U.S., according to Mr. Koh, conducts targeted strikes consistent with the
principles of “distinction” and “proportionality” to ensure that the targets are legitimate and
collateral damage minimized.*

Mr. Koh lists four reasons why targeted drone killings are legal. First, enemy leaders are
legitimate targets because they are belligerent members of an enemy group in a war with the
U.S.* Second, drones are appropriate instruments for such missions, so long as their use
conforms to the laws of war.'® Third, enemy targets selected through “robust” procedures
require no legal process and are not “unlawful extrajudicial” killings.*® Finally, Mr. Koh argues
that using drones to target “high level belligerent leaders” does not violate domestic law banning
assassinations.*

The administration’s arguments raise four important questions about the administration’s
targeted killings policy. Who may be targeted? Where may the targeting take place? Does the
use of UAVs for targeted killings comport with International Humanitarian Law (IHL)? And
finally, are targeted killings illegal assassinations under U.S. domestic law?



Regarding the question of who may be targeted, IHL divides people into two groups: combatants
and civilians.® In order to qualify as a combatant, an individual must belong to a group that has
an internal disciplinary system which, inter alia, shall enforce compliance with the rules of
international law applicable in armed conflict.*® Those that are not combatants are civilians, and
these civilians may only be targeted when they are “directly participating in hostilities.”*” In his
speech, Mr. Koh argued that “individuals who are part of such an armed group [as al Qaeda] are
belligerents and, therefore, lawful targets under international law.”*® Critics of the policy, on the
other hand, argue that international law must be interpreted more narrowly to exclude the
targeted killing of non-combatants when they do not present an immediate threat to others.*®

Similarly, critics argue that the U.S. may not attack militants “[o]utside of a battle zone or zone
of armed conflict” unless “it is clearly necessary to save lives immediately.”® Because many
U.S. strikes in Yemen and Pakistan arguably occur outside of this context, these critics condemn
the use of drone strikes in these countries. However, supporters of the policy deny that “armed
conflict” can be defined by international boundaries and instead argue that the state must decide
the scope of the conflict based on the realities on the ground.

Some commentators and international figures remain skeptical about whether UAVs conform to
the laws of war, but their reservations are generally related more to the accountability and review
of targeting decisions than to the use of UAVs specifically.? Mr. Koh argued in his speech to
the ASIL that drone attacks are the best method for missions to Kill al Qaeda leaders, due to their
precision and the relatively minimal collateral damage caused,? and the Bush Administration
decided to use the drones rather than C.1.A. hit teams to take out such leaders largely because of
the lower risk that drones posed to U.S. personnel.?®

Finally, as to whether U.S. domestic law prohibits targeted killings because they are
assassinations, the U.S. has repeatedly affirmed a ban on assassinations, beginning with an
executive order signed by President Gerald Ford.** Subsequent executive branch interpretations
of this ban have generally defined “assassination” as the killing of public officials® or killing
with a political purpose.?® Supporters of targeted killings argue that these killings, which are
carried out as part of a wartime strategy, therefore are not assassinations, since they are not
committed against public officials and are not political killings. Mr. Koh, in his speech, statedp
that the killings are not “assassinations” because it is lawful to use weapons systems in this
manner “when acting in self-defense or during an armed conflict.” There also seems to be
widespread agreement among those who consider UAV attacks on terrorist leaders
“assassinations” that such attacks are not prohibited by domestic law because the ban on
assassinations is only codified in an executive order, which can be altered by the President at any
time, and because the executive orders issued by President Ford and later Presidents leave the
term “assassination” undefined and open to the President’s interpretation.?’
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