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FEDERALISM & SEPARATION OF POWERS

U.S. SUPREME COURT JURISPRUDENCE ON IMPLIED PRIVATE RIGHTS OF ACTION:

THE PENDULUM SWINGS BACK

BY BRIAN J. LESKE*

Congress often does not explicitly provide for a pri-
vate right of action when it enacts federal legislation.1  Whether
a private right of action can be implied from a federal regulatory
scheme is thus a question of tremendous practical significance.2

Although the U.S. Supreme Court initially approached the “im-
plication question” liberally, judicial creation of private enforce-
ment rights eventually raised separation-of-powers concerns.
These concerns, in turn, gave rise to the development of an
analysis based largely on congressional intent. In his concur-
ring opinion in Cannon v. University of Chicago,3  then-Associate
Justice William H. Rehnquist recognized the importance of con-
gressional clarity in creating private rights of action and warned
that “this Court in the future should be extremely reluctant to imply
a cause of action absent such specificity on the part of the Legisla-
tive Branch.”4  Almost twenty-five years later, it has become readily
apparent that the Rehnquist Court has followed this path. Several
opinions handed down during the October 2000 and 2001 Terms
show that a majority of the Court is now hostile to implied private
rights of action and is unlikely to extend them further.

This article first examines the development of implied
private rights of action and the threat of independent judicial
lawmaking. It observes that the Supreme Court’s current ap-
proach to the implication question responds to heightened sepa-
ration-of-powers concerns. Next, the article discusses a num-
ber of recent Supreme Court opinions that similarly have con-
strued private rights of action and ancillary issues very nar-
rowly.5  These cases show that the Rehnquist Court is gener-
ally unwilling to risk disrupting the statutory enforcement scheme
or to substitute its own judgment for that of Congress. The
outcome in these cases also is consistent with recent sov-
ereign immunity and federalism jurisprudence, which reflects a
general inclination against private individual litigation and a
preference for federal agencies to enforce federal statutory rights.
Last, this article briefly considers whether the current trend in
resolving the implication question impacts a related legal theory,
namely, the use of mandamus to enforce statutory duties where
the underlying statute does not provide for a cause of action.
This particular theory is being employed in the litigation against
Vice President Richard B. Cheney and other federal officials to
obtain information related to the development of the Bush
Administration’s national energy policy.

A Brief History of Implied Private Rights of Action
The Supreme Court’s approach to the implication of

private rights of action has evolved steadily over the past two
centuries. In short, the Supreme Court is now much less willing
to imply a cause of action from a federal statute than ever be-
fore. It also is well aware of the separation-of-powers concerns
inherent in judicial implication of federal enforcement rights.

But this was not always so. At common law, plaintiffs
were entitled to a remedy for every legal wrong. Relying upon
the general common law powers recognized in Swift v. Tyson,6

federal courts implied private rights of action for violations of
federal statutes.7  Federal courts also used their equity powers
to fashion relief for plaintiffs alleging irreparable injury due to
violations of federal laws.8  These early approaches focused
almost exclusively on whether the plaintiff had an adequate
remedy for an injury, and not on whether the legislature had
intended to create a cause of action.9

The question of whether a court could imply a right of
action from a federal statute arose infrequently in the nine-
teenth century. Congress did not grant federal courts jurisdic-
tion to hear federal claims until 1875,10  and it was not until the
New Deal Era that this country witnessed an explosion of fed-
eral legislation.11  Because many of these latter statutes did not
provide explicitly for a cause of action, the implication question
then began to arise with much more frequency and quickly
gained in importance.

At the same time, the Supreme Court began to rein in
the general notion that judicially enforceable rights exist even
though there is no state or federal law that authorizes them. In
Erie v. Tompkins, the Supreme Court held that “[t]here is no
federal general common law,”12  thereby overruling Swift v. Tyson,
which had given federal courts general lawmaking authority
that was wholly independent of state law. The Erie Court ruled
that in the absence of an applicable constitutional provision or
federal statute, “the law to be applied in any case is the law of
the State.”13  Consequently, federal courts were no longer free
to fashion and apply “substantive rules of common law appli-
cable in a State.”14  Under Erie (and the Rules of Decision Act,
upon which Erie is based),15  federal courts instead had to rely
upon a federal source for the authority to create any substan-
tive federal law, including federal rights.16

In Guaranty Trust v. York, the Supreme Court extended
the Erie doctrine to equitable actions.17  In that case, the Court
held that federal courts sitting in diversity must apply state
statutes of limitations to equitable claims and could not use
federal equity powers “to deny substantive rights created by
State law or to create substantive rights denied by State law.”18

Although Guaranty Trust recognized that equity authorized
federal courts to provide a remedy for a substantive right cre-
ated by a State,19  it adopted the post-Erie view that federal
courts were not free to create a substantive right where no
state or federal law would have done so.

Even in the wake of these decisions, the Supreme
Court continued its generous approach toward the implication
of private rights of action.20  This trend continued until the
Supreme Court decided Cort v. Ash.21  At issue in Cort was
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whether a private right of action for damages could be implied
under 18 U.S.C. § 610, which was a criminal statute prohibiting
certain corporate expenditures. The Court concluded that no
private right of action existed, and announced a new four-fac-
tor test for courts to analyze the implication question: (1) whether
the plaintiff belonged to the class of persons the statute was
designed to protect; (2) whether Congress intended to create
or deny a private remedy; (3) whether that private remedy was
consistent with the statutory scheme and/or purpose; and (4)
whether the right and remedy traditionally were relegated to
state law.22

Although the Cort factors included consideration of
legislative intent, federal courts remained free to imply a cause
of action without regard to whether Congress intended to grant
one. This open-ended approach was strongly criticized, par-
ticularly on separation-of-powers grounds.23  In his dissent in
Cannon, for example, Justice Powell argued that because fed-
eral power is limited—that is, each branch of government can
exercise only the power that is specifically and affirmatively
granted to it—judicial recognition of causes of action risked
distorting the constitutional process.24

To be sure, Article I of the U.S. Constitution provides
in pertinent part that “All legislative Powers herein granted
shall be vested in a Congress of the United States.”25  As the
Legislative Branch, Congress is responsible for “making” law,
which includes determining when private parties are to be given
causes of action under legislation it enacts. Article III of the
U.S. Constitution, on the other hand, provides that “The judi-
cial Power of the United States, shall be vested in one supreme
Court, and in such inferior Courts as the Congress may from
time to time ordain and establish.”26  This provision can be
understood as both a grant and limitation on the authority of
the federal courts, because Congress alone is responsible for
determining the federal courts’ jurisdiction. In exercising the
judicial power, federal courts must evaluate federal statutes in
light of a Constitution that provides for this separation of powers.

Under these principles, law “made” by the judiciary—
here, judicial creation of private enforcement rights without
regard to legislative intent—arguably lacks constitutional le-
gitimacy because it does not follow constitutionally prescribed
lawmaking procedures.27  Likewise, by implying a cause of ac-
tion where none is expressed in the text of a federal statute or
otherwise clearly intended by the legislature, there is a legiti-
mate concern that a federal court impermissibly expands the
scope of its own jurisdiction by “creating” a federal question
where one ordinarily does not exist.28

Beginning with Cannon, the Supreme Court began to
abandon the Cort factors in favor of a much narrower ap-
proach.29  This new approach limited the role of federal courts
to determining whether Congress intended to create a private
cause of action.30  The judicial task, the Court emphasized in
these post-Cannon cases, is to determine not only whether the
federal statute demonstrates an intent to create a private right,
but also whether the statute demonstrates an intent to create a
private remedy.31

In these cases, the Supreme Court treated the implica-
tion question as one of statutory construction, which allowed

it to avoid difficult questions regarding its constitutional au-
thority to imply causes of action.32  Indeed, when a federal court
concludes that Congress intended to create a private cause of
action, it can be said to be performing the traditional judicial
task of interpreting and applying the statute, rather than im-
proper lawmaking.33

Since Cannon, the primacy of congressional intent
has prevailed, and the Supreme Court consistently has con-
cluded that no private right of action exists unless the statutory
text grants such a right, either explicitly or through evidence of
clear congressional intent.34

Recent Supreme Court Jurisprudence: The Pendulum
Continues To Swing

During the October 2000 and 2001 Terms, the Supreme
Court decided several more cases that construed private rights
of action or ancillary issues very narrowly. These opinions
confirm not only a clear reluctance on the part of the Rehnquist
Court to imply a private right of action from a federal regulatory
scheme, but also that a majority of the Court is against extend-
ing implied private rights of action any further. In addition,
these cases demonstrate that both separation-of-powers and
federalism concerns guide the Court in approaching the impli-
cation question.

First, Alexander v. Sandoval35  presented the ques-
tion whether private individuals could sue to enforce disparate-
impact regulations promulgated under § 602 of Title VI of the
Civil Rights Act of 1964, which prohibits racial discrimination in
federally funded programs and activities. In determining
whether a private cause of action against the State could be
implied from that section, the Supreme Court expressly rejected
the invitation “‘to provide such remedies as are necessary to
make effective the congressional purpose.’”36  The Court wholly
refused to venture beyond Congress’s statutory intent, ob-
serving that “[w]ithout it, a cause of action does not exist and
courts may not create one, no matter how desirable that might
be as a policy matter, or how compatible with the statute.”37

After analyzing the text, structure, and remedial
scheme of Title VI and its amendments, the Sandoval Court
found no “‘rights-creating’” language, and concluded that no-
where “does Title VI display an intent to create a freestanding
private right of action to enforce regulations promulgated un-
der § 602.”38  This conclusion is significant because the Court
previously assumed that a private right of action existed to
enforce § 601 of Title VI, which banned intentional discrimina-
tion.39  In Sandoval, however, the Court clearly stated that it is
no longer in favor of implying private rights of action in the
statutory context.

Next, in Barnes v. Gorman40  the Supreme Court lim-
ited the types of remedies available in private suits brought
under Title VI and many other federal statutes. In that case, a
jury had awarded both compensatory and punitive damages to
a plaintiff who had sued certain state governmental entities
under § 202 of the Americans with Disabilities Act of 1990
(“ADA”), which prohibits discrimination against the disabled
by public entities, and § 504 of the Rehabilitation Act of 1973,
which prohibits discrimination against the disabled by recipi-
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ents of federal funding, including private organizations. Al-
though a right of action existed, the scope of “appropriate re-
lief” for violations of those statutes remained unclear under
existing precedent.41

To determine the types of damages available, the Su-
preme Court noted that legislation that places conditions on
the grant of federal funds (such as Title VI) invokes Congress’s
power under the Spending Clause.42  The Court also noted that
this relationship between the federal and state governments
has been characterized as contractual in nature.43  Observing
that punitive damages are not available for breach of contract,
the Court concluded that punitive damages could not be
awarded in suits enforcing Spending Clause legislation.44

Because many statutes—including the ones at issue
in Barnes—adopt the remedies, procedures and rights in Title
VI, punitive damages will not be available under a large number
of federal statutes. Moreover, Congress seldom explicitly au-
thorizes the recovery of punitive damages in legislation it en-
acts, and, in light of Barnes, it is unlikely that the Supreme
Court will imply a punitive damages provision in the future.

In addition to implied private rights of action, certain
federal rights can be redressed through an action under 42
U.S.C. § 1983, which provides redress for violations of federal
statutes under color of state law.45  In Gonzaga University v.
Doe46  also decided during the October 2001 Term, a student
brought a § 1983 action for damages against a private univer-
sity to enforce provisions of the Family Educational Rights and
Privacy Act, 20 U.S.C. § 1232g, which prohibits federal funding
of education institutions that have a policy of releasing stu-
dent records to unauthorized persons.47  The Supreme Court
foreclosed the suit, holding that there is no private right of action
under § 1983 to enforce the relevant provisions of the statute.

Of particular importance, the Supreme Court in
Gonzaga rejected the suggestion that its implied right of action
cases are distinct from its § 1983 cases. It stated that although
the question whether a statutory violation may be enforced
through § 1983 is a different inquiry than whether a private
right of action can be implied from a particular statute, “the
inquiries overlap in one meaningful respect—in either case [a
court] must first determine whether Congress intended to cre-
ate a federal right.”48  Clarifying the test set forth in Blessing v.
Freestone,49  the Supreme Court declared that “if Congress
wishes to create new rights enforceable under § 1983, it must
do so in clear and unambiguous terms—no less and no more
than what is required for Congress to create new rights en-
forceable under an implied private right of action.”50

Gonzaga thus places plaintiffs seeking to enforce fed-
eral statutory rights under § 1983 on the same initial footing as
plaintiffs proceeding under an implied private right of action
theory.51  It also confirms that where a remedial statute does not
explicitly confer any enforceable rights,52  individualized rights
must unambiguously be found elsewhere to permit a cause of
action. The practical effect is to replace the presumption found
in the early § 1983 cases—specifically, that plaintiffs seeking to
vindicate federal rights may proceed so long Congress has not
foreclosed a § 1983 action—with the presumption now found
in the implication cases. As discussed above, this presumption

is against finding a right of action unless Congress has clearly
demonstrated its intent to grant one.

Several considerations could explain the Court’s more
narrow approach to § 1983 cases and the implication question
in general.53  The Court may be concerned that the implied en-
forcement of a federal statute may be different than what Con-
gress had intended, or that substantive and remedial provi-
sions in the statute were a legislative compromise, which might
be upset by judicial implication.54  The Court also may have
recognized that although numerous federal statutory provi-
sions cannot be enforced in court under its new approach, they
nonetheless could be enforced by the appropriate administra-
tive agency. This may be what Congress intended in the first
place, because specialized agencies are subject to outside po-
litical pressures and may be in the best position to pursue
enforcement efforts. In fact, administrative law recognizes that
the executive branch, rather than the judiciary, is responsible
for enforcing federal policies embodied in federal legislation.

It also is worth noting here that the outcome in this
line of cases is consistent with the Supreme Court’s recent
immunity and federalism jurisprudence, which reflects a gen-
eral inclination against private individual litigation and a prefer-
ence for federal agencies to enforce certain statutory rights. For
example, in Alden v. Maine,55  the Court dismissed an action
under the Fair Labor Standards Act of 1938 on the grounds that
States were immune from suits in their own state courts. In the
Court’s view, federal authorization of private suits against
nonconsenting States raised serious federalism concerns. The
Court believed that it also might threaten a State’s financial
integrity, which would not be present if decision-making was
vested in a national power. Likewise, in dismissing a student’s
§ 1983 action for unauthorized disclosure of educational records,
the Court in Gonzaga refused to subject state and local school
officials to private suits for money damages for failing to com-
ply with federal funding conditions. The Gonzaga Court ob-
served that “Congress expressly authorized the Secretary of
Education to ‘deal with violations’ of the Act,” and, thus, the
Department of Education presumably could protect those stu-
dents’ rights.56  And in Equal Employment Opportunity
Comm’n v. Waffle House, Inc.,57  the Court allowed the EEOC to
pursue victim-specific judicial relief in an enforcement action
under Title I of the ADA, despite an agreement between the
employer and employee to arbitrate any dispute or claim. The
Court appeared content to defer to the agency’s decision re-
garding enforcement of various provisions of the statute, even
though the law generally prefers arbitration over litigation.

Finally, in cases involving alleged violations of con-
stitutional rights, the Supreme Court has approached the impli-
cation question very differently. Traditionally, the Court has
been much more willing to recognize implied rights of action in
constitutional cases than in statutory cases.58  The chief basis
cited for this distinction is that constitutional provisions rarely in-
clude an express cause of action, whereas Congress has the oppor-
tunity to include a private cause of action in legislation it enacts.

In Correctional Services Corp. v. Malesko,59  how-
ever, the Supreme Court continued with its narrow approach to
the implication question, applying it to a constitutional case. In
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Malesko, the Court declined to extend the holding of Bivens to
imply a cause of action against a private company that was a
government contractor.60  It concluded that the rationale of
Bivens—which was to deter federal officers from committing
constitutional violations—does not extend to corporations. The
Court further observed that its prior cases meant that “[s]o
long as the plaintiff had an avenue for some redress, bedrock
principles of separation of powers foreclosed judicial imposi-
tion of a new substantive liability.”61  Here, the respondent, a
federal inmate imprisoned in a private facility, was not “a plain-
tiff in search of a remedy,” but rather had many alternative
remedies, including parallel tort remedies unavailable to inmates
in government facilities.62  The Court thus found no basis to
create a new constitutional tort.

Concurring in the judgment, Justice Scalia, joined by
Justice Thomas, declared unequivocally that the rationale of
Bivens should not be extended any further: “Bivens is a relic of
the heady days in which this Court assumed common-law pow-
ers to create causes of action—decreeing them to be ‘implied’
by the mere existence of a statutory or constitutional prohibi-
tion.”63  The concurrence noted that Sandoval “abandoned
that power to invent ‘implications’ in the statutory field,” and
that “[t]here is even greater reason to abandon it in the consti-
tutional field, since an ‘implication’ imagined in the Constitu-
tion can presumably not even be repudiated by Congress.”64

Although the Rehnquist Court may not have aban-
doned implying private rights of action altogether, the pendu-
lum clearly is swinging in that direction. The Court’s narrow
approach to the implication question applies in both constitu-
tional and statutory cases, and generally reflects an unwilling-
ness to risk distorting either the constitutional process or the
statutory scheme. The result of this approach has been to re-
verse the presumption found in the first implication cases and
to place the burden on plaintiffs to show that Congress clearly
intended to grant a private right of action in the statute. And,
assuming the ideological composition of the Court remains more
or less the same, this trend likely will continue, and may impact
the analysis of related legal theories.

The Use of Mandamus to Create A Private Right of Action: A
New Look at the Question

Whether courts may use the mandamus jurisdictional
statute65  to provide a plaintiff with a right of action where the
underlying substantive statute itself does not explicitly pro-
vide for one is an unresolved and complex question. Although
a comprehensive analysis of this question (and the vitality of
“nonstatutory” judicial review, discussed infra) is well beyond
the scope of this article, this section will briefly consider how
the Court’s narrow approach toward the implication of private
rights of action may impact certain claims in the litigation against
Vice President Richard B. Cheney to obtain information related
to the development of the Bush Administration’s national en-
ergy policy.66  This section first discusses the background of
the Cheney litigation and the mandamus statute.67  It next ob-
serves that current Supreme Court jurisprudence on implied
rights of action casts doubt on the whether courts may use
mandamus68  essentially to create a cause of action where the

underlying statute does not provide for one.
In January 2001, President George W. Bush created

the National Energy Policy Development Group (“NEPDG”) to
gather information, deliberate, and provide him with recommen-
dations for a national energy policy. The NEPDG consists of
more than a dozen senior advisers, including the Vice President
of the United States. In May 2001, the NEPDG issued a report
that recommended a set of energy policies to be implemented
through administrative action and proposed legislation.

Shortly thereafter, Judicial Watch, Inc., a self-described
non-profit public interest law firm, filed suit in the U.S. District
Court for the District of Columbia, alleging violations of the
Federal Advisory Committee Act (“FACA”) and the Freedom
of Information Act (“FOIA”). In January 2002, the Sierra Club, a
non-profit environmental organization, filed suit in U.S. District
Court for the Northern District of California, asserting similar
claims under FACA, the Administrative Procedures Act
(“APA”), and the mandamus statute, 28 U.S.C. § 1361. The plain-
tiffs in these actions claimed that the NEPDG, Vice President Cheney,
several Cabinet members, and certain private parties had unlawfully
refused to provide copies of minutes and other documents related
to NEPDG’s deliberations and recommendations.

The suits eventually were consolidated before Judge
Emmet G. Sullivan of the U.S. District Court for the District of
Columbia. The federal defendants promptly moved for sum-
mary judgment, arguing (for purposes relevant here) that nei-
ther FACA nor the mandamus statute provides plaintiffs with a
cause of action. The district court dismissed the FACA claims,
concluding that, under Sandoval, “this Court has no choice
but to hold that FACA provides no private right of action.”69

However, the district court declined to dismiss the
claims brought under the mandamus statute, relying on Cham-
ber of Commerce v. Reich70  and principles of so-called “non-
statutory” judicial review.71  It ruled that “the mandamus stat-
ute may provide an avenue to remedy violations of statutory
duties even when the statute that creates the duty does not
contain a private right of action.”72  The district court concluded
that FACA creates non-discretionary duties on the part of at
least one of the federal defendants, and, therefore, that the
plaintiffs properly stated a claim upon which relief could be
granted.73

The district court’s reliance on the mandamus statute
is problematic for several reasons. Recent Supreme Court ju-
risprudence casts doubt over the propriety of “nonstatutory”
judicial review under these particular circumstances and the
use of mandamus to enforce FACA. The Supreme Court in
Sandoval made clear that statutory intent to create a private
right of action is controlling and courts simply are not free to
imply one.74  FACA does not explicitly confer a private right of
action on plaintiffs, and therefore mandamus cannot be read to
authorize judicial review of determinations made under that
statute. Indeed, the Sandoval Court expressed grave concerns
over the constitutionality of judicial implication of private en-
forcement rights.75

Recognizing these limitations, the district court con-
cluded that no separation-of-powers concerns were presented
because “Congress itself created the mandamus statute.”76  But
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reliance on the mandamus statute as the sole basis for a cause
of action is misplaced because the statute is jurisdictional in
nature. In fact, Congress enacted the Mandamus and Venue
Act of 196277  to broaden the venue in which mandamus ac-
tions against federal officers may be brought.78  Specifically,
section 1361 extended the power to issue mandamus to all fed-
eral district courts, which formerly was exercised only by the
district court in Washington, D.C.

In enacting the mandamus statute, Congress did not
intend to create any new substantive rights or a cause of ac-
tion. Rather, section 1361 authorizes federal district courts to
hear and award relief in statutory cases that are supported by
independently-created substantive causes of action.79  In this
respect, the mandamus statute is much like section 1983, which
is remedial in nature and confers no enforceable rights.80  Addi-
tionally, the Supreme Court made clear in Gonzaga that a fed-
eral statute must unambiguously provide for a right of action to
be enforceable under section 1983.81  Because FACA does not
explicitly confer a private right of action, it follows that it cannot
be enforced through the mandamus statute.

Although the Gonzaga Court acknowledged that sepa-
ration-of-powers concerns are more pronounced in the implied
rights of action context than in the statutory context, it was not
persuaded by this distinction. The Court explained: “But we fail
to see how relations between the branches are served by hav-
ing courts apply a multi-factor balancing test to pick and choose
which federal requirements may be enforced by § 1983 and
which may not.”82  This reasoning applies with equal force to
the mandamus statute.

In light of the Supreme Court’s narrow approach to
the implication question, it is not clear that courts may use
mandamus to create a cause of action where one does not exist
in the substantive statute at issue. Under recent Supreme Court
jurisprudence, reliance upon the mandamus statute to enforce
those particular federal statutes may raise separation-of-power
concerns, and it risks disrupting not only the enforcement scheme
Congress has created, but the constitutional process as well.
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Chair of the Constitutional Structure Subcommittee. The views
expressed in this article are solely those of the author.
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