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S
tate courts’ judicial selection methods 
are currently being challenged in 
several states throughout the country.  

Whether initiated by state legislatures or 
through litigation, these proposals, ranging 
from merely changing the composure of a 
state’s judicial nominating commission to 
completely altering the method of judicial 
selection, are receiving signifi cant attention 
from the legal community in their respective 
states and nationally.  Th e following are 
reports from some of the states considering 
judicial selection reform.

Missouri Looks to Reform 
The Missouri Plan
by Jonathan Bunch

Missouri’s judicial selection process—
known as the “Missouri Court 

Plan”—has been the subject of intense debate 
in the state since Supreme Court Judge 
Ronnie White announced his retirement.1 
Nationally, White is probably best known 
as the Clinton judicial nominee who failed 
to win confi rmation after Senator John 
Ashcroft made the case that White would 
be soft on crime. Ever since, conservatives 
in Missouri have hoped for the opportunity 

Gay marriage litigation continues throughout the several states. Recently a trial 
court in Iowa struck down Iowa’s limitation of marriage to opposite-gender 

couples, whereas the Maryland Court of Appeals upheld Maryland’s similar limitation. 
Th is article, the fourth in a series, will briefl y analyze these cases.

I. Iowa

In Varnum v. Brien, the Iowa District Court for Polk County ruled on summary 
judgment that Iowa Code § 595.2(1) violated the plaintiff s’ due process and equal 

to replace him with a judge possessing 
an “originalist” approach to the state 
constitution. 

When White announced his 
retirement earlier this year, that is 
exactly what conservatives expected. 
And those expectations were validated 
when Missouri Governor Matt Blunt 
immediately “committed to appointing 
a Missouri Supreme Court judge who 
will faithfully interpret our constitution 
and will not legislate from the bench.”2

But conservatives cried foul when 
those administering the Missouri 
Court Plan—“the Appellate Judicial 
Commission”—gave Blunt the option 
of picking White’s replacement from 
a panel of three judges whose records 
looked more like White’s than any 
originalist’s. Even more disappointing 
to conservatives was the perception 
that the Appellate Judicial Commission 
had attempted to force Blunt’s hand by 
sending him three options, of whom the 
most palatable was also most like White 
in one critical way: she had been fi ercely 
criticized for her record in criminal 
cases.3 

Gay Marriage Update: Iowa & Maryland



2

... continued page 10

C A S E    I N

FOCUS

F R O M  T H E

EDITOR

I
n an eff ort to increase dialogue about state court 
   jurisprudence, the Federalist Society presents State 
Court Docket Watch. Th is newsletter is one component 

of the State Courts Project, presenting original research 
on state court jurisprudence and illustrating new trends 
and ground-breaking decisions in the state courts. Th ese 
articles are meant to focus debate on the role of state 
courts in developing the common law, interpreting state 
constitutions and statutes, and scrutinizing legislative and 

executive action. We hope this resource will increase the 
legal community’s interest in tracking state jurisprudential 
trends. 
 Additionally, readers are strongly encouraged to write 
us about noteworthy cases in their states which ought to 
be covered in future issues. Please send news and responses 
to past issues to Debbie O’Malley, at domalley@fed-soc.
org.

Missouri Supreme Court Unanimously Upholds Statute In Part
Creating Civil Liability for Abortion Providers 

I
n 2005, the Missouri legislature enacted a statutory 
provision that created civil liability for any person 
that intentionally caused, aided, or assisted a minor 

child to obtain an abortion without the consent required 
by Missouri law.1 Th e civil cause of action created by the 
statute is available to both the minor child and to any 
person required to give his/her consent under Missouri 
law.2 Generally, in the absence of consent by court order, 
an attending physician is required to secure the informed 
consent of the minor child and one parent or guardian 
prior to performing an abortion in Missouri.3

Th e potential civil liability of those violating this 
statute as written is substantial. Th e damages available to 
an aggrieved party are defi ned to include “compensation 
for emotional injury without the need for personal 
presence at the act or event.”4 Additionally, the statute 
expressly permits an award of “attorney’s fees, litigation 
costs, and punitive damages.”5 Furthermore, the civil 
liability created by the statute as written is far-reaching in 
that it expressly denies any defense based on compliance 
with the laws and consent required by a diff erent state 
or place where an abortion is performed or induced.6 As 
a result, the civil liability created by Section 188.250 as 
written extends not only to abortion providers located 
inside the state of Missouri but also to persons providing 
abortions to Missouri minors outside the state that fail 
to comply with Missouri law.

Planned Parenthood of Kansas (hereinafter “Planned 
Parenthood”) challenged the constitutionality of the 

statute based primarily on the First Amendment, the 
Commerce Clause, the assertion that the statute imposed 
on undue burden on a minor’s ability to obtain an 
abortion, and the assertion that the statute infringed upon 
a minor’s right to travel. Jackson County Circuit Judge 
Charles Atwell narrowly construed the statute by holding 
that it did not apply to speech or expressive conduct, and 
otherwise upheld the statute in all other respects.7  

Appeal was taken directly to the Missouri Supreme 
Court.8 After determining that Planned Parenthood had 
standing to challenge the statute and that the case was 
ripe for review, the Missouri high court unanimously 
upheld the statute, after narrowly construing it not to 
apply to speech or expressive conduct or to wholly out-
of-state conduct.9 While the court upheld the statute, 
however, the narrow construction applied by the court 
limited the statute’s application and relieved out-of-state 
abortion providers from the civil liability they would have 
otherwise been subjected to by the statute, as written by 
the Missouri legislature.

FIRST AMENDMENT

Planned Parenthood argued that the phrase “aid 
or assist” impermissibly banned protected speech. Th e 
organization claimed that it engaged in protective speech 
when providing information and counseling to minors 
about pregnancy options, including abortion. While 

by Matthew J. Brooker



3

Michigan Supreme Court Upholds Voter Photo ID Law

O
n July 18, 2007, the Michigan Supreme 
Court upheld a provision of Michigan 
election law that requires voters to show 

photo identifi cation before voting. In the case In re 
Request for Advisory Opinion Regarding Constitutionality 
of 2005 PA 71, the court held in a 5-2 opinion that 
the photo identifi cation requirement is a reasonable, 
non-discriminatory restriction that has the legitimate 
goal of preserving the fairness of elections.1 

Th e case centered on Section 523 of the Michigan 
Election Law.2 In 1996, the Michigan Legislature 
amended the Election Law to include Section 523, 
which requires that a potential voter present photo 
identifi cation in the form of a driver’s license, state-
issued identifi cation card, or other commonly known 
picture identifi cation card before receiving a ballot at a 
polling location. Section 523 also requires the voter to 

complete an application listing his or her signature and 
address. If the voter does not have photo identifi cation, 
he need only sign an affi  davit affi  rming his valid voter 
status before being allowed to vote.3     

Shortly after Section 523 was passed by the 
legislature and signed into law by the governor, 
Michigan Attorney General Frank J. Kelley4 issued 
an opinion concluding that the photo identifi cation 
provision violated the Equal Protection Clause of 
the Fourteenth Amendment to the United States 
Constitution.5 Th e attorney general opined that the 
photo identifi cation requirement was “not necessary 
to further a compelling state interest” in the absence 
of signifi cant voter fraud, and that the requirement 
created “economic and logistical burdens” on people 
who did not have photo identifi cation.6 Th ereafter, 

Missouri and New Jersey Courts Reject 
“Market Share” Liability for Lead Paint Manufacturers

by Brian P. Brooks

T
hree recent state court decisions have rejected the 
theory of “market share” liability in nuisance cases 
brought against the lead paint industry, casting 

doubt on the future viability of such cases nationwide. In 
opinions handed down within three days of each other, 
the supreme courts of Missouri and New Jersey held that 
municipal governments cannot sue paint manufacturers 
for the cost of remediating lead paint in residential 
and commercial buildings or for the cost of providing 
medical monitoring or direct medical care to residents 
of buildings containing lead paint. Th ese decisions, and 
another decision from a trial court in California, have led 
the National Law Journal to speculate that “lead paint 
litigation is beginning to fade,” and signal that—for now, 
at least—traditional tort concepts of causation will protect 
businesses from being held liable for injuries they had no 
role in creating.1

In City of St. Louis v. Benjamin Moore & Co., the 
St. Louis municipal government sued a group of paint 
manufacturers for damages to fund the city’s program to 
assess, abate, and remediate lead paint.2 Recognizing that 
the manufacture and sale of lead paint was not prohibited 
by any law at the relevant time—the federal government 
did not ban lead paint until February 27, 1978—the city 
nonetheless argued that the distribution of lead paint prior 

to 1978 constituted a “public nuisance” at common law. 
Th e city was unable to prove that any specifi c defendant 
caused lead contamination in any specifi c building, but 
nonetheless argued that liability against the group of 
defendants was appropriate because each defendant “put 
lead paint into the stream of commerce.” In a 4-3 decision, 
the Missouri Supreme Court affi  rmed a trial court ruling 
that had dismissed the case for lack of causation.

Th e court began by observing that, “[i]n all tort 
cases, the plaintiff  must prove that each defendant’s 
conduct was an actual cause, also known as cause-in-
fact, of the plaintiff ’s injury.” Th e court noted the city 
government’s argument that the “substantial factor” test 
of the Restatement (Second) of Torts somewhat relaxes 
traditional concepts of causation, but pointed out that, 
even under the Restatement approach, a defendant’s 
conduct “cannot be a substantial factor unless it fi rst 
meets the test for actual causation.” Relying on precedents 
handed down during the DES pharmaceutical controversy 
of the early 1980s, the court held that tort liability cannot 
be imposed on a defendant based solely on a showing of 
the defendant’s market share with respect to an allegedly 
dangerous product. Instead, the court held that “where 

... continued page 30

... continued page 12
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Parental Law in the States: Maryland, Minnesota, Pennsylvania

T
his article reviews recent state court cases in the 
area of family law which concern rights of custody 
and visitation. Th ese decisions are of interest 

because they indicate the degree to which the defi nition 
and role of parents have been increasingly shaped by 
courts. Th e cases demonstrate how various states have 
chosen to intervene to apportion the rights of biological 
and adoptive parents in relation to the claims of other 
unrelated persons who have been closely involved in the 
lives of both the parents and their children.

With one exception, all of the opinions in this article 
involve custody and visitation relationships where one 
party has adopted a child, or children, and the other party 
has not, or where one party is a biological parent and the 
other party is not. When the relationships in question 
deteriorated and the parties separated, the non-parent 
sought custody rights, and, in the alternative, visitation 
rights, and the parent opposed those claims. Th e general 
legal concept of “de facto” parent status has been used by 
judges, lawyers, and academics who face the question of 
how non-traditional families should be treated. As noted 
above, all but one of the opinions reviewed here apply 
some variant of the de facto parent concept.

Th e de facto parent doctrine identifi es and names 
the legal status of a non-parent who is in the household 
of a parent and child and who takes on significant 
responsibilities for the child’s welfare. By virtue of close 
involvement with the child over a relatively long period, 
the third party establishes a relationship with the child 
or children analogous to that of a parent. While the test 
varies among states, generally, a de facto parent is someone 
who performs parental functions, with the legal parent’s  
consent, and has fostered a relationship with the child for 
a signifi cant period of time.1

Two Massachusetts cases, issued within days of each 
other, contain strong majority opinions and dissents 
concerning whether Massachusetts should adopt de facto 
parent status as part of its family law.2   Th e de facto parent 
questions presented by these cases include:

(a) How does the existence of de facto parents as a class 
with greater rights than other third parties (including 
some relatives) but fewer rights than legal or biological 
parents aff ect the fundamental constitutional rights 
of parents to make decisions concerning the care and 
support of their children?

(b) What consideration, if any, should be given to “co-
parenting agreements” or other expressions of intention 

made between persons when their relationship was 
viable in determining the visitation rights of a de facto 
parent when, at a later point, those rights are strongly 
contested by a legal parent?

(c) Under what circumstances can, or should, courts 
create and recognize de facto parent status and 
relationships using their equity powers, and where 
should courts defer to elected offi  cials to enact such 
laws?

(d) Does the creation of de facto parent status alter the 
normative assumptions about the best interests of the 
child upon which courts generally rely?

Aside from a cluster of de facto parent opinions, one 
Maryland opinion stands alone because it touches upon 
the legal defi nition of the term “mother” in the context of 
birth certifi cate information and it does so in the context 
of Maryland’s Equal Rights Amendment. At a minimum, 
the case of In re Roberto d. B. allows a legally suffi  cient 
birth certifi cate to be issued in Maryland which does not 
name the woman who gave birth to the infant because 
that woman is not the child’s “mother.”3  As a result of 
this holding, twins born through a normal delivery will 
not have any person listed as their mother. Th eir birth 
certifi cate will name only the male, who supplied sperm 
and arranged an in vitro fertilization, as their father.

Th e Maryland court reaches its result by holding that, 
because males named as fathers may challenge paternity 
and successfully defeat the claim, females must, under the 
law, have an equal right to deny maternity and prevail. To 
require a woman who gives birth to a child to be listed 
on the birth certifi cate as its “mother” is a violation of 
Maryland’s prohibition on discrimination based upon 
sex. While the purported eff ect of this opinion is merely 
to create an exception to current practice in maintaining 
vital statistics, its reach in family law is potentially far 
greater. Th is opinion will be further explored later in this 
article.4

In another case, the Minnesota Supreme Court 
considered the constitutionality of state custody and 
visitation statutes in a dispute between a woman who 
adopted two children from China and her former partner 
who did not adopt the children but who claimed both 
custody and, in the alternative, visitation rights because 
she had been deeply involved in the lives of the children 

by James A. Haynes
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California State Courts Update

Tribal Sovereign Immunity Does Not 
Bar California’s Suit over Campaign 
Contribution Disclosure Violations

R
elying upon the Tenth Amendment and the 
Guarantee Clause of the U.S. Constitution, the 
California Supreme Court has found that tribal 

sovereign immunity does not bar a suit brought in state 
court against an American Indian tribe for violations 
of the state’s Political Reform Act (“PRA”).1 In Agua 
Caliente Band of Cahuilla Indians v. Superior Court,2 a 
4-3 decision authored by Associate Justice Ming Chin,3 
the court upheld the ability of the state’s Fair Political 
Practices Commission to pursue the Agua Caliente Band 
of Cahuilla Indians in state court for alleged violations 
of the state’s campaign contribution disclosure laws. As a 
matter of fi rst impression, and one with few precedents 
to draw on, the court concluded that the exercise of 
state sovereignty in the form of regulating its electoral 
process is protected under the Tenth Amendment and the 
Guarantee Clause, trumping the tribe’s federal common 
law immunity from suit. 

Settlement of Case Before Petition of Certiorari 
in U. S. Supreme Court

On July 12, 2007, the Fair Political Practices 
Commission and the tribe announced a settlement 
of the case,4 wherein the tribe will not seek a petition 
for certiorari in the U.S. Supreme Court, leaving the 
California Supreme Court decision intact. Additionally, 
while not admitting any intentional violations of the 
Political Reform Act, the tribe will now be legally 
considered a “person” subject to the provisions of the 
Act, and waives its sovereign immunity with respect to 
the enforcement of any future violations of the Act. 

Background of PRA and 
Tribal Political Activity in State Elections

Seeking to prevent corruption of the political 
process, California voters in 1974 adopted by initiative 
the Political Reform Act (PRA), which, among 
other things, designated the Fair Political Practices 
Commission (FPPC) to enforce its provisions.5 Citing in 
its fi ndings the increased infl uence attributable from large 
contributions from wealthy sources,6 the PRA requires, 
among other things, that “[r]eceipts and expenditures in 
election campaigns... be fully and truthfully disclosed in 
order that the voters may be fully informed and improper 
practices may be inhibited.”7  

In October 2002, the FPPC sued the Agua Caliente 
Band of Cahuilla Indians, a federally-recognized Indian 
tribe,8 alleging the tribe made substantial campaign 
contributions to California political campaigns without 
reporting them under the requirements of the PRA.9 Th e 
complaint alleged that the tribe failed to report political 
campaign contributions totaling more than $7,500,000 
in 1998, $175,250 in the fi rst half of 2001, and $426,000 
in the fi rst half of 2002.10 Th e complaint also alleged 
other violations of the PRA, including the tribe’s failure 
to report lobbying interests, late contributions of more 
than $1 million, and failure to fi le required semiannual 
campaign statements.11 Th e complaint sought monetary 
penalties and an injunction ordering the tribe to fi le the 
PRA’s required disclosure statements. 

Th e tribe moved to quash the service of summons for 
lack of personal jurisdiction, relying upon tribal sovereign 
immunity from suit.12 Th e trial judge denied the motion, 
believing that to apply sovereign immunity would intrude 
upon the state’s exercise of its reserved power under the 
federal Constitution’s Tenth Amendment to regulate its 
electoral and legislative processes, and would interfere with 
the republican form of government guaranteed to the state 
under article IV, section 4 of the U.S. Constitution.13  

Following the trial court’s decision, the tribe sought 
in the state court of appeal a peremptory writ of mandate 
directing the trial court to vacate its ruling denying its 
motion to quash service.  Ultimately, following an 
initial denial in the court of appeal, subsequent writ to 
the California Supreme Court and transfer back to the 
court of appeal, the latter court decided on the merits 
against the tribe’s motion for a writ of mandate on the 
merits.14 It agreed with the trial court that the state’s 
eff orts to preserve its republican form of government 
from corruption implicated both the Guarantee Clause 
and its reserved rights under the Tenth Amendment, 
and that those interests outweighed the tribe’s claim to 
sovereign immunity from suit. Th e court also agreed with 
the FPPC that resort to a judicial remedy is necessary to 
enforce the PRA, and that rules or procedures required 
to protect constitutional rights may themselves be given 
“constitutional stature.”15 Th e California Supreme Court 
granted the tribe’s petition for review on the tribal 
sovereign immunity question and issued the opinion 
discussed here, affi  rming the court of appeal’s decision. 

Before the California Supreme Court, the tribe did 
not dispute the power of the state to regulate political 
campaigns under the PRA, or that it is generally subject 

by Tom Gede
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to those regulations. Instead, the tribe simply asserted 
that the state was barred from suing the tribe without its 
consent to enforce those regulations.16 It relied heavily 
upon the U.S. Supreme Court’s decision in Kiowa Tribe 
of Oklahoma v. Manufacturing Technologies17 (“Kiowa 
Tribe”), where the High Court upheld tribal immunity 
from suit where it related to an off -reservation activity. 
Th e tribe also disputed the applicability of the FPPC’s 
Tenth Amendment and Guarantee Clause arguments, 
relying on City of Roseville v. Norton18 and Carcieri v. 
Norton,19 in which the federal district courts held that 
the federal Department of the Interior’s placing a parcel 
of land into a trust for an Indian tribe did not violate 
the Tenth Amendment. Th e FPPC, in turn, contended 
that the doctrine of tribal sovereign immunity is a federal 
common law doctrine, not constitutionally compelled, 
that does not give the tribe the power to interfere with 
state sovereign power over state elections.20  

Th e Basis of Tribal Sovereign Immunity
Th e California Supreme Court analyzed in depth 

the origin and scope of the doctrine of tribal sovereign 
immunity, acknowledging the historical and juridical 
foundation of the doctrine.21 As is done in most analysis 
of federal Indian law, the court looked to key principles 
of Indian sovereignty, fi rst articulated by U.S. Chief 
Justice John Marshall in, among others, Cherokee Nation 
v. Georgia22 and Worcester v. Georgia,23 two of the well-
known early “trilogy” of Indian cases that also includes 
Johnson v. M’Intosh.24 In Cherokee Nation, Chief Justice 
Marshall recognized that, while Indian tribes were not 
foreign countries within the meaning of the Constitution, 
they possess sovereignty as a state, but are subject to 
the dominion of the United States.25 Th e Chief Justice 
described tribes as “domestic dependent nations,” rather 
than “foreign states,” and consequently denied the 
Cherokee’s motion for an injunction to prevent the State 
of Georgia from executing certain acts in the territory of 
the Cherokee Nation.26 In Worcester, the State of Georgia 
sought to extend its law to the Cherokee Nation. Th ere, 
the Chief Justice recognized the tribes had been treated 
as distinct political communities under the protection 
and dominion of the United States, with territorial and 
governance rights with which no state could interfere.27 

Th e California Supreme Court observed that in 
Kiowa Tribe28 tribal sovereign immunity from suit was 
a concept developed “almost by accident” in Turner v. 
United States. 29  Th e court noted that tribal immunity 
was then elevated from dictum in Turner to holding 
in United States v. United States Fidelity & Guaranty 
Co.,30 where the High Court held that, as sovereigns or 
quasi-sovereigns, a suit against an Indian tribe must fail 

absent the tribe’s consent to be sued.31 Th e court further 
explained and acknowledged the accepted rules of tribal 
sovereign immunity.32 In looking to cases concerning the 
enforceability of a state statute regulating Indian aff airs, 
the court noted that the modern approach is a preemption 
analysis, involving a balancing of “state, federal and tribal 
interests.”33 As a practical matter, listing in the Federal 
Register as a federally-recognized tribe grants a tribe 
immunity from unconsented suit, by virtue of the federal-
tribal relationship.34  

Th e court next examined and rejected the arguments 
of the tribe that sovereign immunity has a constitutional 
basis simply because the federal constitution provides 
Congress with plenary power over Indian aff airs.35 First, 
the court rejected the notion that the “Indian Commerce 
Clause” of article I, section 8 of the Constitution provides 
a basis for tribal sovereign immunity, noting that the 
power there is granted to Congress, and Congress has not 
granted the tribe immunity from this suit. Th e court also 
noted that the PRA involves no interference with activity, 
commercial or otherwise, or sovereign functions on or 
near the tribe’s reservation. 

Th e court also rejected the Treaty and Supremacy 
Clauses of the Constitution as a basis for tribal sovereign 
immunity, noting Congress has not had the power to 
negotiate treaties under the constitutional provision since 
1871, and that there is no treaty with this tribe.36 Th e 
court acknowledged that the Supremacy Clause may serve 
as a basis for preemption of state law where it confl icts 
with federal common law in the realm of Indian aff airs, 
but agreed with the court of appeal that the Supremacy 
Clause tells us that federal law trumps state law. According 
to the court, “it does not provide textual support for the 
adoption of that law [meaning tribal sovereign immunity] 
in the fi rst place.”37  

Finally, in discussing tribal sovereign immunity, the 
court treats at length the U.S. Supreme Court’s decision 
in Kiowa Tribe. In that case, the High Court addressed the 
issue whether recognized Indian tribes enjoy immunity 
from suit on contracts, regardless of whether those 
contracts were made on or off  a reservation, or involved 
governmental or commercial activities.38 Th e High Court 
stated as “a matter of federal law, an Indian tribe is subject 
to suit only where Congress has authorized the suit of 
the tribe has waived its immunity.”39 While doubting the 
wisdom of the policy, the Court in an opinion authored 
by Justice Anthony Kennedy observed that the Court 
has sustained sovereign immunity, without drawing a 
distinction based on where the tribal activities occurred,40 
and upheld the bar against suit to enforce an “off-
reservation” debt. Th e Court also made clear the doctrine 
was one of federal, not constitutional, law.41  
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Th e California Supreme Court placed considerable 
stock in the U.S. Supreme Court’s declarations of doubt 
about the continued viability of the doctrine (which is 
one reason why the tribe may have settled this case before 
petitioning for certiorari). Th e court quoted Kiowa Tribe 
for the notion that the doctrine “extends beyond what is 
needed to safeguard tribal self-governance. Th is is evident 
when tribes take part in the Nation’s commerce. Tribal 
enterprises now include ski resorts, gambling, and sales 
of cigarettes to non-Indians.”42 Nonetheless, Kiowa Tribe 
upheld the doctrine, stating that Congress is in a “position 
to weigh and accommodate the competing policy concerns 
and reliance interests.”43 In the Kiowa Tribe dissent, Justice 
Stevens, joined by Justices Th omas and Ginsburg, noted 
that the rule is anomalous in that it allows the tribes to 
enjoy “broader immunity than the States, the Federal 
Government, and foreign nations.”44 

Th e States’ Reserved Power under the Tenth Amendment 
and the Guarantee Clause

Addressing the FPPC’s contentions, the California 
Supreme Court next developed how the federal 
Constitution’s article IV, section 4 guarantee to the states45 
and the reserved powers granted to the states under the 
Tenth Amendment46 serve as constitutional limitations on 
Congress’ plenary powers under the Commerce Clause 
of article I, section 8, clause 3 of the federal constitution. 
Th e court noted that in the past the High Court had 
read the Tenth Amendment less as a cap on congressional 
power and more as a “truism.”47 Th e revitalization of the 
Tenth Amendment briefl y came with National League 
of Cities v. Usery,48 where the High Court concluded the 
Amendment served as an affi  rmative limit on congressional 
power and sheltered “the States’ freedom to structure 
integral operations in areas of traditional governmental 
functions.”49 However, less than ten years later the high 
court overruled National League of Cities in Garcia v. San 
Antonio Metropolitan Transit Authority,50 holding that the 
protection of state sovereignty “lies instead in the structure 
of the Federal Government,” rather than in the Tenth 
Amendment.51 Garcia looked to the Constitution’s giving 
states equal representation in the Senate and allowing 
states to choose Senators and electors.52 

Th e California court observed that the trend after 
Garcia changed again with the decisions in Gregory v. 
Ashcroft53 and New York v. United States.54 Relevant here, 
Gregory upheld the state’s right to prescribe a mandatory 
retirement age for the appointed judges, relying on the 
states’ power to determine the qualifi cations of their 
governmental officials derived from both the Tenth 
Amendment and the Guarantee Clause of article IV, 
section 4. Th e Supreme Court noted the state action 

refl ected the “unique nature of state decisions that ‘go to 
the heart of representative government.’”55 As such, the 
California court noted Gregory stands for the notion that 
the Tenth Amendment and the Guarantee Clause provide 
an important check on Congress’ ability to interfere 
with the states’ “substantial sovereign powers under our 
constitutional scheme.”56  

Finally, the California Supreme Court observed that 
the “Supreme Court may be poised to recognize a new 
meaning of the guarantee clause: a promise by the national 
government to avoid interfering with state governments 
in ways that would compromise a republican form of 
government.”57 In responding to the tribe’s assertion that 
the Tenth Amendment and Guarantee Clause have never 
been applied to uphold a state’s enforcement of a state 
election provision against a sovereign tribe, the California 
court found that to date no court has held that the federal 
common law doctrine of tribal sovereign immunity trumps 
state authority when a state acts in political matters fi rmly 
within its constitutional prerogatives. In fact, allowing the 
tribe immunity from suit in this context, the court said, 
would allow the tribes to participate in elections and make 
campaign contributions unfettered by regulations designed 
to ensure the system’s integrity, “leaving the state powerless 
to effectively guard against political corruption and 
putting the state in an untenable and indefensible position 
without recourse.” Accordingly, the court concluded that 
the Guarantee Clause, together with the rights reserved 
under the Tenth Amendment, provide the state and the 
FPPC authority under the federal constitution to bring 
suit against the tribe in its enforcement of the PRA. Th e 
court came to this conclusion in light of “evolving United 
State Supreme Court precedent” and the constitutionally 
signifi cant importance of the state’s ability to “provide a 
transparent election process with rules that apply equally 
to all parties who enter the electoral fray.” 

The court rejected the tribe’s arguments that 
alternatives to suit, such as examining recipient disclosure 
reports, pursuing a state-tribal agreement, or petitioning 
Congress for a change, would have any efficacy. 
Recipient disclosure reports, for example, may not reveal 
independent expenditures made on behalf of a candidate 
or ballot measures. Th e court concluded that preserving 
the integrity of the state’s democratic system of governance 
is too important to compromise with weak alternative 
measures. 

A dissenting opinion authored by Justice Carlos 
Moreno, joined by Justices Kennard and Werdegar, opined 
that Congress is aware of, and has failed to weaken, the 
bounds of tribal sovereign immunity. Th e dissenters 
also argued that the only recognized limitations on 
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federal power over the states with any basis in the Tenth 
Amendment has been the restriction of congressional 
legislation what would compel a state to enact or 
administer a federal regulatory program. Th e dissenters 
argued no such commandeering is at issue here, and that 
the majority goes too far with the scope of Gregory v. 
Ashcroft. Th e dissenters also suggested that the reporting 
of political campaign contributions presents no more 
a signifi cant state interest than collecting taxes, an area 
where tribal sovereign interests have prevailed against the 
states. Finally, the dissenters appealed to the ideal of tribal 
economic and political power protected by the ideal of 
tribal sovereignty, to be adjusted only by Congress and 
not the states. 

Endnotes

1  Calif. Gov. Code (“GC”), § 81000 et seq.  

2  40 Cal.4th 239, 148 P.3d 1126 (2006).  

3  Justice Chin was joined by Chief Justice George, and Justices 
Baxter and Corrigan.  

4  See FPPC announcement, at http://www.fppc.ca.gov/index.html
?id=48&show=detail&prid=653.  

5  GC § 81000.  

6 GC § 81001; see 7 Witkin, Summary of Cal. Law (10th ed. 2005) 
Constitutional Law § 272, pp. 432-433.

7  GC § 81002, subd. (a); see also, Fair Political Practices Com. v. 
Suitt (1979) 90 Cal.App.3d 125, 132.

8  25 U.S.C. § 479a-1.  

9  40 Cal.4th at 244.  

10  Id. 

11  Id. Th e Court noted that one of the unreported contributions 
alleged to have been made by the tribe in March 2002 went to a 
committee supporting Proposition 51, a statewide ballot initiative 
that failed at the ballot. It would have authorized $15 million 
per fi scal year for eight years to fund several projects, including a 
passenger rail line from Los Angeles to Palm Springs, where the tribe 
operates a casino.  

12  40 Cal. 4th at 244-245.  

13  Id. at 245.  

14  Id. at 245-246.  

15  Id.  
16  Id. at 246.  

17  523 U.S. 751 (1998).  

18  219 F.Supp.2d 130 (D.D.C. 2002).  

19  290 F.Supp.2d 167 (D.R.I. 2003).  

20  40 Cal.4th at 246.  

21  Id. at 246-250.  

22  30 U.S. 1 (1831).  

23  31 U.S. 515 (1832).  

24  21 U.S. 543 (1823).  

25  30 U.S. at 19.  

26  Id. at 17, 20.

27  31 U.S. at 549-561.  

28  523 U.S. at 756 (standing for notion that Indian nations are 
exempt from suit without congressional authorization).  

29  248 U.S. 354 (1919); the California Supreme Court observed 
that Turner involved a suit for damages by a non-Indian who had 
purchased tribal members’ grazing rights. Th ere, “for the sake of 
argument,” the high court made a “passing reference to immunity.” 
(Kiowa, 523 U.S. at 757.)   

30  309 U.S. 506 (1940).  

31  Th e court cited also Kiowa Tribe, supra note 28, at 757; Santa 
Clara Pueblo v. Martinez, 436 U.S. 49, 58  (1978); Puyallup Tribe, 
Inc. v. Dept. of Game of Washington, 433 U.S. 165, 167, 173-173 
(1977).  

32  See, e.g., Cohen, Handbook of Federal Indian Law (2005 ed.) § 
7.05 [1][a],  636.  

33  White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 145 
(1980); see also, Th ree Affi  liated Tribes v. Wold Engineering, P.C., 
476 U.S. 877, 884 (1986).  

34  67 Fed.Reg. 46, 328 (July 12, 2002).  

35  40 Cal.4th at 249.  

36  Id. at 249-250.  

37  Id. at 250.  

38  523 U.S. at 755-754.  

39  Id. at  754.  

40  Id.  

41  Id. at 758.  

42  Id. at 758, citing Mescalero Apache Tribe v. Jones, 411 U.S. 145 
(1973).  

43  Id. at 759.  

44  Id. at 764 (Stevens, J., dissenting)  

45  Article IV, section 4 of the United States Constitution states 
that “Th e United States shall guarantee to every state in this 
union a republican form of government, and shall protect each of 
them against invasion; and on application of the legislature, or of 
the executive (when the legislature cannot be convened) against 
domestic violence.”  

46  Th e Tenth Amendment to the United States Constitution 
reserves: “[t]he powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states....”

47 Citing United States v. Darby, 312 U.S. 100, 124 (1941).  

48  426 U.S. 833 (1976).  

49  Id. at 852.  

50  469 U.S. 528 (1985).  

51  Id. at 550.  

52  Id. at 579 (Rehnquist, J., dissenting).  

53  501 U.S. 452 (1991).  

54  505 U.S. 144 (1992).  

55  501 U.S. at 461, citing Sugarman v. Dougall, 413 U.S. 634, 
647 (1973).  

56  Id. at 461.  

57  Citing analysis from several scholars, including Professor 
Deborah J. Merritt, in Republican Governments and Autonomous 
States: A New Role for the Guarantee Clause, 65 U. Colo. L.Rev. 
815, 821-822 (1994).



9

Court Bars California Governments 
from Retaining Private Contingency-Fee 
Counsel in Nuisance Suits

I
n a case with national signifi cance, a local Santa Clara 
County Superior Court judge ruled in a nuisance 
suit brought against lead paint manufacturers that 

certain cities and counties are precluded from retaining 
private lawyers on a contingency basis.1 Th e April 4, 2007 
order from Judge Jack Komar responded to a motion 
from the manufacturers for an order to bar payment of 
contingent fees to private attorneys retained by the cities 
and counties in the lawsuit. While the order is the subject 
of the cities’ and counties’ petition for a writ of mandate 
in the California Court of Appeal, no ruling has yet been 
issued on the matter to date. 

Th e superior court relied on earlier California Supreme 
Court precedent that contingency fee arrangements are 
antithetical to the standard of neutrality that an attorney 
representing the government must meet when prosecuting 
a public nuisance abatement action. As the trial court 
noted, the California Supreme Court in People ex rel. 
Clancy v. Superior Court (“Clancy”),2 having “evaluate[d] 
the propriety of a contingent fee arrangement between 
a city government and a private attorney whom it hired 
to bring abatement actions under the city’s nuisance 
ordinance,”3 disqualifi ed the private contingency-fee 
attorney.4 Without elaborating on the standard of 
neutrality, the trial court rejected the plaintiff  cities’ and 
counties’ arguments attempting to distinguish Clancy. 

In the case, the superior court first tackled the 
government plaintiffs argument that “government 
attorneys continue to retain and/or exercise decision-
making authority and control over the litigation...”5 
Judge Komar noted, however, that outside counsel are 
co-counsel, “performing work as attorneys for the plaintiff  
government entities, and consequently they are subject to 
the standard of neutrality articulated in Clancy—meaning 
the government’s attorneys may not have a personal 
interest in the case. Oversight by the government attorneys 
does not eliminate the need for or requirement that 
outside counsel adhere to the standard of neutrality.”6 
Addressing the notion that neutrality problems were 
overcome because the government attorneys retained or 
exercised decision-making authority and control over the 
litigation, the judge stated: 

Given the inherent diffi  culties of determining whether 
or to what extent the prosecution of this nuisance action 
might or will be infl uenced by the presence of outside 
counsel operating under a contingent fee arrangement, 
outside counsel must be precluded from operating under 
a contingent fee agreement, regardless of the government 

attorneys’ and outside attorneys’ well-meaning intentions 
to have all decisions in this litigation made by the 

government attorneys.7

Th e judge noted that, as a practical matter, it 
would be diffi  cult to determine how much control the 
government attorneys must exercise for a contingent 
fee arrangement with outside counsel to be found 
permissible; what types of decisions the government 
attorneys must retain control over; and whether the 
government attorneys have been exercising such control 
throughout the litigation “or whether they have passively 
or blindly accepted recommendations, decisions, or 
actions by outside counsel.”8   

Judge Komar also rejected the plaintiff s’ contention 
that “public policy” should preclude disqualifi cation 
because government entities lack the resources and specifi c 
expertise necessary to prosecute such actions. Th e judge 
opined, however, that the standard of neutrality should 
apply “regardless of the wealth of either the government 
lawyer or the defendant.”9   

It is important to note that the ruling, even if upheld 
on appeal, may only apply to affi  rmative litigation based 
on a public nuisance cause of action and not other 
types of litigation engaged in by government agencies. 
Given the active role of state attorneys general and 
local governments in pursuing causes of action against 
businesses for consumer fraud, misrepresentation and 
unfair trade practices, and their desire on occasion to 
retain contingency-fee counsel in these cases, it is likely 
that this ruling will resonate for some time to come. 

* Tom Gede is a Principal of Bingham Consulting Group and of counsel 
to Bingham McCutchen LLP. A graduate of Stanford University and 
University of California - Hastings College of the Law, he teaches Federal 
Indian Law at Pacifi c-McGeorge School of Law in Sacramento.
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woman seeking an abortion.”15 At the time of the circuit 
court hearing, evidence established that abortions were 
only provided in the following Missouri counties: Boone 
County, St. Louis County, and the City of St. Louis.16 
Planned Parenthood argued that Section 188.250 imposed 
an undue burden on a minor seeking to obtain an abortion 
by requiring her to choose between (1) driving long 
distances to obtain an abortion inside the state of Missouri 
and (2) obtaining two judicial bypasses (one in Missouri 
and one in the state where the abortion was going to be 
performed).17 Additionally, Planned Parenthood argued 
that minors seeking to obtain an abortion without parental 
involvement are often accompanied by a trusted adult, and 
that the statute’s prohibition of aiding or assisting a minor 
in obtaining an abortion without parental consent would 
make it diffi  cult for such a minor to fi nd a trusted adult 
willing to subject themselves to potential civil liability.18

Th e Missouri Supreme Court concluded that Section 
188.250 did not impose an undue burden on minors 
seeking abortions in Missouri. First, it noted that the 
U.S. Supreme Court had previously approved Missouri’s 
parental consent statute,19 and that other parenting consent 
statutes with judicial bypass provisions had been routinely 
upheld.20 Second, it rejected the notion that minors would 
ever be required to obtain two judicial bypasses from 
diff erent states, or that trusted adults would be deterred 
from helping minors in obtaining abortions outside of 
Missouri. In reaching this conclusion, the court reiterated 
its holding that the statute did not apply to wholly out-
of-state conduct.21 Finally, the court determined that the 
distance a minor must travel to obtain an abortion is 
not prescribed by the statute, and that Missouri has an 
interest in adopting its own abortion regulations, and is 
not limited by the regulations adopted in other states. Th e 
court thereby concluded that Section 188.250 did not 
impose an undue burden on minors seeking abortions in 
the state of Missouri.

Right to Travel

Planned Parenthood argued that Section 188.250 
violates a minor’s right to travel. Th e Missouri Supreme 
Court explained that the right to travel is composed of 
three components: “(1) the right of a citizen of one State 
to enter and to leave another State, (2) the right to be 
treated as a welcome visitor rather than an unfriendly alien 
when temporarily present in the second State, and (3) for 
those travelers who elect to become permanent residents, 
the right to be treated like other citizens of that State.”22 
Planned Parenthood argued that the statute violated the 
fi rst two components of the right to travel.  

Th e court found that Section 188.250 did not violate 

the Missouri Supreme Court agreed that such conduct 
was protected speech, it elected to narrowly construe the 
statute rather than to invalidate the statute.10

Before electing to narrowly construe the statute, the 
supreme court examined whether a narrow construction 
would be inconsistent with legislative intent. Th e court 
determined that the legislature sought to ban every form 
of aid and assistance, and did not “solely target speech 
or expressive conduct,” and that a narrow construction 
would thereby not violate the intent of the legislature.11 
As a result, the court construed the terms “aid” and “assist” 
to exclude the provision of counseling or information to 
minors.  So construed, the court held that the statute did 
not violate the First Amendment or the comparable free 
speech guarantee of the Missouri Constitution.

Commerce Clause and Due Process

Planned Parenthood argued that the statute violated 
the Commerce Clause by requiring non-Missouri health 
care providers and others engaged in conduct wholly 
outside Missouri to comply with the Missouri consent law 
before aiding or assisting a Missouri minor in obtaining 
an abortion outside of Missouri. When addressing this 
argument, the court stated unequivocally that “Missouri 
simply does not have the authority to make lawful out-
of-state conduct actionable here, for its laws do not have 
extraterritorial eff ect.”12

The court thereby concluded that the statutory 
provision found in Section 188.250.3, which prohibited 
the assertion of a defense based on compliance with the 
consent and/or state law where an abortion is performed, 
did not apply to “wholly out-of-state conduct.”13 As a 
result, by once again adopting a narrow construction, the 
high court limited the statute’s application to conduct 
occurring within the state of Missouri. This narrow 
construction prevented the statute from creating civil 
liability for abortion providers outside the state. As a result, 
the statute’s applicability as written was much broader 
than the statute’s applicability as construed by the court.

Undue Burden

Planned Parenthood argued that Section 188.250 
imposed an undue burden on a minor’s ability to obtain 
an abortion based on the holding in Planned Parenthood 
of Se. Pa. v. Casey,14 which prevents states from passing 
laws “that place a substantial obstacle in the path of a 

Missouri Supreme Court Upholds 
Abortion Statute In Part
Continued from page 2...
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the rights of minors to enter or leave Missouri because 
it did not impose any obstacles upon minors entering 
or leaving the state. Because of the high court’s narrow 
construction of the statute, minors are not required to 
obtain parental consent to obtain out-of-state abortions, 
and minors are not forbidden from obtaining out-of-state 
abortions.23 Furthermore, the court held that minors are 
not improperly deprived the assistance of adults because 
the statute does not ban adults from accompanying 
minors but instead requires that all persons aiding or 
assisting the minor comply with the parental consent 
laws of Missouri.24

Likewise, the supreme court found that Section 
188.250 does not violate the rights of minors to be treated 
as welcome visitors rather than as unfriendly aliens when 
temporarily present in Missouri. Th e court reached this 
conclusion because the statute does not treat non-Missouri 
residents diff erently from Missouri residents.25 Th e statute 
requires that all minors seeking an abortion within 
Missouri comply with the same rules and requirements 
before obtaining an abortion.

CONCLUSION
The unanimous ruling in Nixon is merely the 

beginning of the litigation storm brewing over legislative 
enactments aimed at limiting abortions by the Missouri 
legislature. While the statute ultimately survived the 
Missouri Supreme Court’s ruling, it was construed 
narrowly to prevent its application to conduct occurring 
outside the state of Missouri or to conduct constituting 
protected speech.

* Matthew Brooker is a graduate of the University of Missouri-
Kansas City School of Law, and an attorney at the law fi rm 
Cochran, Oswald & Roam, LLC in Blue Springs, Missouri. 
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the eff ect of reducing the willingness of persons to assists minors in 
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of civil liability.

19  Id. (citing Planned Parenthood Ass’n of Kansas City, Mo., Inc. 
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although the law was validly passed and issued, the 
Michigan Secretary of State refused to comply with or 
enforce Section 523. 

In 2006, the Michigan House of Representatives 
adopted a resolution requesting the Michigan Supreme 
Court to issue an advisory opinion on whether the photo 
identifi cation requirement of Section 523 violated either 
the Michigan or the United States constitutions.7 Th e 
court accepted the invitation and requested briefi ng 
and argument from the newly elected attorney general 
Michael A. Cox, who argued as both the opponent and 
the proponent of the issue.8  

After hearing oral argument, the Michigan Supreme 
Court upheld Section 523 in an opinion authored by 
Justice Robert P. Young, Jr. and joined by Chief Justice 
Cliff ord W. Taylor, and Justices Maura D. Corrigan, 
Stephen J. Markman, and Elizabeth A. Weaver. 

Th e court fi rst recognized, as the U.S. Supreme Court 
has, that although a citizen’s right to vote is fundamental, 
it is not absolute.9 For example, legislatures may regulate 
the time, place, and manner of elections.10 Legislatures 
may also enact laws to ensure the purity of elections, 
preserve ballot secrecy, and establish voter registration 
requirements.11 Th e court noted that the purpose of these 
laws is not to discourage qualifi ed persons from voting 
but instead to prevent voter fraud.12 Th us, an individual’s 
right to vote competes with the state’s compelling interest 
in ensuring the integrity of its elections.13  

Second, the court relied upon U.S. Supreme 
Court precedent, holding that a “fl exible standard” of 
scrutiny, rather than strict scrutiny analysis, applies when 
considering the constitutionality of election laws.14 Under 
the federal balancing test set forth in Burdick v. Takushi, 
the initial step in determining the legitimacy of the 
election law is to consider the nature and signifi cance of 
the law’s burden on the right to vote in comparison to the 
state’s interest.15 If the burden on the right to vote is severe, 
the law must be “narrowly drawn” in order to advance a 
compelling state interest. But if the law is reasonable and 
not discriminatory, the law should be upheld because it 
furthers the state’s important interest in fairly regulating 
elections.16    

Third, the court applied the Burdick v. Takushi 

balancing test to Michigan’s Section 523, and determined 
that the law is constitutional. Th e court reasoned that, 
although the photo identifi cation requirement imposes 
some burden on the voter, the burden is not severe.17 Most 
Michigan voters already possess voter identifi cation.18 
Moreover, “the act of reaching into one’s purse or wallet 
and presenting photo identifi cation before being issued 
a ballot” does not impose a “severe” burden.19 For those 
people without photo identifi cation, they may sign an 
affi  davit instead of presenting identifi cation.20 Th us, the 
court found, there is no basis to conclude that such a 
requirement imposes a “severe” burden.21 Moreover, in 
order to prevent in-person voter fraud—a goal in which 
the state has a tremendous interest—the state may impose 
the reasonable, nondiscriminatory restriction of the photo 
identifi cation requirement.22  

Finally, the court held that Section 523 is not a 
poll tax. Th e court explained that, while the Michigan 
Secretary of State charges a fee of $10.00 to obtain a state 
identifi cation card, voters may bypass the fee by signing 
an affi  davit affi  rming their validity to vote instead of 
producing identifi cation.23 For voters who elect to obtain 
identifi cation, the fee is waived for the elderly, disabled, 
and persons who present good cause for a waiver.24

Justice Michael A. Cavanagh dissented, arguing 
that the photo identifi cation burden imposed a severe 
restriction and a disparate impact on racial and ethnic 
minorities, the poor, the elderly, and disabled voters, 
because such voters might not be able to readily obtain 
photo identifi cation.25 Under such a severe burden, he 
argued, the law should be subject to strict scrutiny and 
narrowly tailored.26 Justice Cavanagh opined that, because 
there was nothing in the record to demonstrate that any 
voter fraud actually existed, the photo identifi cation 
requirement was not narrowly tailored and therefore 
violated the Equal Protection Clause of the Fourteenth 
Amendment.27 He alleged that the claim of voter fraud was 
“a tactic used to suppress the votes of minorities and the 
poor,”28 and that “our government has failed its citizens” 
because the majority “endorses misguided legislation that 
signifi cantly impairs the fundamental right of thousands 
of our citizens to vote.”29 Justice Marilyn Kelly, dissenting 
separately, agreed that the Michigan Election Law should 
be subject to strict scrutiny. She found that the “tragic 
decision” of the majority severely burdened the right to 
vote, particularly for the poor and disadvantaged.30   

Th e majority criticized Justice Cavanagh’s dissent as 
“infl ammatory” and “emotional.”31 Th e majority found 
that the right to vote, though important in its own right, 
also includes the assurance that one’s vote will be protected 

Michigan Supreme Court Upholds 
Voter Photo ID Law
Continued from page 3...
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and will not be cancelled out by fraudulent votes.32 Th at 
is, the state is not required to present proof of voter fraud 
before it tries to prevent it.33 Rather, the state is entitled 
to implement a system that prevents fraudulent votes, 
even where that system requires photo identifi cation or 
an affi  davit to vote.34  

Some have argued that the Michigan Supreme 
Court’s opinion is signifi cant not for what it held but 
for what it declined to hold. In the months prior to the 
court’s decision, the Speaker of the Michigan House and 
the Michigan Attorney General clashed over whether 
attorney general Frank Kelly had acted within his state 
constitutional authority to issue an opinion that eff ectively 
struck down Section 523. Th e Speaker reasoned that 
attorney general opinions were not binding, and to treat 
them as such would violate the separation of powers.35 
Th e attorney general, who by that time was Mike Cox, 
vehemently defended his offi  ce’s ability to issue binding 
opinions, and claimed support for the practice in the 
state constitution, common law, and statute.36 This 
debate quickly exploded into the media, and newspaper 
editorials were quick to publicize the dispute.37 Despite 
this intense and public debate, however, the court reserved 
the matter for another day by fi nding that “the eff ect of 
an Attorney General opinion is beyond the scope of the 
advisory opinion.”38  

Signifi cantly, the majority was unwilling to consider 
the appropriateness of the policy choice behind the photo 
identification requirement. The voter identification 
requirement was a politically charged public policy issue 
in Michigan. Both the Michigan Republican Party and 
the Michigan Democrat Party had waded deeply into the 
debate and had even submitted amici curiae briefs to the 
court. In public comments outside the briefi ng papers, the 
Democrat Party Chair called the law “part of an ongoing 
strategy by Michigan Republicans to disenfranchise 
minority and older voters.”39 Th e Republican Party Chair 
said the law was essential to make sure legitimate votes “will 
not be canceled out by a fraudulent vote.”40 Sidestepping 
all of these arguments about whether the law was “wise” 
or “proper,” and in reply to the policy arguments made by 
the primary dissent, the court’s majority stated: 

It is clear that [Justice Cavanagh] passionately dislikes 
the enacted voter photo identifi cation requirement and 
believes it to be “ill-advised.…” Whether the statute is 
an “ill-advised” policy choice is not a judgment open to 
the judiciary, this Court, or any member of it. (emphasis 
original).41     

Finally, the court’s opinion is important because it 

marked the fi rst signifi cant test of Michigan’s voting laws 
following the turbulent election of 2000. Every state, in 
conjunction with the Help America Vote Act of 2002, has 
adjusted its election laws or regulations in some fashion 
in order to enhance ballot integrity.42 Challenges to 
those reforms are currently pending in many state court 
systems. One thing is for sure: while this might be the 
fi rst genuine test of Michigan’s newly reformed election 
law, it is certainly not the last.
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Th e mismatch between conservative expectations 
and what Blunt was able to deliver has its origins in 
the nature of the Missouri Court Plan. In contrast to 
the federal appointment model, where the executive 
nominates and the legislature confi rms judges, Missouri 
governors must appoint a judge chosen from a panel of 
three candidates submitted by the state’s seven-member 
Appellate Judicial Commission. 

Nearly seventy years after its enactment, new politics 
and special interests are being used as evidence that the 
Missouri Court Plan has failed to achieve its stated goals. 
Specifi cally, a loosely organized coalition of state scholars, 
infl uential lawyers, and lawmakers has argued that the 
Missouri Bar Association and its close allies control the 
Appellate Judicial Commission.4 As a result, Missouri 
legislators have proposed a number of constitutional 
amendments that would modify Missouri’s judicial 
selection process by introducing more accountability 
to the public. Th e following is a brief summary of the 
dominant proposals.

HJR : –“The Accountable Commission Plan”

HJR 33 would preserve, but modify, the Appellate 
Judicial Commission. Specifi cally, it would alter the 
process by which members of the commission are chosen. 
The Missouri Bar Association and the Chief Justice 
currently fi ll four seats on the Commission. Under the 
Accountable Commission Plan these seats would instead 
be fi lled by the leaders of the House and Senate, who 
would select two lawyers each. Further, HJR 33 would 
reverse the order by which the commission interacts with 
the governor. As stated, the commission currently provides 
the governor with a panel of three nominees to choose 
from. Under HJR 33, the governor would submit his 
preferred candidate to the commission for its approval. 
Th e supporters of HJR 33 argue that it will improve the 
judicial selection process by making those who appoint 
judges accountable to the people of Missouri for those 
appointments. 

HJR : “The Federal Model for Appointment”

As its name suggests, HJR 31 would replace the 
current Missouri judicial selection process with the federal 
model of appointing judges. Specifi cally, the governor 
would nominate the candidate of his choice and the senate 
would then vote whether to confi rm the nominee after 
a public hearing. Th e role of the Missouri bar would be 

Judicial Selection in the States25   2007 Mich. LEXIS 1582 at *89.

26   Id. at *79.

27   Id. at *87.

28   Id. at *89.

29   Id. at *70.

30  Id. at *173-74.

31   Id. at *62.

32   Id. at *64.

33   Id. at *37.

34   Id. at *69.

35   See Brief of the House of Representatives, Michigan Supreme 
Court Case No. 130589, at 3, n.1.

36  See “Cox to Speaker: Hands Off  AG’s Constitutional Powers,” 
Press Release of Attorney General Michael A. Cox, July 28, 2006.

37   See, e.g., “House Speaker vs. People’s Watchdog,” Detroit Free 
Press, August 2, 2006.

38   2007 Mich. LEXIS 1582 at *6, n. 5.

39   Court OKs Photo ID for Voting, The Detroit News, July 19, 
2007.  

40   Id. 

41   2007 Mich. LEXIS 1582 at *62. 

42   42 U.S.C. §15301 et seq.

Continued from cover...



15

important, but substantially diff erent from its current role, 
in that it would be permitted to provide an opinion on 
the qualifi cation of a particular judge to serve. Further, 
HJR 31 would prevent the stagnation of nominees that 
has occurred at the federal level by requiring an up or 
down vote within 120 days of the nomination.  

HJR :  “Effective Retention and Removal”

Missourians currently have the right to vote whether 
to retain a judge after that judge has served for twelve 
years. In practice, critics argue, this “retention vote” has 
failed to serve any real purpose. Th e most recent election 
cycle seems to substantiate this claim, in that a judge with 
a 30% approval rating—the lowest ever rating of any judge 
in the entire history of Missouri’s retention elections—was 
retained by a voter percentage within just a few points of 
judges with the highest ratings in the state.  According 
to critics of the current Missouri Plan, after more than a 
decade of failed attempts by the Missouri Bar Association 
and others to “educate” voters concerning the retention 
vote, it is time to acknowledge that the process is simply 
broken. HJR 34 would eliminate the “retention vote” and 
replace it with a process whereby elected representatives 
determine whether to retain or remove judges. Specifi cally, 
a judge must obtain a simple majority of votes at a “decade 
review” in order to be retained. 

HJR 34 also contains an “emergency clause” that 
gives the governor the power to remove any judge if his 
call for removal is approved by two-thirds of the house 
and senate. According to sponsors of HJR 34, the high 
vote thresholds would avoid pure political motivations 
and “knee-jerk” removals. Sponsors of HJR 34 also argue 
that, in practice, such a retention/removal process will 
do a better job of bringing to light the qualifi cations and 
performance of Missouri’s judges. 

The Missouri General Assembly begins its next 
session in January 2008. It remains to be seen if any of 
the proposals to update the Missouri Plan will become 
law in the Show-Me State next year.

*Jonathan Bunch is an attorney and political consultant in 
Missouri.  He is a former law clerk to Judge Stephen N. Limbaugh, 
Jr. of the Supreme Court of Missouri and a former speechwriter 
and policy adviser to Governor Matt Blunt.

Endnotes

1  See Virginia Young, So You Want to be a Supreme Court Justice, St. 
Louis Post Dispatch, August 3, 2007; Bill McClellan, Nonpartisan 
Court Plan May Not Be So Nonpartisan, St. Louis Post Dispatch, 
July 27, 2007.

Nevada Legislature Passes 
Proposal to Change 
Judicial Selection Process 
by Matthew D. Saltzman

P
resently, judges in Nevada are selected through 
contested, non-partisan elections. However, 
earlier this year the Nevada Legislature approved 

a measure that could lead to an amendment to the 
Nevada Constitution modifying the prescribed manner 
of judicial selection. Th is proposed amendment to the 
Nevada Constitution would change the judicial selection 
process from competitive elections to a system of merit 
selection, sometimes referred to as the “Missouri Plan.”  
Senator William J. Raggio is the primary sponsor of the 
proposal, documented as Senate Joint Resolution No. 2 
(“SJR2”).1    

If the proposed amendment is ultimately passed, 
Nevada would join a minority of states, including a 
few of its neighbors  (Arizona, Colorado and Utah), in 
adopting this system.2  SJR2 was supported by the State 
Bar, which argued that “[j]udicial campaigns required 
that candidates devote an increasing amount of time and 
resources to fundraising and campaigning and a decreasing 
amount of time to the increasing workload….”3 (SJR2 is 
not the fi rst attempt to restructure the judicial selection 
process in Nevada. Similar proposals before the Legislature 
and electorate in past years were defeated in 1972 and 
1998.4)

Th e proposal comes after the Los Angeles Times ran 
a series of articles titled “Juice vs. Justice” in June 2006, 
which outlined specifi c incidents of apparent corruption 
and impropriety among certain members of the Nevada 
judiciary. Th e article stated: “In Las Vegas, they are 
playing with a stacked judicial deck. Some judges 
routinely rule in cases involving friends, former clients, 
and business associates and favor lawyers who fi ll their 
campaign coff ers.” As a consequence of the L.A. Times 
articles, and of the extensive media coverage of events 

2   Press Release, Governor Matt Blunt, “Gov. Matt Blunt Statement 
on Supreme Court Judge Ronnie White’s Retirement Announce-
ment” (May 18, 2007) available at http://www.gov.mo.gov/press

/JudgeWhite051807.htm.

3  See, Attorneys Against Abuse of the Judicial Appointments Pro-
cess, Th e Missouri Non-Partisan Court Plan:  Assessing the Summer 
2007 Appellate Judicial Commission Process for Judicial Appointment 
to the Supreme Court of Missouri (Aug. 2007).  

4  See, e.g., Curt Levey, Supreme Court Showdown in the Show Me 
State (Sept. 12, 2007) available at http://www.humanevents.com/ar-
ticle.php?id=22335.
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surrounding a particular elected judge, Nevada judges 
and lawmakers have explored alternative institutional 
and structural changes to the judicial selection process—
hoping these eff orts will curb corruption and limit the 
appearance of confl icts of interest between campaigning 
judges and campaign contributing lawyers. 

However, in order for SJR2 to become law, it will 
have to pass the unusual and rigorous requirements for 
constitutional amendment governed by Articles 16 and 
18 of the Nevada Constitution.5 Article 18, Section 1, 
of the constitution authorizes the Nevada Legislature to 
initiate proposed constitutional amendments in the form 
of a joint resolution. In order for the joint resolution to 
pass, Article 16 requires a majority vote of the legislature 
in two consecutive legislative sessions. If the proposal 
survives a majority vote in both sessions, it is then 
submitted to the people for approval and ratifi cation by 
a majority vote. 

SJR2 passed in the 2007 legislative session.  If it 
passes in identical form in the 2009 session (the Nevada 
Legislature meets every other year), it must be placed on 
the ballot for the 2010 General Election.  If voters then 
approve the proposed amendment, the language of SJR2 
itself specifi es that the new method of selecting judges 
will take eff ect, “commencing with a term of offi  ce that 
expires on or after December 31, 2011.”  Th erefore, the 
amendment could not take eff ect before 2012.

Th e Nevada Senate voted on the measure in April, but 
the vote was divided 15-6, with Senators Amodi, Beers, 
Cegavske, Heck, McGiness, and Schneider dissenting. 
Five of the six dissenters are Republicans; Senator 
Schneider being the only Democrat. Subsequent to the 
proposal passing in the Senate, SJR2 was transferred to 
the Assembly. It failed to pass by a vote of 9-5. However, 
the proposal was subsequently passed by a vote of 30-
11 on May 25, after it was amended to change the 
percentage of the vote that an incumbent judge would 
be required to receive to survive a retention election, 
from 60 percent to 55 percent.6                                

Operationally, SJR2 would amend the Nevada 
Constitution to provide for uncontested “yes or no” 
retention elections after an initial appointment of judges 
and justices by the governor. Specifi cally, under SJR2, 
when a vacancy occurs on the Nevada Supreme Court 
or a district court, the governor would appoint a judge 
from three candidates selected and recommended by the 
“Commission on Judicial Selection.” Th e governor would 
only be permitted to select a candidate recommended 
by the Commission. If he chooses to select none of the 
candidates off ered by the Commission, the Commission 
must send him three more candidates; however, the 

governor is then limited to that second group of 
candidates and must make a selection from that slate. Th e 
Commission on Judicial Selection would be composed 
of nine individuals, fi ve of whom are lawyers, namely 
(1) the chief justice (or an associate justice designated by 
the chief justice); (2) four members of the State Bar of 
Nevada selected by the State Bar; and (3) four non-lawyers, 
appointed by the governor.

Once the governor makes an appointment, the judge 
would then be subject to an initial term which expires on 
the fi rst Monday of January, following the general election, 
occurring at least 12 months after the judge is appointed. 
Th ereafter, if the judge wishes to serve an additional term, 
he or she must declare candidacy for a retention election. 
If the judge obtains the required 55 percent approval in 
the retention election, he or she would then serve a 6-year 
term. However, if the judge fails to declare candidacy, 
or does not obtain the required 55 percent in favor of 
retention, a vacancy is created at the end of the judge’s 
term, which must be fi lled once again through the new 
appointment process.

SJR2 would also require each judge who has declared 
his/her candidacy for a retention election to undergo a 
mandatory performance review. Accordingly, the measure 
contemplates the creation of the “Commission on Judicial 
Performance” to perform these reviews. Th is second 
Commission would be composed of fi ve members, three 
of whom are lawyers, including (1) the chief justice of the 
supreme court (or an associate justice designated by the 
chief justice); (2) two members of the State Bar selected by 
the State Bar; and (3) two non-lawyers. Th e Commission 
would review the judge’s record and conduct at least one 
interview with the judge. At the conclusion of its review, 
information from the review, including a recommendation 
on whether the judge should be retained, would be 
released to the public, no later than six weeks before the 
election in which the judge is seeking retention.

Th e arguments for and against SJR2 are beyond the 
scope of this article.7  Th e measure’s legislative history 
details many of the rationales supporting the proposal 
as well as its weaknesses.8 Proponents of SJR2 argue that 
it will stifl e corruption in the judiciary by preventing 
campaign contributions by lawyers as well as eliminating 
negative campaigning. Advocates of SJR2 also point 
out that judicial election campaigns are expensive and 
time consuming, resulting in judges wasting their time 
campaigning, rather than adjudicating their cases. 

Opponents of SJR2 contend that it will simply bring 
politics behind closed doors because the Commission 
on Judicial Selection may formulate their appointment 
decisions based on political persuasion or simple “good 
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old boy” politicking. Indeed, they argue, there is nothing 
preventing the Commission on Judicial Selection from 
selecting judges based on improper motives. Also, given 
that fi ve of the nine Commission members would be 
lawyers, there is concern that lawyers will too heavily 
infl uence the judicial selection process. Opponents also 
express fear that retention elections will not adequately 
address the problems associated with non-performing 
judges, because, historically, only a minute percentage of 
judges are ever defeated in retention elections, regardless 
of the judge’s performance.

Whether Nevada citizens will amend their constitution 
and allow a Commission to choose their judges remains 
to be seen. 

* Matthew D. Saltzman is an attorney and a shareholder at Kolesar 
& Leatham, Chtd in Las Vegas, Nevada.
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Proposals to End Judicial Elections 
in Minnesota 

T
he subject of judicial selection has received 
considerable attention in Minnesota this year. 
Th ere are various proposals on the table, which 

may be considered by the state legislature in 2008. No 
apparent consensus exists among the bar and public 
offi  cials, however—which indicates that reform may be 
unlikely in the near future.

Th e Minnesota Constitution provides for the direct 
election of judges at six-year intervals, but the constitution 
also provides that, if a judgeship becomes vacant mid-
term, the governor may appoint a successor. Th e appointed 
judge then must stand for (re)election between one and 
three years after the appointment.1  

As a practical matter, the exception swallows the rule 
because judges almost always retire mid-term. For the 
district courts, a statutorily required Judicial Selection 
Commission screens applicants and recommends fi nalists 
to the governor. Although the governor is not required 
to select a judge from among the fi nalists, that is the 
norm.

Th us, there are very few elections for open judicial 
seats. Some judges are challenged in each election cycle, 
but those challenges are usually unsuccessful. In recent 
decades, fewer than twenty lawyers have successfully 
challenged a sitting judge, and all of them were at the trial 
court level.2 Appellate court judges have been challenged 
only by little-known candidates who do not mount 
serious, state-wide campaigns.

Lately there has been renewed interest in amending 
the constitution so as to eliminate public elections. 
Th e primary motive appears to be the desire to prevent 
expensive, divisive judicial campaigns. Th e argument 
in favor of reform is that big-dollar judicial campaigns 
undermine judicial independence and that, if no action 
is taken, they eventually will occur in Minnesota. 

Th e Chief Justice of the Minnesota Supreme Court, 
Russell A. Anderson, addressed the issue in his most recent 
annual “state of the judiciary” message. He praised the 
Minnesota court system’s “reputation for professionalism, 
effi  ciency, innovation, and fairness,” but also warned of 
“storm clouds on the horizon;” namely, “the prospect 
of partisan, expensive, and harshly negative judicial 
campaigns.3 He referred to recent examples in Wisconsin, 
Washington State, and Alabama.4

Due to this concern, the Minnesota Citizens 
Commission for an Impartial Judiciary was formed in 
2006 to study the issue.5 Th e commission—commonly 
known as the “Quie Commission” because it is chaired 
by Albert H. Quie, a moderate Republican governor from 
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1979 to 1983—held three public hearings in 2006 and 
issued a report in March 2007.

In its report, the Quie Commission recommended 
the creation of an Appellate Court Merit Selection 
Commission, which would resemble the commission 
that presently screens applicants for the district courts, 
and recommended that the governor be required to select 
a judge from among the fi nalists recommended by both 
commissions. Th is procedure would become the sole 
means of selecting new judges.6

The Quie Commission also recommended that 
Minnesota replace contested judicial elections with 
“retention” elections.7 To facilitate the retention vote, the 
Quie Commission recommended the creation of a Judicial 
Performance Evaluation Commission, which would 
review the performance of judges and provide information 
to voters, such as by placing the words “qualifi ed” or “not 
qualifi ed” on the ballots next to the names of incumbent 
judges.8

The Quie Commission voted 14 to 11 in favor 
of the fi nal report. Several dissenting members, led by 
Brian Melendez, wrote separately to argue that judges 
should not face the electorate in any manner after being 
appointed (but perhaps should face a re-appointment 
commission). Some members of the minority suggested 
that the state legislature should confi rm judges nominated 
by the governor and perhaps also confi rm them to renewed 
terms.9

On the heels of the Quie Commission report, the 
Minnesota State Bar Association took up the issue at 
its annual convention in June 2007. Th e Association’s 
Assembly10 adopted, by a 33 to 31 vote, a resolution 
stating that the organization “supports and prefers” the 
minority report of the Quie Commission authored by 
Mr. Melendez but also “fi nds acceptable, and does not 
oppose” the majority view of the Quie Commission.11  
At the same convention, Mr. Melendez became President 
of the Association. Meanwhile, he also serves as Chair 
of the state’s Democratic-Farmer-Labor Party (i.e., the 
Democratic Party in Minnesota).

It appears that no consensus has developed among 
Minnesota lawyers and lawmakers. Most observers believe 
that it would be diffi  cult to persuade Minnesota voters 
to relinquish their right to elect and re-elect state court 
judges. Moreover, some people who previously favored 
reform are having second thoughts. For example, the 
President of the Ramsey County Bar Association recently 
wrote a column in the association’s monthly newsletter 
in which he said, “Originally I favored a change and 
was impressed with the Quie Commission’s proposals. 
I must admit, however, that my thinking has changed 
somewhat....”12

At present, there appears to be only one bill pending 
in the state legislature on this topic. In January 2007, Sen. 
Th omas M. Neuville, a Republican lawyer, introduced S.F. 
324, which would put a referendum on the 2008 general 
ballot that would amend the state constitution to eliminate 
judicial elections and, instead, provide for appointment 
of judges by the governor with the advice and consent of 
the state Senate.13 Additional bills may be off ered when 
the legislature re-convenes in February 2008.
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Is the Tennessee Plan 
Constitutional?
by Maclin P. Davis, Jr.

S
ince 1994, the elections of judges for eight-year 
terms to the Tennessee Supreme Court have been 
conducted pursuant to the Tennessee Plan, in which 

judges are recommended to the governor by the Judicial 
Evaluation Commission and retained or rejected by the 
qualifi ed voters of the state. However, the Tennessee 
Constitution provides for Supreme Court judges to be 
elected for eight-year terms by the voters, and some argue 
that judicial selection in Tennessee should return to this 
method. In fact, pending litigation and legislation in 
Tennessee may return the state to its previous method of 
judicial elections.



19

In the Tennessee Constitutions of 1796 and 1835, 
supreme court judges were selected by the legislature. Th e 
1870 Constitution changed that method to provide that 
they be elected by the qualifi ed voters instead: Article VI, 
Section 3, of the Tennessee Constitution provides that, 
“Th e judges of the Supreme Court shall be elected by the 
qualifi ed voters of the state” for eight-year terms. Th at 
Section has remained un-amended since the constitution 
was enacted in 1870. 

From 1870 until 1971, the legislature did not attempt 
to change that method of electing supreme court judges. 
In 1971, however, the legislature adopted the Tennessee 
Plan (Chapter 198, Public Acts of 1971, page 510) so 
as to provide for the fi lling of vacancies on the supreme 
court by a procedure under which the governor chooses a 
judge for appointment from three persons nominated by 
the Appellate Court Nominating Commission. 

Governor Bryant Winfield Culberson Dunn 
appointed a judge to the supreme court from the list 
recommended by the Judicial Nomination Commission 
pursuant to that Act. In State ex rel Higgins v. Dunn, the 
Tennessee Supreme Court set aside that appointment 
because it held it was made too late.1 In this three-to-one 
decision, the court also ruled that the Tennessee Plan’s 
provision for fi lling vacancies was not unconstitutional 
because the Tennessee Constitution does not define 
“elected;” the constitution authorizes “elections” for 
referenda, constitutional amendments and ratifi cation 
of private acts, which are all limited to approval and 
disapproval, just as the Tennessee Plan is limited to voter 
approval or disapproval of judges. 

In a vigorous dissent, Judge Allison Humphreys 
argued that, if supreme court judges are to be elected by 
retention elections only, then “the Legislature can do away 
with popular elections for civil offi  cers. Th is means that the 
Legislature constitutionally keeps all constitutional civil 
offi  cers in offi  ce until they are recalled by a per centum 
of the vote the Legislature chooses to fi x.”2  

Proponents of the Tennessee Plan claim that the 
ruling in Higgins v. Dunn establishes the constitutionality 
of the Tennessee Plan. However, opponents of the 
Tennessee Plan contend that the Higgins decision does not 
apply to elections under the Tennessee Plan for eight-year 
terms because that case involved only an appointment of 
a judge to fi ll a vacancy, not an eight-year term; it held 
that the appointment was void under the statute; the 
statute involved in that decision was repealed by the next 
session of the legislature following the decision; the three-
to-one majority opinion failed to consider the meaning 
of the words “elected by the qualifi ed voters” at the time 
of the adoption of the 1870 constitution. Further, if that 
decision was recognized as precedent on the meaning of 

those words, it could lead to the legislature passing a new 
statute to have retention elections for the governor and 
members of the Tennessee Senate and House.

Opponents of the Tennessee Plan also contend that, 
as a matter of law, the Higgins case decided in 1973 was 
overruled by the Tennessee Supreme Court in Delaney vs. 
Th ompson.3 Th at case reviewed a trial court decision which 
held that, since the constitutionality of the Tennessee Plan 
as related to an eight-year term was not addressed in the 
Higgins case, the Higgins decision was not controlling. 
Th e trial court further held that the Tennessee Plan is 
unconstitutional on its face because it does not allow the 
qualifi ed voters to exercise their constitutional right to 
elect judges. On appeal, the Tennessee Court of Appeals 
reversed that holding by the trial court and held that 
the Tennessee Plan is constitutional. Th e supreme court 
granted an appeal and reversed the ruling of the court of 
appeals. 

Opponents of the Tennessee Plan further assert that 
the public has never consented to the election of supreme 
court judges by retention elections for eight- year terms 
and, therefore, the meaning of the words “elected by the 
qualifi ed voters” at the time the constitution was adopted 
in 1870 should still be followed. At the constitutional 
convention where the 1870 Constitution was adopted, 
it was decided that the Tennessee Constitution should be 
changed so that supreme court judges would be elected 
for eight-year terms by the qualifi ed voters. Th us, many 
argue that the plain meaning of “elected by the qualifi ed 
voters” is that judges had to be elected by the voters in 
popular elections. 

In 1977, the Tennessee Legislature proposed an 
amendment to the Tennessee Constitution to authorize 
the election of supreme court judges by retention elections 
rather than by the qualifi ed voters. Th at amendment was 
rejected by the public in a referendum. Nevertheless, in 
1994, the state legislature enacted the Tennessee Plan 
for the retention election of Supreme Court judges. 
Presently in Tennessee, opponents of the Tennessee 
Plan are contending that the Tennessee public has never 
consented to the retention election of Supreme Court 
judges for eight-year terms. Whether the Tennessee Plan 
will remain in eff ect in its present form in the future is 
still a matter of great debate.

Endnotes
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Judicial Selection Litigation 
in New York
by Benjamin L. Ginsberg & John Hilton

A
s this series of articles demonstrates, judicial 
selection is a hot topic in many states right now, 
including New York. In Tennessee, the governor 

rejected a panel of supreme court nominees and when the 
Judicial Selection Commission refused to allow members 
of the rejected panel to re-apply a “fi restorm” erupted.1 
Debate rages in Missouri, where critics of the Nonpartisan 
Court Plan argue that it allows unaccountable, unelected 
elites to dominate the selection process.2 Florida reformed 
its Judicial Nominating Commission to reduce the 
infl uence of the state Bar Association.3

In 2006, a federal district judge overturned New 
York’s system for selecting trial judges.4 Upholding the 
preliminary injunction, the United States Court of 
Appeals for the Second Circuit concluded, “through a 
byzantine and onerous network of nominating phase 
regulations employed in areas of one-party rule, New 
York has transformed a de jure election into a de facto 
appointment.”5 The U.S. Supreme Court granted 
certiorari; oral arguments took place on October 3.6

The lead plaintiff, Margarita Lopez Torres, is a 
Brooklyn Civil Court judge originally elected with the 
support of the local Democratic organization. Party 
leaders directed her to hire a certain local party activist as 
her law clerk. Judge Lopez Torres refused and was warned 
that if she aspired to become a Supreme Court Justice “the 
party leaders would not forget this,” and without their 
support she would not succeed.7 But she was re-elected 
to the Brooklyn Civil Court, defeating a party-backed 
candidate in the primary election and receiving more votes 
in the general election than any Democratic candidate for 
Supreme Court Justice in Brooklyn. Despite her obvious 
popular support, Judge Lopez Torres failed four times 
to obtain her party’s nomination for a Supreme Court 
seat.

Th e New York Constitution requires that Supreme 
Court Justices be popularly elected.8 To protect against 
perceived threats to judicial independence, in 1921 
reformers devised “a three-part scheme that combines a 
primary election, a nominating convention, and a general 
election.” First, party members choose judicial delegates 
in a primary election. Th e state is divided into twelve 
judicial districts, which are subdivided into assembly 
districts (between nine and twenty-four, depending on 
population). Th e parties decide how many delegates to 
allot each assembly district. Every delegate slate must 

gather 500 signatures from party members residing in 
that assembly district, and each party member may sign 
only one slate’s petition. “Consequently, the number of 
available signatories shrinks each time a party member 
signs a designating petition.” Because petition signatures 
are routinely challenged and disqualifi ed, “in order to 
run a full complement of delegates, a judicial candidate 
must gather at least 9,000 signatures (in the judicial 
district with only nine assembly districts) and as many 
as 24,000 signatures (in the judicial district with 24 
assembly districts).” For example, between 1999 and 
2003, in four judicial districts, 87.3% of the delegate races 
were uncontested and the qualifi ed slates were “deemed 
elected,” so “voters did not even see the delegates’ names 
on the ballot, much less have the opportunity to vote them 
up or down.” Th e primary ballot does not indicate which 
judicial candidate a slate supports, so the candidate must 
somehow communicate this information to voters.

Within two weeks of the primary election, the parties 
hold nominating conventions (“perfunctory, superfi cial 
events,” according to the district court). Th e delegates 
are technically uncommitted, but the court found 
that “a candidate who lacks the support of her party’s 
leadership has no actual opportunity to lobby delegates.” 
Th e time frame “is unrealistically brief,” and delegates 
are fi rmly controlled by party power-brokers: Between 
1990 and 2002, 96% of nominations were uncontested. 
Conventions typically last less than an hour, where 
candidates were nominated and confi rmed by delegates 
who cannot pronounce their names.

Single-party rule is the norm in many judicial 
districts, making the general election “little more than 
a ceremony.” Between 1990 and 2002, more than half 
of general elections were uncontested in eight of the 
state’s twelve judicial districts. Such is the case in Judge 
Lopez Torres’s Brooklyn, where winning the Democratic 
Party’s nomination is tantamount to winning the general 
election.

Judge Lopez Torres and others challenged the system, 
claiming that it violated their freedom of association. After 
a thirteen-day hearing with testimony from twenty-four 
witnesses and 10,000 pages of exhibit evidence, the district 
court found that “the plaintiff s are likely to succeed on 
their First Amendment claim” and granted a preliminary 
injunction eff ective after 2006. Until the state legislature 
enacts a new process for selecting supreme court justices, 
the district court ordered that nominations should take 
place by primary election.

A unanimous panel of the Second Circuit upheld the 
district court. Th e U.S. Constitution does not “require[] 
a state to provide for the popular election of judges,” but 
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“[i]f the State chooses to tap the energy and legitimizing 
power of the democratic process, it must accord the 
participants in that process the First Amendment rights 
that attach to their roles.”9 Th ese rights, analyzed jointly, 
include “the right of individuals to associate for the 
advancement of political beliefs, and the right of qualifi ed 
voters, regardless of their political persuasion, to cast their 
votes eff ectively.”10 Finding that the law severely burdens 
these rights, the court applied strict scrutiny.

Th e court rejected the proposition that the First 
Amendment does not apply to indirect delegate primary 
elections, and that nominating conventions are per se 
constitutional.11 Because “New York’s delegate selection 
process is one of public election,” and the “judicial 
delegates hold no party leadership position and exercise 
no party authority other than to act, in the ideal, as 
conscientious proxies for the communities that elected 
them,” the court concluded that the associational rights 
of the parties do not outweigh those of New York voters 
and candidates.

Applying a clear error standard of review, the court 
upheld the district court’s factual fi nding that the system’s 
burdens are severe. Nor was the court persuaded that 
alternative means of ballot access (e.g., as an independent 
or write-in candidate) saved the challenged scheme. Th e 
defendants suggested several state interests that the system 
protects: parties’ associational rights; racial, ethnic, and 
geographical diversity; and judicial independence. But 
the court found that the law was not narrowly tailored to 
serve these interests. A party’s associational rights can be 
protected, for example, by requiring a one-year affi  liation 
requirement for primary voters. Th e court doubted that 
the system promotes racial, ethnic, or geographic diversity. 
As to judicial independence, there are “less burdensome 
means to serve that end,” such as public fi nancing of 
judicial campaigns or “a narrowly tailored law preventing 
a judicial candidate from campaigning based on her views 
‘for or against particular parties.’”12

Finally, the defendants complained that the district 
court should have devised a new system, but this is 
“inviting the District Court to act as a one-person 
legislative chamber—precisely what is forbidden.” Finally, 
the Second Circuit found that the district court did not 
ignore legislative intent when it ordered that primary 
elections be held until the legislature re-wrote the law, 
because “nominations for other judicial offi  ces, such as 
Civil Court Judge and County Court Judge, are made 
by primary election.”

Th e New York Legislature has not adopted legislation 
to change the current scheme. By agreement of the parties, 
however, nominations will be by judicial convention again 

in 2007.13 Meanwhile, as mentioned above, oral arguments 
before the Supreme Court of the United States took place 
on October 3. Judicial selection is an increasingly visible 
issue nationwide, and the U.S. Supreme Court’s decision 
will be watched carefully in many jurisdictions far beyond 
the Empire State’s borders. 

* Benjamin L. Ginsberg is a partner at Patton Boggs LLP. 
John Hilton is an associate at the fi rm.
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protection rights.1, 2 In Iowa, the party moving for 
summary judgment bears the initial burden of showing 
that no genuine issue of material fact exists.3 Th e non-
moving party may only resist the motion by “set[ting] 
forth specifi c facts constituting competent evidence to 
support a prima facie claim.”4 In other words, the non-
moving party “must show there is a genuine issue of fact” 
if the moving party adequately supports its summary 
judgment motion.5 Iowa Code § 595.2(1) provides 
that “[o]nly a marriage between a male and a female is 
valid.” Judge Robert Hanson enjoined Polk County from 
refusing to issue marriage licenses to same-sex couples.6, 

7 Four hours later, Judge Hanson stayed his ruling, but 
one same-sex marriage license was issued in the interim.8 
As of this writing, the case is scheduled to be appealed to 
the Iowa Supreme Court, which may either hear the case 
directly or send it to the Iowa Court of Appeals.

Th e plaintiff s were twelve lesbians and gay men 
who comprised six same-sex couples, two of which have 
minor children. Th e defendant was Timothy Brien in his 
offi  cial capacity as the Recorder for Polk County, Iowa. 
Th e court noted that the state failed to provide suffi  cient 
facts; in stark contrast, the plaintiff s provided strong 
factual support for their case.9 For example, the court 
pointed out that the state failed to provide suffi  cient facts 
supporting the state’s basic interest in providing a married 
man and married woman as the optimal environment for 
raising children.10  Even worse, the state simply denied the 
plaintiff s’ facts “for lack of knowledge” with insuffi  cient 
reference to the record, rather than putting forth the state’s 
own facts to suffi  ciently challenge the plaintiff s’ facts such 
that the court could fi nd a genuine issue of material fact.11  
Th e state’s failure to submit facts was so dire that the court 
accepted as undisputed “all of the facts contained in the 
‘Statement of Material Facts in Support of All Plaintiff ’s 
Motion for Summary Judgment.’”12 

A. Due Process
Th e state’s failure to provide suffi  cient facts led to the 

court ruling against it and fi nding that § 595.2(1) violated 
the plaintiff s’ due process rights. Th e court rejected the 
state’s rationales behind prohibiting same-sex marriage, 
and noted that “the Defendant makes no argument that 
promoting procreation, child rearing by a mother and 
father in a marriage relationship, promoting stability 
in opposite sex relationships, promoting the concept of 

traditional marriage or conservation of state and private 
resources are compelling state interests, despite the fact 
that it his burden to do so.”13 Th e court did this even 
though Iowa’s rationales were the same as or similar to 
the rationales of other states which recently had their bans 
on same-sex marriage upheld. Th e Varnum court did not 
cite these other states. Th e court further noted that Iowa 
failed to show that § 595.2(1)’s prohibition of same-sex 
marriage advanced any of those goals.14

 Th e Varnum court noted that the United States 
and Iowa Supreme Courts both found that marriage is a 
fundamental right.15 Th e court stated that “Due Process 
rights are fl uid, and that such protections ‘should not 
ultimately hinge upon whether the right sought to be 
recognized has been historically aff orded. Our constitution 
is not merely tied to tradition, but recognizes the changing 
nature of society.’”16 Th e court asserted that, “[a]s the 
Constitution endures, persons in every generation can 
invoke its principles in their own search for greater 
freedom.”17 As a fi nding of fact, the court found that 
“[m]arriage has evolved over time, in legislatures and courts, 
to meet the changing needs of American society and to 
embody fuller notions of consent and personal choice…. 
Marriage in the United States is virtually unrecognizable 
from its earlier common law counterpart, having 
undergone radical, unthinkable changes in laws....”18 Th e 
court found that any state law that “signifi cantly interferes” 
with the right to marry is subject to strict scrutiny, stating 
that § 592(1) “constitutes the most intrusive means of the 
State to regulate marriage.”19 Th e court stated that the state 
failed to suffi  ciently explain how § 595.2(1) was either 
narrowly tailored or the only means available to protect 
and/or promote the state’s compelling interests. Th e court 
then summarily concluded that same-sex marriage is a 
fundamental right, without analyzing the diff erence, if 
any, between marriage as a fundamental right and same-
sex marriage as a fundamental right. Th e court provided 
some indication about its self-perceived role to “preserv[e] 
civil rights” with comparisons to Loving v. Virginia,20 
where the U.S. Supreme Court struck down Virginia’s 
anti-miscegenation law prohibiting marriage between 
diff erent races.21  

Interestingly, the Varnum court held that § 595.2(1) 
is “extremely overinclusive” because it prevents a distinct 
group from marrying, and “extremely underinclusive” 
because it “fail[s] to regulate at all how heterosexuals enter 
into marriage and procreative relationships.”22

Th e court rejected the plaintiff s’ claim that the statute 
violates the rights of privacy and familial association 
contained in the Iowa Constitution, stating, however, that 
“the Court is sympathetic to the children’s claims of stigma 

Continued from cover...
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and hardship created by the statutory scheme prohibiting 
their same-sex parents from marrying in Iowa.”23 

B. Equal Protection
Article I, § 6 of the Iowa Constitution states that “[a]ll 

laws of a general nature shall have a uniform operation; 
the General Assembly shall not grant to any citizen, or 
class of citizens, privileges or immunities, which, upon 
the same terms shall not equally belong to all citizens.”24 
Th e Varnum court employed intermediate scrutiny in 
analyzing the plaintiff s’ equal protection claim because 
it was the “Plaintiff s’ own sex” that precludes them from 
marriage.25 Th e court rejected the defendant’s argument 
that § 595.2(1) is not gender-based because it applies 
equally to men and women, likening it to the statute 
struck down in Loving, which Virginia argued was not 
race-based because it applied equally to both blacks and 
whites.26 Th e court instead concluded that the statute is 
not substantially related to an important state interest 
because the defendant failed to prove that any of the 
rationales previously listed and analyzed under due process 
are important state interests, or that preclusion of same-
sex marriage would advance those goals.27 Th erefore, the 
court held that the statute also violated equal protection 
under the Iowa Constitution.28

Th e court rejected the plaintiff s’ argument that § 
595.2(1) impermissibly classifi es children raised by same-
sex couples. Again, the court stated that it was “particularly 
sympathetic,” but found no basis for such a ruling.29

C. Rational Basis
Th e Varnum court further held that § 595.2(1) 

failed a rational basis test.30 A statute satisfi es rational 
basis scrutiny if it serves a legitimate governmental 
interest, and the means employed by the statute bear 
a rational relationship to the government’s interest.31 
Th e court stated that it was willing to view as legitimate 
state rationales promoting procreation, promoting child 
rearing by a father and a mother in a marriage relationship, 
promoting stability in opposite-sex relationships where 
children may be born (which the court referred to, 
collectively, as “responsible procreation”), and conserving 
state and private resources. Th e court, however, fl atly 
rejected the state’s fi fth rationale, “promoting the concept 
of fundamental marriage or the integrity of traditional 
marriage.” Th e court, expressing that it was fl outing 
Iowa’s legislative and political intent, explained that, 
despite a “governing majority” wishing to limit marriage 
to heterosexuals, neither history nor tradition was 
suffi  cient to uphold the law. Th e court cited Lawrence 
v. Texas,32 and Callendar v. Skiles,33 for the proposition 
that constitutional rights change along with society. Th e 

court also strongly hinted that § 595.2(1) was passed 
solely out of a “bare desire” to harm gays.

Th e court also rejected the “responsible procreation” 
rationales, stating that (1) the state failed to submit 
evidence showing how excluding same-sex marriage 
promotes responsible procreation; (2) the state actually 
admitted many of the plaintiffs’ factual assertions, 
including the plaintiff s’ assertion that same-sex couples 
are purportedly equal to opposite-sex couples with respect 
to child-rearing; (3) “the traditional make-up of the 
family has changed;” and (4) the state allows marriage 
for couples who are either unable or unwanting to have 
children. Lastly, the court rejected the state’s conservation 
of resources argument because “Defendant has not 
explained this purported purpose at all and has cited no 
authorities or evidence supporting it.”34 Once again, the 
state’s reliance on merely denying the plaintiff ’s facts, 
failure to present its own facts, and accompanying failure 
to show genuine issues of material facts led to the court 
ruling in favor of the plaintiff s.

D. Conclusion
Judge Hanson concluded that § 595.2(1) “violates 

Plaintiff s’ due process and equal protection rights” and 
“must be nullifi ed, severed and stricken... so as to permit 
same-sex couples to enter into a civil marriage.”35 It 
appears that the two main factors in his decision were 
(1) the state’s severe failure to present suffi  cient facts to 
support its case and to present a genuine issue of material 
fact; and (2) Judge Hanson’s view that due process rights, 
marriage, and the Iowa Constitution should not be bound 
by historical tradition and must change with the times. 
It does not appear that Judge Hanson considered or 
found persuasive the decisions of other state courts which 
analyzed and upheld similar statutes limiting marriage to 
one man and one woman. Th e defendant O’Brien, vis à 
vis State of Iowa (Polk County), is appealing under docket 
number 07-1499.36

II. Maryland

In Conaway v. Deane, the Maryland Court of Appeals 
upheld the state’s limitation of marriage to opposite-gender 
couples.37 Maryland’s 1973 marriage statute, Family Law 
Code § 2-201, provides that “[o]nly a marriage between 
a man and a woman is valid in this State.”38 In 2004, 
the American Civil Liberties Union (ACLU), on behalf 
of nineteen gay men and lesbians, sued after they were 
denied marriage licenses in Maryland. Th e plaintiff s 
claimed that the Maryland statute was unconstitutional 
under the Maryland Declaration of Rights on the grounds 
that the statute (1) discriminates based on gender, (2) 
discriminates based on sexual orientation in violation 
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of equal protection, and (3) burdens the exercise of the 
same-sex couples’ fundamental rights to marry in violation 
of due process. Th e trial judge in Baltimore, Judge M. 
Brooke Murdock, found in favor of the plaintiff s, relying 
heavily on Loving v. Virginia. On September 18, 2007, the 
Maryland Court of Appeals, with Justice Glenn Harrell 
writing for the 4-3 majority, issued its opinion declaring 
§ 2-201 constitutional.39

A. Standard of Review
Th e court held that rational basis review applied to 

the marriage statute because it did not discriminate on 
the basis of gender, implicate a suspect or quasi-suspect 
class, or burden a fundamental right. Under rational 
basis review, “the classifi cation will pass constitutional 
muster so long as it is ‘rationally related to a legitimate 
governmental interest.’”40 Additionally, the court noted 
that rational basis review carries a strong presumption of 
constitutionality.

B. No Gender-Based Discrimination
The court held that Maryland’s Equal Rights 

Amendment was intended and had been interpreted 
to combat discrimination between men and women as 
classes. Th e court stated, “[it] stretch[es] the concept of 
gender discrimination to assert that [the marriage statute] 
applies to treatment of same-sex couples diff erently from 
opposite-sex couples.”41 Th e court held that § 2-201 did 
not discriminate on the basis of gender because it equally 
prohibits the same conduct for each class. Additionally, the 
court found most persuasive that many other jurisdictions 
had rejected the argument that statutes limiting marriage 
to heterosexual couples discriminate impermissibly based 
on gender.

Th e court rejected the plaintiff s-appellees’ argument 
that § 2-201 should be examined as to how it aff ects each 
individual person seeking to marry, rather than as discrete 
classes suff ering from disparate treatment.42 Th e court 
stated that “a statute does not become unconstitutional 
simply because, in some manner, it makes reference to 
race or sex.” Th e court, however, acknowledged that equal 
application of a statute does not automatically mean 
that the statute does not violate the Equal Protection 
Clause of the Constitution or Maryland Declaration 
of Rights. Th e court distinguished Loving, holding that 
the Virginia statute’s primary purpose was to maintain 
“white supremacy” and subordinate non-whites as a class, 
regardless of its equal application to whites and non-
whites. As evidence of this racist intent, the court noted 
that the Virginia statute prohibited whites from marrying 
non-whites, but did not prohibit other racial groups from 
marrying amongst each other. Th e court held that there 
was no showing that Maryland’s marriage statute intended 

to subordinate men or women as a class. Th e court held 
that, absent such a showing, the Maryland Equal Rights 
Amendment “does not mandate the state recognize same-
sex marriage based on the analogy to Loving.”43

C. Equal Protection
Th e court held that a statute which discriminates on 

the basis of sexual orientation does not trigger strict or 
heightened scrutiny because sexual orientation is neither 
a suspect nor quasi-suspect class. Th e court stated that 
while homosexuals have suff ered discrimination, sexual 
orientation does not meet the criteria for determining 
a new suspect class because homosexuals are not a 
sufficiently politically powerless group entitled to 
“extraordinary protection from the majoritarian political 
process” and that there is no generally accepted conclusion 
that homosexuality is an immutable characteristic.44 Th e 
court cited evidence of the group’s political power by 
showing how legislative successes in recent years have 
granted protections for homosexuals.45 

The court also found persuasive the numerous 
cases that have addressed this issue and found that 
homosexuality is not a suspect class. It also noted that the 
U.S. Supreme Court in Lawrence v. Texas46 struck down 
a law aimed at homosexuals under rational basis review, 
not strict scrutiny. 

D. Fundamental Right under Due Process
While acknowledging that the right to marry is a 

fundamental liberty protected by the Constitution, the 
court held that the right to marry another person of the 
same sex is not a fundamental right. Judge Harrell noted 
the importance of exercising the utmost care in asserting 
a right or liberty interest, because it “place[s] the matter 
outside the arena of public debate and legislative action.”47 
Th e court then held, “[w]ith these principles in mind, and 
in light of Maryland’s history of limiting marriage to those 
unions between members of the opposite sex, coupled 
with the policy choices of nearly every other state in the 
Nation, we do not fi nd that same-sex marriage is so deeply 
rooted in this State or country as a whole that it should 
be regarded at this time as a fundamental right.”48  

Th e court agreed that cases such as Loving v. Virginia 

established that the right to marry is fundamental. However, 
the court found that Loving and other similar cases did 
not extend this fundamental right to same-sex marriage. 
Judge Harrell declared that Loving and other similar cases 
found that the right to marriage is fundamental “due to 
the male-female nature of the relationship and/or the 
attendant link to fostering procreation of our species.”49

Loving held the right to marriage was guaranteed to 
interracial couples, despite the long history of prohibition 
on interracial marriage. Th e court held that “[t]he basis for 
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the Supreme Court’s decision as to the interracial couples’ 
due process challenge was that ‘[m]arriage is one of the 
‘basic civil rights of man,’ fundamental to our very existence 
and survival.’”50 Thus, the court found that Loving’s 
conclusion that the right to marriage is fundamental “was 
anchored to the concept of marriage as a union involving 
persons of the opposite sex.”51 Th erefore, the court held 
that Loving was not controlling, and that there was no 
fundamental right to same-sex marriage. 

E. Maryland’s Marriage Statute Passes Rational Review
Th e court held that “the State has a legitimate interest 

in encouraging marriage between two members of the 
opposite sex, [because it is] a union that is uniquely capable 
of producing off spring within the marital unit.”52 Th e 
court recognized that, despite the “gradual erosion” in the 
traditional family structure, it still had to grant deference 
to the legislature.53 Th us, the state’s interest in fostering 
procreation was a suffi  cient rational basis to uphold the 
marriage statute. Th e court reiterated that “marriage 
enjoys its fundamental status due, in large part, to its link 
to procreation.”54 Additionally, the court recognized that 
the vast majority of courts which had addressed this issue 
made similar fi ndings. 

F. Dissents
Justice Raker’s dissent supported adopting a decision 

similar to the Supreme Court of New Jersey in Lewis v. 
Harris. 55 Justice Raker opined that there is no fundamental 
right to same-sex marriage, but argued that committed 
same-sex couples have a constitutional right to the benefi ts 
and privileges aff orded married heterosexual couples.

Justice Battaglia’s dissent argued that the marriage 
statute should not be reviewed under rational basis review 
because Maryland law applies strict scrutiny to laws that 
draw classifi cations based on sex. Justice Battaglia argued 
that the case should be remanded for an evidentiary 
hearing to determine if the state’s asserted interest passes 
strict scrutiny.

Chief Justice Bell argued that the fundamental right at 
issue was improperly characterized as the right to same-sex 
marriage, when it should have been the right to marriage. 
He concluded that the right to marry is fundamental, 
whether it be a heterosexual couple or same-sex couple.

G. Conclusion
Contrary to other courts’ decisions upholding 

statutes limiting marriage to opposite-gender couples, 
the Conaway majority made no special eff orts to sound 
apologetic for its decision. Th e court passed no judgment 
on the soundness of the state’s interest in supporting only 
opposite-sex marriage.56 Nevertheless, the court clearly 
noted throughout the opinion that its fi ndings were 

aligned with the majority of state courts throughout the 
country. In its fi nal sentence, however, the court left the 
fi nal decision up to the legislature, stating that:

In declaring that the State’s legitimate interests in 
fostering procreation and encouraging the traditional 
family structure in which children are born are related 
reasonably to the means employed by Family Law § 2-
201, our opinion should by no means be read to imply 
that the General Assembly may not grant and recognize 
for homosexual persons civil unions or the right to marry 
a person of the same sex.57, 58

*John Shu wishes to recognize and thank Mr. Ryan Darby and 
Ms. Carrie Law of Chapman Law School for their hard work 
and invaluable assistance with this article. 
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over several years.5 Th e Minnesota court accepted, on 
the record below it, that although SooHoo did not 
adopt, she and Johnson co-parented the children. For 
example, SooHoo participated in selection of child-care 
providers and schools; SooHoo and Johnson attended 
school conferences together; Johnson listed SooHoo 
as “mother number two” in information provided to 
the school; SooHoo was involved in the children’s 
homework, extra-curricular activities, meal preparation, 
and appointments with doctors, and she took the children 
on vacation to visit her family. According to the record 
relied upon by the court, Johnson did not object. After 
their relationship dissolved, Johnson allowed SooHoo only 
minimal contact with the children. Th e lower court denied 
SooHoo custody, but allowed extensive visitation. It also 
ordered both SooHoo and Johnson to seek or continue 
counseling.

Johnson appealed, and the Minnesota Supreme 
Court considered her challenge that the state laws on 
third party custody were facially unconstitutional and 
also unconstitutional as applied. Th e court accepted that 
Johnson had a fundamental right in the care, custody, 
and control of her children. Th e court then determined 
that the right was not absolute and that the state had a 
compelling interest as parens patriae in such matters as 
requiring school attendance and forbidding child labor. 
In addition, the court found an affi  rmative interest in 
promoting relationships between a child and someone 
in loco parentis to that child as a means of promoting the 
child’s welfare.6 

Th e Minnesota Supreme Court held that SooHoo 
was a de facto parent under Minnesota’s statutory test. 
Th at test was narrow enough, the court held, to pass 
the strict scrutiny required by the U.S. Supreme Court.7  
Th e Minnesota Supreme Court found a part of the state’s 
visitation law unconstitutional because it placed the 
burden of proof on the parent to prove that visitation 
would be harmful to the child. Th e court placed the 
burden on the third party claiming visitation to show, by 
clear and convincing evidence, that the proposed visitation 
would be in the child’s interest.8 

Maryland’s intermediate appellate tribunal, the 
Court of Special Appeals, adopted the de facto parent 

concept without a specifi c legislative enactment in the 
case of S.F v. M.D.9 Th is case did not involve assertion of 
a custody claim by the de facto parent but only a dispute 
about visitation. Th e Maryland court declared that in the 
absence of a statute or judicial precedent to the contrary 
a de facto parent, seeking visitation over the objections 
of a parent, need not show exceptional circumstances or 
parental unfi tness. Th e Maryland Court of Special Appeals 
looked to the record of the trial court which found that 
the appellant had served the functional role of a parent 
for the fi rst three years and eight months of the child’s life 
and introduced the term de facto parent into the opinion 
as a synonym.10 Th e Court of Special Appeals found that 
the lower court had not abused its discretion in failing to 
award visitation to appellant.

In a similar case, Maryland’s Court of Special Appeals 
awarded visitation to a de facto parent. In Janice M. v. 
Margaret K.11 Th e court denied custody to the de facto 
parent and affi  rmed the lower court’s ruling that the 
parent would retain custody. Th e opinion states that the 
U.S. Supreme Court’s decision in Troxel did not modify 
S.F. v. M.D.12    While defending its earlier decision, the 
Maryland court also emphasized the restrictive, limited 
eff ect of S.F v. M.D. which “will not open the fl oodgates 
to claims of de facto parenthood….”13 Recently, the 
Maryland Court of Appeals heard on appeal the Court of 
Special Appeals decision of Janice M. v. Margaret K. Th e 
court questioned in oral argument whether Maryland had 
adopted the concept of de facto parent status.14  

In Pennsylvania, a more complex factual situation 
came before the Superior Court this year in the case of 
Jacob v. Schultz-Jacob.15  Jacob (appellee) and Schultz-
Jacob (appellant) lived together for nine years, during 
which they underwent a commitment ceremony in 
Pittsburgh and entered into a civil union in Vermont. 
After their relationship ended, a dispute arose involving 
the custody, visitation, and support of four children. 
Two of the children were nephews of Jacob, whom she 
adopted: A.J. and L.J. Th e remaining two children:, Co. 
J. and Ca. J., were Jacob’s biological children through 
artifi cial insemination by Carl Frampton (also named 
as an appellee), a long-time friend of the Schultz-Jacob. 
Frampton was apparently persuaded by Schultz-Jacob to 
act as a sperm donor, and Frampton continued to take 
an active role in the children’s lives, including making 
voluntary fi nancial contributions to their support. 

When the case reached the Pennsylvania Superior 
Court, Jacob had been awarded shared legal and partial 
physical custody of A.J. and L.J. Legal and physical 
custody of Co. J. and Ca. J. was shared with Frampton. 

Parental Law in the States: 
Maryland, Minnesota & 
Pennsylvania
Continued from page 4...
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Jacob voluntarily relinquished custody of L.J. to Schultz-
Jacob (who was awarded primary physical custody of L.J.) 
and began to pay for his support. Schultz-Jacob fi led for 
review of the award of custody, and to join Frampton 
as an essential party because of his potential liability for 
support payments. Schultz-Jacob argued that the children’s 
best interests and her in loco parentis status (stipulated by 
the parties) should have caused the trial court to award 
her custody. 

Th e Pennsylvania Superior Court employed an abuse 
of discretion standard of review rather than conducting de 
novo review of the lower court’s decision. It determined 
that a third party in loco parentis to a child had standing to 
litigate a custody claim, but that there was a presumption 
in favor of biological or “natural” parents as to the merits 
of a custody dispute.16  Th e court did not reverse the lower 
court’s award of custody based upon any fi nding below 
that the children’s best interest required a diff erent result 
as to custody.

Th e remainder of the opinion analyzed the relationship 
and obligation of Frampton as an essential party, 
potentially liable to pay child support. Th e Pennsylvania 
Superior Court did not dwell on Frampton’s role as a mere 
sperm donor because he voluntarily sought and assumed a 
role in the lives of his biological children. He contributed 
fi nancial support, failed to contest an award of partial 
custody, encouraged the children to call him “Papa,” and 
expressed an intention to move closer to the children in 
order to spend time with them.17  Th e court predicated 
Frampton’s support obligation, in part, on the theory of 
equitable estoppel by fi nding that Frampton had accepted 
responsibilities for the children and therefore would not 
be excused from supporting them. Th e opinion does not 
state whether the enforceable, equitable right belongs to 
the children, appellant, appellee or some combination.18 
However, Frampton was held liable for some level of 
support.

Th e fi nal opinion discussed in this article diff ers 
signifi cantly from the others in that it embraces a state 
constitutional issue. In the case of In re Roberto d.B.,19  the 
initial question presented was whether a birth certifi cate 
can be issued without the name of the woman who 
gave birth listed as the mother. Th e Circuit Court for 
Montgomery County denied a request by the appellant, 
Roberto d.B., that her name be removed because she was 
a “gestational carrier” and did not expect or desire to be 
the parent to twins born as a result of the implantation 
of fertilized eggs in her uterus.20  Th e appellant fi led an 
appeal to the intermediate appellate court, the Court of 
Special Appeals. However the Maryland Court of Appeals 

took jurisdiction over the case before any action by the 
Court of Special Appeals. As explained by Chief Judge 
Bell, writing for the majority of the Maryland Court of 
Appeals:

Th e appellant is the genetic father of the twin children, 
having provided his sperm to fertilize donated eggs. Th e 
egg donor, not a party to this case, is the genetic provider 
of the egg. Th e appellee is the gestational carrier of the 
fertilized eggs that developed in her womb, despite having 
contributed no genetic material to the process. 

... The appellant’s primary contention is that the 
parentage statutes in Maryland, as enforced by the trial 
court below, do not “aff ord equal protection of the law 
to men and women similarly situated.” Maryland’s Equal 
Rights Amendment (citations omitted) specifies that 
“[e]quality of rights under the law shall not be abridged 
or denied because of sex.” Th e appellant contends that 
because Maryland’s parentage statutes allow a man to deny 
paternity, and do not, currently allow a woman to deny 
maternity, these statutes, unless interpreted diff erently, are 
subject to an E.R.A. challenge.21

Th e majority opinion cites numerous cases from Maryland 
and other jurisdictions, but Chief Judge Bell does not 
assert that any case directly holds that paternity statutes 
which fail to provide an opportunity for a woman who has 
given birth to challenge maternity violates the provisions 
of any constitution or statute. Th e majority dismisses the 
“best interest of the child” standard as irrelevant to this 
factual situation. Th ere is no contest as to parental rights 
when the gestational carrier does not wish to assert any 
claim, and the physical act of giving birth is presumed 
not to be dispositive. Th e majority also determined that, 
because there is no evidence of unfi tness on the part of 
the appellant to be the custodial parent, there is no need 
to weigh the best interest of the twins.22 

Th e majority comments on adoption as a method 
for deletion of a name from a birth certifi cate.23 Th e 
majority also includes the appellant’s “…additional 
arguments that we need not address to resolve this case.” 
Th ese arguments concern the possible categories of female 
parentage: birth mother as gestational carrier, egg donor as 
genetic mother.24  Finally, Chief Judge Bell responded to a 
vigorous dissent by Judge Cathell by asserting directly that 
the majority does not defi ne what a “mother” is and does 
not create an “intent standard” by which a woman who 
does not intend to be a parent may deny maternity.25 

Th ree judges dissented from the four-judge Maryland 
Court of Appeals majority opinion. Judge Cathell attacked 
the majority for failing to defer to the legislature on issues 
so fundamental to society. He argued that the reach of 
the majority opinion extends far beyond the limited, 
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administrative, and record-keeping matters it purportedly 
addresses:  

In my view, if ever there was an instance for deference to the 
legislative branch of government—to permit it an opportunity 
to set public policy—it is this case. Instead, less than seven 
unelected (in contested elections) judges, are, in essence, stating 
that it is good public policy for the people of this State to permit 
the manufacturing of children who have no mothers—even at 
the moment of birth.26 

Th e dissent also pointed to the faulty logical analysis by 
the majority. Taken on its own terms, the dissent argues 
that the majority fails to understand paternity law.

Neither appellant nor the woman that carried the child 
through the gestation period deny that she bore and 
delivered the child and that it came out of her birth canal. 
If appellant or either woman were asserting the same issue 
that exists in paternity litigation, the majority might have 
a point. What the majority fails to realize in its opinion, is 
that what a man is doing when he challenges paternity is 
that he denies his particular involvement in fertilizing an 
egg and thus he asserts he is not the particular or correct 
father of the child—a man is not asserting that the child 
has no father at all.27 

A second dissent by Judge Harrell, joined by Judge Raker, 
focused on the lack of an adequate factual record from the 
circuit court, and that no argument was off ered on behalf 
of the twins, the egg donor or the nominal appellee— the 
un-named “gestational carrier.” Th ere was no brief or oral 
argument on behalf of any party other than the appellant, 
and the dissent characterized that as “…woefully 
inadequate to support the license taken by the majority 
opinion.”28 Th e dissent would have remanded the case to 
the circuit court for creation of a complete record.

CONCLUSION
Th e cases reviewed here, however briefl y, represent 

a sampling of how courts in diff erent States have applied 
and changed concepts within family law. In Massachusetts, 
the reason to adopt the concept of de facto parent was 
as a judicial response to the reality of “non-traditional 
families.”29  Th e Court of Special Appeals in Maryland 
found the same need to expand the range of parental 
status and adopted what it characterized as a strict test for 
de facto parent status.30  Th e status of that test currently 
awaits a decision by the Maryland Court of Appeals. 

Finally, in In re Roberto d. B., the Maryland Court of 
Appeals cited the possibilities of reproductive technology 
as the reason to limit, rather than expand, parent status:  

Th e law is being tested as these new techniques become 
more commonplace and accepted; this case represents the 
fi rst challenge in Maryland. Th e case sub judice presents a 

novel question of law, one of fi rst impression in this Court: 
must the name of a genetically unrelated gestational host of 
a fetus, with whom the appellant contracted to carry in vitro 
fertilized embryos to term, be listed as the mother on the 

birth certifi cate when, as a result, children are born?31

It remains to be seen how much alternative relationships 
and reproductive science will remake family law in the 
state courts.

* James A. Haynes is an attorney in Baltimore. 
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a plaintiff  claims injury from a product, actual causation 
can be established only by identifying the defendant who 
made or sold that product.” Th e court went on to reject 
the city’s alternative argument that, whatever the merits 
of market-share liability in the private tort context, a 
governmental action to recover the cost of remediating 
public health hazards is not subject to normal causation 
rules. Th e court stated:

Although the city characterizes its suit as one for an injury 
to the public health and suggests that it is for this injury 
that it is suing, this is not the case. Th e damages it seeks are 
in the nature of a private tort action for the costs the city 
allegedly incurred abating and remediating lead paint in 
certain, albeit numerous, properties. In this way, the city’s 
claims are like those of any plaintiff  seeking particularized 
damages allegedly resulting from a public nuisance.

Th ree dissenting justices urged a contrary result 
based on the proposition that, in a public nuisance action, 
“there is no injured person for whom it is necessary 
to determine which wrongdoer caused the particular 
personal injury.” Th e dissenters analogized the lead-paint 
controversy to a dispute over water pollution, in which 
“ten defendants pour toxic sludge... [into] a stream. Th e 
purpose of a nuisance lawsuit would be to require the 
polluters to clean up the sludge. Th e point of the lawsuit 
would not be to provide a remedy to an individual who 
claims to have been injured by the toxic sludge.”

Th ree days later, the New Jersey Supreme Court 
rejected the analogy of the Missouri dissenters. In the 
case of In re Lead Paint Litigation, the New Jersey court 
considered an action brought by various cities and counties 
for monetary relief to recover the costs of remediating lead 
paint in buildings, providing medical care, and educating 
citizens about lead paint dangers.3 Echoing the Missouri 
dissenters’ recognition that the public nuisance doctrine 
covers generalized environmental pollution as such, 
the New Jersey court held that governmental entities 
bringing public nuisance claims are limited to seeking 
abatement injunctions, and may not bring actions for 
monetary relief. While the New Jersey court held that 
private plaintiff s may sue for damages caused by a public 
nuisance, the court ruled that such damages are available 
“only if the private plaintiff  has suff ered harm of a kind 

Missouri and New Jersey Courts 
Reject “Market Share” Liability 
for Lead Paint Manufacturers
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diff erent from that suff ered by other members of the 
public.” Unlike the Missouri decision, the New Jersey 
ruling turned in part on the court’s interpretation of a 
state statute—the Lead Paint Act—which, in declaring 
the presence of lead paint in buildings to be a “public 
nuisance,” used the term in the limited sense recognized 
by the common law.

Two justices dissented from the New Jersey court’s 
decision, acknowledging that it was correct under 
traditional legal principles, but arguing that those 
principles should be modifi ed to create broader liability 
where necessary to provide a remedy to a potentially 
dangerous product. Th e dissent, authored by Chief Justice 
James R. Zazzali, asserted that the New Jersey Supreme 
Court “has a duty to reconcile outdated formulations of 
the common law with the complexities of contemporary 
society. Th e common law must stand ready to adapt as 
appropriate, to shape, redress, and remedy so as to answer 
measure for measure the particular evil it pursues.” 
According to the dissenters, there is a legal “right to be 
free from the harmful eff ects of lead paint,” and imposing 
liability under the public nuisance doctrine would be 
“an appropriate and effi  cient means for vindicating” this 
right.

What some legal commentators have found most 
surprising about the Missouri and New Jersey decisions 
is not that they invoked the traditional elements of tort 
law to limit monetary recovery to those cases in which a 
particular injured party could prove that his injuries were 
caused by the conduct of a particular defendant—that 
principle has been in place literally for centuries. Th e 
surprising feature of the two decisions is that they were 
decided by such narrow majorities—4-3 in Missouri, and 
4-2, with one justice abstaining, in New Jersey. Th ese legal 
experts argue that the narrow majorities commanded by 
such time-honored common-law principles evidences 
the peril faced by businesses that have organized their 
operations in reliance on these principles, and reveals a 
serious threat to the rule of law as applied in the context 
of mass tort litigation. Th ey point to the proposition 
stated by the New Jersey dissenters—that, in reviewing 
claims for retrospective monetary relief, courts should 
“adapt” and “shape” new remedies rather than adhering 
to “outdated formulations of the common law”—to 
prove this point, since the most basic feature of the rule 
of law is the law’s ability to be known in advance by 
persons seeking to comply with its requirements. 

Perhaps a greater protection than the narrow 
majorities in Missouri and New Jersey is another recent 

decision from a California trial court that did not address 
the merits of a similar lead-paint lawsuit, but instead 
addressed something even more important: the validity 
of a contingency fee agreement between the municipal 
plaintiff  and an outside law fi rm it had retained to 
prosecute its public nuisance claim. According to the 
California Superior Court judge overseeing County of 
Santa Clara v. Atlantic Richfi eld Co., such contingency 
fee arrangements are improper in public nuisance cases 
because they violate the neutrality required of attorneys 
representing the government. One thing is certain, 
whether market-share liability is valid or not as a matter 
of law in the world of lead paint litigation, the amount 
of litigation is likely to be signifi cantly lower if the 
municipal plaintiff s are barred from hiring contingency-
fee lawyers and are instead forced to internalize the costs 
of litigation. 
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