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U.S. Health Care Reform: 
Comprehensive Insurance or  

Affordable Care? 

By Don W. King*

In 2010, Congress passed the Patient Protection and Afford-
able Care Act (Affordable Care Act or ACA).1 The ACA re-
flects an approach to health care reform in which insurance 2 

is used as the primary means to assure access to care. Under this 
approach, legislation is designed to increase the percentage of 
the population who have comprehensive, third-party coverage 
to pay for the majority of their medical expenses. 

Since World War II, Congress and state legislators have 
often taken this approach, attempting to increase access to care 
by enacting polices that increase the prevalence of comprehen-
sive, third-party coverage.3 However, for many years, prices for 
both health insurance and medical care have increased,4 and 
health care expenditures as a percentage of gross domestic prod-
uct have increased.5 Economic theory and some data suggest 
that policies designed to increase comprehensive, third-party 
coverage may be important contributors to high prices and 
large expenditures.6    

This essay recommends a different approach, one in which 
each individual owns the funds used for his or her health care 
and chooses both health insurance and medical care from a 
wide variety of options. To achieve greater individual owner-
ship, Congress and state legislators will need to repeal or de-
crease present incentives that favor third-party payment over 
paying directly for both health insurance and medical care. To 
achieve a wider variety of options, Congress and state legislators 
will need to repeal or decrease the stringency of many of the 
regulations presently governing health insurance, professional 
and hospital care, and pharmaceuticals. In addition, states will 
need to ensure that liability for medical malpractice does not 
limit access to care.  

The essay is divided into four sections. Section I briefly 
describes the effects that policies enacted prior to the ACA 
(pre-ACA) have had on health care prices and expenditures. 
Section II summarizes the likely effects that major ACA provi-
sions will have on prices and expenditures. Section III outlines 
an approach to health care reform that would lead to greater 
individual ownership of health care funds and increase each 
person’s options for health insurance and medical care. Section 
IV describes how these latter reforms may be more effective 

than comprehensive insurance at increasing access to care for 
low-income, high-risk,7 and older Americans.   

I. Effects of Pre-ACA Policies on Prices and 
Expenditures 

When considering the effects that federal and state policies 
have on health care prices and expenditures, it is important to 
consider separately the market for health insurance and the 
market for medical care.  

Pre-ACA policies have increased prices for private health 
insurance in two primary ways. Some policies provide an 
incentive for individuals to obtain more health insurance than 
they otherwise would. Other policies restrict one’s options for 
health insurance. Similarly, pre-ACA policies have increased 
prices for medical care in two primary ways. Some policies 
provide an incentive for individuals to obtain more medical care 
than they otherwise would. Other policies effectively restrict 
one’s options for medical care and medical products.  

A. Incentive to Obtain Excess Health Insurance

Since 1943, the federal government has allowed an 
employee to exclude the value of employer-sponsored health 
insurance (ESI) from gross income when calculating one’s 
income tax.8 However, the exclusion does not apply if one 
purchases insurance independent of an employer (IPI), and it 
does not apply if one pays for medical care directly or “out-of 
pocket.”9 As a result, there is a strong incentive for individuals 
to choose ESI over IPI and a strong incentive to choose a 
comprehensive health plan with minimal cost sharing over a 
more limited plan that involves significant cost sharing. 

By increasing the prevalence of comprehensive, third-
party coverage, the exclusion of ESI increases access to care for 
some people. However, the tax preference for ESI increases the 
demand for private health insurance,10 specifically the demand 
for more expensive, comprehensive insurance with minimal cost 
sharing. Greater demand for any good or service usually leads 
to higher prices and larger expenditures.11 In addition, when 
an employer owns the funds used for an employee’s health 
insurance, the employee has less ability to choose insurance that 
best meets the needs of his or her particular situation.12 

B. Restricted Options for Health Insurance 

 Beginning in the 1970s, some states enacted laws that 
restrict health insurance underwriting.13 For example, some 
states require insurers to provide insurance to all applicants 
(guaranteed issue), and some states require insurers to charge all 
applicants the same price (community rating), regardless of the 
insured’s risk of incurring medical expenses.14 In addition, both 
Congress and states have enacted laws that require insurers to 
offer or include certain benefits in each insurance policy they 
sell (mandated benefits). For example, Congress has required 
group health plans to cover at least forty-eight hours of hospital 
care following childbirth,15 and some states require insurers to 
offer or include coverage for items such as in vitro fertilization 
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or the treatment of alcoholism.16 
 The primary benefit of underwriting restrictions is that 

high-risk persons are able to purchase health insurance at a lower 
price than they otherwise would, increasing insurance prevalence 
among high-risk persons.17 However, these restrictions increase 
prices for others,18 decreasing insurance prevalence among low 
and average-risk persons.19 One study suggests that absent a 
mandate to purchase health insurance, the net effect is a decrease 
in the overall prevalence of health insurance.20

Similarly, the primary benefit of mandated benefits is that 
persons who need the care for which coverage is mandated will 
have fewer out-of-pocket expenses than they otherwise would. 
However, most mandated benefits increase insurance prices,21 
decreasing insurance prevalence among low and average-risk 
persons.22 As with underwriting restrictions, one study suggests 
that benefit mandates decrease the overall prevalence of health 
insurance.23 In effect, both underwriting restrictions and 
mandated benefits prevent people from choosing less expensive 
insurance that may be better for their particular situation.  

C. Incentive to Obtain Excess Medical Care

As noted above, the exclusion from gross income for 
income tax purposes applies to ESI, but not to funds that a 
person uses to pay for care directly.24 As a result, it is in most 
persons’ interest to choose a comprehensive health plan that 
involves minimal cost sharing. In addition, Congress in 1965 
created Medicare and Medicaid, public “insurance” programs 
that pay for medical care for persons 65 and older and for certain 
low-income Americans, respectively.25 Because these programs 
pay for a large majority of a beneficiary’s medical expenses,26 
they create a strong incentive for eligible persons to have the 
federal or state government pay for their medical care. 

Both the ESI exclusion and public insurance increase 
access to care for some people. However, third-party payment 
for care increases the demand for care, and greater demand 
usually results in higher prices and larger expenditures. While 
greater demand and large expenditures for medical care are not 
necessarily problems,27 when a third party pays for most care, 
there are few constraints on the demand for care, and the greater 
demand may lead to costly expenditures that have relatively few 
benefits.28 In addition, when a public or private health plan 
owns the funds used for an individual’s care, an individual has 
less flexibility to use the funds in the most appropriate way for 
his or her clinical situation.29 

Public insurance has additional disadvantages. Because of 
low payment rates and other factors, some physicians do not 
accept public insurance beneficiaries.30 Also, public insurance 
requires public funding, and the taxation necessary to fund 
public insurance has costs to society in addition to the cost of 
the funds collected.31 Finally, because public spending for health 
care now represents a large and growing portion of both federal 
and state budgets,32 public insurance in its present form is not 
likely to be sustainable.33 

D. Restricted Options for Medical Care and Medical Products

During the latter half of the 20th century, both Congress 
and state legislators enacted numerous regulations governing 
professional care, medical facility care, and pharmaceuticals. For 
example, states began licensing and delineating scope of practice 

rules for a number of relatively new health professions,34 and 
many states established planning boards that require hospitals 
and other facilities to obtain a certificate of need (CON) before 
expanding facilities or purchasing major equipment.35 

In 1962, Congress for the first time required 
pharmaceutical companies to gain approval from the U.S. 
Food and Drug Administration (FDA) before releasing a new 
drug to the U.S. market.36 In 1996, Congress authorized the 
Department of Health and Human Services (HHS) to develop 
regulations related to the privacy and security of personal health 
information.37 Finally, beginning around 1960, the number 
and monetary value of state medical malpractice lawsuits 
increased.38  

Both health care regulations and the threat of malpractice 
liability have benefits. Potential benefits include higher quality 
care, safer drugs, or greater confidentiality of personal health 
information. However the benefits of some of these regulations 
appear to be small. For example, many studies suggest that 
stringent licensing and scope of practice rules do not increase 
quality,39 and many data suggest that nurse practitioners are able 
to provide high quality primary care and high-quality, low-risk 
labor and delivery care.40 

In addition, even beneficial regulations increase the cost 
of providing care, and some regulations specifically restrict 
the entry of competitors.41 For example, studies suggest that 
stringent licensing rules increase professional wages42 and 
increase prices for some types of professional care.43 In a series 
of studies in the 1980s, Federal Trade Commission investigators 
found that CON rules do not decrease hospital costs, but in 
some cases increase them.44 Similarly, the development of 
new pharmaceuticals is costly,45 and regulatory compliance is 
likely an important component of total cost.46 As with health 
insurance regulations, regulations involving medical care and 
medical products in effect prevent persons from choosing less 
expensive options.

Finally, while studies of malpractice law are subject to 
error, the best available data suggest that a large majority 
of patients injured by substandard care do not sue.47 Other 
studies suggest that when a lawsuit is filed, there is not a strong 
correlation between substandard care and compensation of 
victims.48 If these studies are correct, it is likely that most persons 
injured by substandard care are not receiving compensation, 
and malpractice law may not be having a significant deterrent 
effect.49 In addition, studies suggest that malpractice law is 
administratively costly,50 and the threat of a malpractice lawsuit 
may lead physicians to use excess resources51 or discontinue 
providing certain types of care.52 

II. ACA Provisions Designed to Increase Third-Party 
Coverage 

The ACA includes a number of provisions designed 
to extend comprehensive, third-party coverage to a larger 
percentage of the population. For example, the ACA requires 
most Americans to purchase health insurance or pay a penalty 
(individual mandate),53 provides persons with income between 
one and four times the federal poverty level (FPL) a tax credit to 
purchase insurance,54 requires employers to pay an assessment 
if one of their employees receives a tax credit,55 and expands 
Medicaid to all persons whose income does not exceed 138 
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percent of the federal poverty level.56 
In addition, the ACA requires health plans and insurers 

to cover a standard benefit package,57 prohibits both health 
plans and insurers from imposing a preexisting condition 
exclusion and from establishing rules for eligibility based on 
health status,58 requires insurers to issue insurance and guarantee 
renewability to all employer and individual applicants,59 and 
prohibits insurers in the individual and small group markets 
from varying premiums based on heath status.60  

 The individual mandate, the tax credit to purchase private 
insurance, and the employer assessment will undoubtedly 
increase the prevalence of private health insurance and may 
increase access to care for some people. However, each of these 
features will increase the demand for private insurance, and the 
greater demand will likely lead to higher insurance prices and 
larger expenditures.

Similarly, the individual mandate, tax credit, employer 
assessment, and Medicaid expansion will increase the overall 
prevalence of third-party coverage and may increase access 
to care for some people. However, each of these features will 
increase the demand for medical care, and the greater demand 
will likely lead to higher prices and larger expenditures. Also, 
because many persons may substitute Medicaid for private 
insurance,61and because many physicians do not accept 
Medicaid beneficiaries,62 new Medicaid beneficiaries may have 
less access to care than they had prior to the ACA.  

Both the ACA’s tax credit and insurance regulations will 
make health insurance more affordable for some people.63 
However, both the credit and the regulations will increase 
insurance prices for others.64 In addition, the insurance 
regulations will prevent insurers from developing less expensive 
and more innovative types of insurance for people who desire 
them.   

Finally, the tax credit to purchase private insurance and the 
expansion of Medicaid will increase federal spending,65 and the 
taxation necessary to fund the extra spending will have costs to 
society in addition to the cost of the funds collected.66    

III. Alternative Approach to Health Care Reform    

As noted in Section I, some federal and state policies 
provide an incentive for individuals to have a third party pay for 
their health insurance and medical care. Other policies in effect 
restrict one’s options for either health insurance or medical care. 
As noted in Section II, the ACA will likely increase the extent of 
third-party payment for medical care and further restrict one’s 
options for health insurance. Together, these features will likely 
lead to even higher prices and larger expenditures.  

In contrast, reforms that return health care funds to 
individuals and reforms that allow a wider variety of health 
insurance and medical care options should lead to both 
lower prices and fewer expenditures.67 In addition, by giving 
individuals more control over their health care dollars, and by 
allowing insurers, professionals, and pharmaceutical companies 
to provide a wider variety of services and products, these reforms 
should lead to more personalized care, greater innovation, and 
potentially higher quality. 

Reforms to achieve greater individual ownership and a 
wider variety of options can be organized under five categories: 

(1) repeal ACA provisions that increase third-party coverage;68 
(2) equalize the tax treatment of funds used for health care; 
(3) replace public insurance with public subsidies and private 
philanthropy; (4) repeal or decrease restrictions on private health 
insurance; and (5) repeal or decrease restrictions on medical 
care and medical products. 

A. Repeal ACA Provisions That Increase Third-Party Coverage

To increase individual ownership of health care funds, 
Congress will need to repeal ACA’s individual mandate,69 
employer assessment,70 and Medicaid expansion.71 Repealing 
the individual mandate and employer assessment should 
prevent a large increase in the demand for private health 
insurance and a large increase in insurance prices and health 
care expenditures. Similarly, repealing the individual mandate, 
employer assessment, and Medicaid expansion should prevent a 
large increase in the demand for medical care and a large increase 
in medical care prices and health care expenditures.  

To increase one’s options for health insurance, Congress 
will need to repeal ACA’s underwriting restrictions72 and 
required benefit package.73 Repeal of both types of requirements 
should prevent a large increase in insurance prices74 and allow 
insurers to provide a wider variety of insurance options.   

To prevent a large increase in public expenditures,75 
Congress will need to repeal ACA’s tax credit 76 and Medicaid 
expansion.77 Finally, repealing each of the provisions described 
in Section II will be necessary to achieve many of the reforms 
recommended below.

B. Equalize Tax Treatment of Health Care Funds 

To increase individual ownership of health care funds, 
Congress will need to partially equalize the tax treatment of 
ESI, IPI, and direct payment for care.78 For example, Congress 
could enact a standard tax credit for health insurance,79 enact a 
standard deduction for health insurance,80 or decrease restrictions 
presently placed on health savings accounts (HSAs).81 

More equal tax treatment would allow individuals to 
choose between ESI and IPI, free of the tax code’s influence. 
It also would allow persons to choose between purchasing 
low deductible, comprehensive plans and high deductible, 
less comprehensive plans, free of the tax code’s influence.82 
Some people would continue to choose ESI and to choose 
comprehensive plans with minimal cost sharing. Others would 
choose IPI or pay directly for more of their care. It is likely 
that over time, individuals would begin to purchase insurance 
independent of their employer and to pay directly for more of 
their care. As more individuals use their own funds to purchase 
health insurance and pay for medical care, prices for health 
insurance, prices for medical care, and health care expenditures 
should decline.83 

Greater individual ownership would have other benefits. 
If individuals owned their health care funds, insurers would 
have greater incentive to develop innovative types of insurance, 
and both professionals and medical facilities would have greater 
incentive to develop innovative ways to provide cost-effective 
care. Each of the reforms that partially equalize tax treatment 
would lead to less federal revenue. However, the lost revenue 
would be small compared to the lost revenue that presently 
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results from the exclusion of ESI from gross income.84  

C. Replace Public Insurance with Subsidies and Philanthropy   

Also to increase individual ownership of health care funds, 
Congress will need to replace public insurance with public 
subsidies and private philanthropy.85 For example, Congress or 
states could replace public insurance with a subsidy that a person 
could use to purchase insurance or pay directly for care.86 The 
subsidy amount could be based on a person’s income, one’s risk 
of incurring medical expenses,87 or both. Private philanthropy 
could take the form of a contribution to an organization that 
supports medical care for persons who need assistance or a 
contribution to a professional organization that provides care 
for persons who need assistance.88 

Replacing public insurance with a public subsidy would 
allow beneficiaries to choose from the same health insurance 
and medical care options available to non-beneficiaries. Because 
many physicians do not accept public insurance beneficiaries,89 
replacing public insurance with a public subsidy may improve 
access to care, especially among Medicaid beneficiaries. Also, 
if individual beneficiaries owned their health care funds, 
insurers would have an incentive to develop innovative and 
less expensive insurance, and professionals and hospitals would 
have an incentive to develop more innovative ways to provide 
cost-effective care. 

In addition, replacing public insurance with a subsidy 
of a defined amount would allow both the federal and state 
governments to better control their expenditures.90 Finally, 
because private philanthropy tends to be more flexible and 
more adaptable to the needs of each person than either public 
insurance or public subsidies, and because it does not entail 
taxation costs,91 private philanthropy offers the possibility of 
even greater access to care at less cost to society.  

One potential disadvantage of a subsidy for low-income 
persons is that some persons may not seek the care they need.92 
While most beneficiaries should be able to manage their 
health care funds wisely,93 it may be necessary to require some 
beneficiaries to purchase a comprehensive health plan or to 
provide a subsidy at the point of care.94 

D. Decrease Restrictions on Private Health Insurance  

To increase one’s options for health insurance, Congress 
and state legislators will need to repeal or decrease the stringency 
of many of the underwriting restrictions and mandated 
benefits presently governing health insurance. For example, 
states could repeal present requirements for community 
rating or requirements for insurers to pay for the treatment 
of alcoholism.95 Congress could repeal the requirement that 
health plans that provide mental health benefits provide the 
same annual and lifetime limits for mental health benefits as 
for medical/surgical benefits.96 Similarly, using its authority 
to regulate interstate commerce, Congress could exempt an 
insurer in one state from underwriting restrictions and benefit 
mandates imposed by a purchaser’s state.97

Each of these reforms should lead to both lower health 
insurance premiums and greater insurance prevalence.98 In 
addition, these reforms would allow insurers to design more 
innovative types of insurance and allow individuals to choose 
insurance more suited to their particular needs. The primary 

disadvantage is that high-risk persons and persons who require 
care for which payment is presently mandated would be 
required to pay higher premiums or incur more out-of-pocket 
expenses. However, there are a number of ways Congress and 
state legislators can facilitate greater high-risk access that do not 
significantly increase insurance prices for others.99 

E. Decrease Restrictions on Medical Care and Medical Products     

To increase one’s options for medical care and medical 
products, Congress and states will need to repeal or decrease 
the stringency of many of the regulations presently governing 
professional care, medical facility care, and pharmaceuticals. 
For example, states could repeal or decrease the stringency of 
their scope of practice rules for mid-level practitioners,100 or 
states could repeal their CON laws for facility expansion.101 To 
increase access to new pharmaceuticals, Congress could allow 
private drug-certifying bodies to carry out many of the functions 
presently performed by the FDA,102 allow a dual track option 
for access to experimental drugs,103 maintain the requirement 
for safety and efficacy, but eliminate the requirement for 
prior approval,104 or maintain the requirement for safety, but 
eliminate the requirement that pharmaceutical manufacturers 
demonstrate efficacy before releasing a new drug.105   

Also to increase one’s options for medical care, states that 
have not done so will need to reform their medical malpractice 
law.106 For example, states could place a cap on non-economic 
damage awards107 or enforce patient-physician contracts for 
malpractice protection made in advance of care.108 

Fewer restrictions on professionals, facilities, and 
pharmaceutical companies should decrease the cost of providing 
care and should lead to lower prices. In addition, these reforms 
would allow professionals and hospitals to develop more 
innovative ways to provide care.109 Similarly, liberalizing the rules 
governing new drug development may allow pharmaceutical 
companies to develop new drugs that cannot be cost-effectively 
developed under the present regulatory framework. Finally, 
meaningful medical malpractice reform should result in both 
lower prices and more readily available care.110 

Potential disadvantages of fewer restrictions include 
less patient safety or less patient privacy. However, as noted 
previously, data suggest that many of these regulations have 
relatively few benefits, but often large costs. Each regulation 
should be evaluated, and those for which costs outweigh benefits 
should be eliminated or made less stringent.  

IV. Effects of Reforms on Persons Who May Need 
Assistance 

Reforms that facilitate individual ownership of health 
care funds and reforms that increase one’s options for health 
insurance and medical care should lead to lower prices, and 
thus greater access to care for most people. However, even 
with lower prices, some people may need assistance in paying 
for care. This section discusses how the recommended reforms 
should improve access for low-income, high-risk, and older 
Americans.111     

A. Low-Income Persons  

Each of the recommended reforms should result in lower 
prices for either health insurance, medical care, or both. Lower 
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prices would be especially beneficial for low-income persons. 
While a standard deduction and less restrictive HSAs would 
have less direct benefit for a low-income person,112 either reform 
would allow low-income persons on the margin to better afford 
both health insurance and medical care, and either would 
increase the ability of higher-income persons to contribute to 
low-income care. Unlike a standard deduction, a standard tax 
credit for health insurance would provide an equal benefit for 
low-income and high-income persons.113 If the credit were made 
refundable, it could serve as a subsidy for low-income persons, 
significantly increasing their insurance prevalence.   

Three reforms may be especially beneficial. Most people 
do not benefit from underwriting restrictions and required 
benefits. Eliminating or decreasing these requirements would 
allow many low-income persons to purchase less expensive 
insurance that covers large, unexpected expenses. Similarly, 
fewer restrictions on mid-level practitioner care should increase 
low-income access to primary and low-risk labor and delivery 
care.114 Finally, allowing patients and physicians to contract for 
malpractice protection in advance of care may encourage more 
physicians to provide low-income care at either no charge or 
a discounted rate.115  

For low-income individuals who do need assistance, 
a public subsidy or private philanthropy should provide 
greater access than public insurance.116 A subsidy in advance 
of care would allow a recipient to choose insurance and care 
from the same options available to others.117 Because private, 
philanthropic support is more adaptable to the needs of each 
individual, and because it does not entail taxation costs,118 
private philanthropy offers the possibility of even greater low-
income access at less cost to society.119    

B. High-Risk Persons 

As noted previously, each of the recommended reforms 
should result in lower prices for either health insurance, 
medical care, or both. Because high-risk persons often require 
more care and because their insurance may be more expensive, 
lower prices would be especially beneficial for them. Also, 
high-risk persons are not necessarily low-income. Equalizing 
the tax treatment of ESI, IPI, and direct payment would make 
it possible for more high-risk persons to pay for their own care 
and more high-income persons to contribute to organizations 
that support high-risk care.  

Three reforms may be especially beneficial. Many high-
risk individuals do not benefit from health insurance mandates. 
Fewer mandates would allow these persons to obtain health 
insurance at lower prices. Also, high-risk persons often require 
care from specialized facilities.120 Eliminating or decreasing 
the extent of CON laws should facilitate the development of 
additional specialized centers, potentially increasing high-risk 
access to specialized care. Finally, fewer restrictions on access 
to new pharmaceuticals would be especially advantageous for 
high-risk persons who face life-threatening illnesses.121 

While many high-risk persons may be able to obtain 
affordable insurance in an unregulated market,122 some will 
likely require assistance. For those who do, a public subsidy 
or private philanthropy is more likely than underwriting 

restrictions to increase access, without increasing prices for 
others. A subsidy could be provided to a state-created high-
risk pool,123 or a risk-adjusted subsidy could be provided 
directly to a high-risk individual to purchase private insurance 
or pay directly for care. As with low-income persons, private 
philanthropy offers the possibility of even greater high-risk 
access at less cost to society.   

C. Medicare Beneficiaries 

Each of the recommended reforms should result in lower 
prices for either health insurance or medical care. Similar to 
high-risk persons, older persons tend to require more care, 
and as a result, lower prices would be especially beneficial for 
them. 

Congress also should consider replacing traditional 
Medicare with a subsidy that a beneficiary could use to 
purchase private insurance or pay directly for care.124 A 
subsidy could be income based, risk adjusted, or both. The 
primary advantage of a subsidy over Medicare insurance is that 
a beneficiary would be able to choose from health insurance 
and medical care options similar to those available to younger 
people. Also, if beneficiaries owned the funds used for their 
care, insurers would have an incentive to develop innovative 
types of insurance for seniors, and professionals and facilities 
would have an incentive to develop more cost-effective ways 
to provide senior care. Replacing Medicare “insurance” with 
a subsidy of a defined amount also would allow the federal 
government to better control both its present expenditures 
and long term liabilities.125 

Finally, Congress should consider allowing younger 
Americans to opt out of Medicare, placing their Medicare 
payroll taxes and other contributions into personal accounts to 
pay for retirement medical expenses.126 By converting Medicare 
payroll taxes into savings for health care, it is possible that 
over time, both Medicare as an insurance program and public 
subsidies could be eliminated.127 Low-income and high-risk 
seniors could be eligible for the same public subsidies and 
private philanthropy described earlier for other low-income 
and high-risk individuals.

V. Summary  

During the 20th century, both the federal and state 
governments enacted laws that led to third parties paying 
for most U.S. health insurance and third parties paying for 
most U.S. medical care. Both also enacted laws that placed 
restrictions on the types of health insurance that insurers 
can offer and the ways that professional and hospitals can 
provide care. In addition, the federal government required 
pharmaceutical companies to gain approval before releasing 
a new drug to the U.S. market, and the number and value of 
medical malpractice lawsuits increased. While each of these 
developments has had benefits, together they have contributed 
to high prices for health insurance, high prices for medical 
care, and large health care expenditures.        

To decrease prices for both health insurance and medical 
care, Congress and state legislators will need to repeal or 
decrease the effects of laws that favor third-party payment 
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over paying directly for both health insurance and medical 
care and to repeal or decrease the stringency of many of the 
regulations presently governing health insurance and medical 
care. In addition, the federal government will need to decrease 
restrictions on access to new pharmaceuticals, and states will 
need to enact reforms to assure that malpractice lawsuits do 
not limit access to care.  

By making insurance and care more affordable, greater 
individual ownership of funds and a wider variety of options 
should increase access to care for most people. In addition, 
these reforms should lead to fewer excess expenditures, greater 
innovation, and potentially higher quality. Finally, these 
reforms may be more effective than universal, comprehensive 
insurance at increasing access to care for low-income, high-
risk, and older Americans.       
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The Affordable Care Act: 
What’s There to Like About It?

Timothy S. Jost**

I. Not the “Best Health Care System in the World”

I find myself in the awkward and ironic position of being 
asked to defend an essentially Republican health reform 
statute to a readership that I imagine largely sees the leg-

islation as a government takeover of our health care system.  
The Patient Protection and Affordable Care Act (ACA)1 is 
not the legislation I would have drafted to reform our health 
care system.  It is an unwieldy construct of conservative and 
mainstream health policy prescriptions, sprinkled with a few 
progressive ideas; much closer to historically market-based Re-
publican health reform proposals than historically Democratic 
proposals based on social insurance models.   

The ACA, however, addresses a number of very real 
problems.  Every other developed nation has embraced as a 
fundamental public policy priority the task of making the 
wonders of modern medicine available to all, regardless of 
ability to pay.  Access to health care, like access to education 
or the vote, is essential if people are to have the opportunity 
to participate as productive citizens in a free society.  Most 
developed nations have, therefore, established national health 
services or social insurance systems to ensure access to health 
care for all, regardless of ability to pay.  Of course, each of these 
systems has its own problems, but each makes basic health care 
available to all at a cost that is far less than what Americans 
pay for health care.  

The United States has pursued a different path.  Since the 
1930s, we have relied on an employment-based health insurance 
system for financing health care.2  This system has served us 
reasonably well.  Insurance can be purchased by employment-
based groups, particularly large groups, at much lower cost than 
individual insurance because administrative costs are lower and 
insurers face lower risks.3  Employers also benefit because they 
have a healthier and more productive labor force.  Pushed by 
unions and the threat of unionization and pulled by tax sub-
sidies—which have become our third largest national health 
program and our largest tax expenditure—employment-based 
health insurance spread very rapidly in the 1950s and 1960s.4  
In the 1960s, Congress created two programs—Medicare for 
the elderly and disabled and Medicaid for the poor—that 
filled the most important gaps left by our employment-based 
system.  By the 1980s, private health insurance covered four 
in five Americans.5

There were always gaps in coverage, however, and employ-
ment-based coverage has deteriorated dramatically in recent 
years.  As of 2010, 49.9 million Americans, 16.3 percent of 
the population, lacked health insurance.6  Over longer periods 
of time, the number of Americans uninsured at least tempo-
rarily is much higher, approaching 2 in 5 Americans.7  Many 

are uninsured more or less permanently, although many also 
move in and out of the insurance market as their life circum-
stances change.  Although Medicaid, supplemented by the 
State Children’s Health Insurance Program, offers coverage to 
the elderly, disabled, and most poor children, Medicaid does 
not cover childless adults and in many states only covers very 
poor parents.  

Of course, the uninsured are not necessarily denied access 
to health care.  We retain a tattered safety net of federally-quali-
fied health care centers, county hospitals, and free clinics that 
in some parts of the country offer some health care services 
to some people.  Also, hospitals that participate in Medicare 
and have emergency rooms cannot refuse to stabilize the 
condition of persons whose emergent medical condition puts 
their health in immediate jeopardy,8 although hospitals have 
no responsibility to offer continuing care once the emergency 
abates and do not have to offer even emergency care for free.  
No law guarantees access, however, to primary, preventive, or 
continuing chronic care, and we pay a high price in terms of 
morbidity and mortality for this lack.9  45,000 Americans die 
each year prematurely because of lack of health care coverage.10  
International statistics also demonstrate that financial barriers 
to care are a much greater problem in the United States than 
in other developed countries.11  

The United States also measures poorly compared to 
other nations when we consider the cost of care.  It is com-
mon knowledge that we spend far more on health care than 
any other nation, whether measured by percentage of gross 
domestic product or per capita expenditure.12  To some extent 
this is to be expected.  Health care is a luxury good and national 
expenditures per capita rise linearly with national wealth.  But 
the United States is far above the curve—we spend much more 
than a country with our wealth would be expected to spend.13  
Other developed countries are much more effective than we 
are in controlling the cost of health care, and thus have more 
to spend, publicly or privately, on other desirable goods and 
services, including education and social services, which argu-
ably make a greater contribution to a healthy population than 
does health care.

Finally, we do not get the quality of care that our expen-
ditures would warrant.  We have  high infant mortality rates 
and low life expectancies, although that probably has more to 
do with other factors—like social inequality and poor public 
health infrastructure—than with lack of access to medical care. 
Although we do very well in some things, detection and treat-
ment of cancer, for example, health care in the United States 
is on the whole not exceptional.14  For example, the United 
States ranks last among 19 developed nations in mortality from 
preventable diseases, and we have lost ground relative to other 
nations over the past several years. 15  

II. The Affordable Care Act: A Conservative Response

This is the situation that we faced in 2008 when Barack 
Obama was elected president.  Although many seem now to 
have forgotten it, America faced a terrifying economic crisis in 
2008.  Profligate spending and even more profligate tax cuts, 
coupled with reckless deregulation of the financial industry, 
had driven the country to the brink of financial collapse.  The 
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2008 election gave the Democratic party not only the White 
House, but also decisive control of the House and Senate.  For 
the first time in decades, the Democrats faced the possibility 
of realizing their long-cherished dream of addressing the cost, 
quality, and, above all, access problems that plague our health 
care system.

But the balance of power in both the House and Senate 
were held by conservative rather than progressive Democrats, 
and the White House was held by a moderate Democrat com-
mitted to ending political divisiveness and conflict rather than 
to enacting a progressive agenda.  Through the summer of 2009, 
moreover, there was a firm hope that moderate Republicans in 
the Senate would join with the Democrats in adopting truly 
bipartisan reform.  

From the beginning, therefore, the ACA was built on 
mainstream or conservative, rather than progressive, principles.  
A single-payer system—Medicare for all—was never even 
considered.  Congress even refused Americans the choice of a 
public insurance system as an alternative to private insurance 
coverage.  

The resulting legislation was built on basic principles that 
have traditionally been associated with conservative advocacy 
organizations and scholars.16  First, expansion of access for 
middle-income Americans is based on extending private in-
surance coverage rather than by building a new public system. 
Second, extension of coverage for this group is accomplished 
through the use of tax credits rather than direct payments.  
Third, health insurance exchanges will be used to encourage 
managed competition between insurers to bring down costs.  
Fourth, the problem of the cost of health care services is ad-
dressed through attempts to make markets function better 
rather than through price controls.  Fifth, assistance for the 
truly needy is provided through the means-tested, federal-state 
Medicaid program.  Sixth, there is no direct rationing of services.  
Seventh, the states will have the option of managing much of 
the program themselves to avoid the creation of a new federal 
bureaucracy.  Many of these same principles are reflected in Paul 
Ryan’s Roadmap for America, although he would, of course, 
disclaim any resemblance.17

In fact, many provisions of the ACA come from Republi-
can Members of Congress. In its mark-up of reform legislation 
in June and July of 2009, the Senate Health Education and 
Labor Committee adopted 161 Republican amendments in 
whole or in revised form.18  In the words of John McDonough, 
one of the key Senate staffers who worked on the bill:

Republican ideas permeate the ACA.  The individual 
mandate was advanced and broadly embraced by Repub-
licans in the Clinton era, including Hatch and Grassley.  
Private-market subsidies to purchase private insurance 
was another cornerstone of the 1993 Republican alterna-
tive.  No public-plan option was a persistent Republican 
demand.  The Elder Justice Act was a priority for Hatch 
and Grassley.  The Physician Payment Sunshine Act was 
another Grassley passion.  Expanded fraud and abuse was 
a concern for Grassley and Tom Coburn (R-OK). Limit-
ing the tax exclusion for everyone (through the “Cadillac” 
excise tax) and not just for the wealthy, was a cornerstone 

demand for Enzi.  The young “invincible” catastrophic 
coverage option was a Snowe priority.  Allowing consum-
ers and businesses to buy health insurance across state lines 
was a priority for nearly every Republican member.19

Not surprisingly, public opinion surveys consistently show 
that many (about a quarter) of Americans who oppose the legis-
lation believe that it did not go far enough—a fact concealed by 
polls that simply ask whether Americans support or oppose the 
legislation.20  Undoubtedly, many supporters of the legislation, 
including myself, do so reluctantly, wishing it had gone further 
to cover more uninsured Americans and had relied more on 
public rather than private insurance to accomplish this end.  
Having said this, the benefits of the law cannot be gainsaid. The 
remainder of this essay will address those benefits.

III. Access to Health Care

First, the ACA will extend health insurance coverage to 30 
to 33 million Americans.21  About half of these will be covered 
through Medicaid expansions and half through private insur-
ance purchased through premium tax credits. It is also quite 
possible that additional Americans will be covered through 
employer-sponsored insurance, as happened in Massachusetts 
after it adopted its health care reform law on which the ACA 
is modeled.22  It is likely that some additional higher-income, 
self-employed Americans will purchase health insurance because 
of the minimum coverage requirement. Finally, an estimated 
38 percent of those who remain uninsured will be potentially 
eligible for Medicaid but unenrolled.23  Because the ACA allows 
hospitals to enroll presumptively eligible persons in Medicaid 
who require hospital care, this population will effectively have 
coverage if they have sufficiently serious problems to require 
hospital care. 

As previously noted, this extension of insurance protection 
will improve health and save many American lives. It will also 
save many American households from financial ruin.  Americans 
have a right to medical care in emergencies, but they do not 
have the right to free emergency care, and a day in a hospital 
can cost far more than the liquid assets of most American 
families.24  Nothing presently guarantees Americans access to 
chronic, non-emergent care however, and the financial burden 
of such treatment can be devastating.

The Medicaid expansions will cover Americans under age 
65 with incomes below 138 percent of the poverty level.  The 
ACA required all states to cover this population as a condition 
of participating in Medicaid, but the Supreme Court ruling 
in June of 2012 made the Medicaid expansion optional with 
the states.  If all states participate, the expansion will cover 17 
million additional Americans.25  Most of these will be adults 
who are presently not eligible for Medicaid, but many will be 
children, most of whom are currently eligible but many of 
whom are not enrolled.  The CBO projects, however, that if 
states opt out of the Medicaid expansion, as many as 6 mil-
lion fewer Americans will be covered, with 3 million of these 
covered additionally by the exchanges, resulting in 3 million 
fewer Americans having health insurance.26

Medicaid has its limitations.  In particular, provider pay-
ments in many states are very low compared to commercial 
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insurance payments and many providers, especially physicians 
and dentists, choose to limit or refuse Medicaid patients.  
Nevertheless, evidence shows that Medicaid recipients have 
better access to care, report better health status, and have lower 
mortality rates than the uninsured.27

Approximately 20 million middle-income Americans 
will gain access to health care through advance premium tax 
credits, which will be available to households with incomes 
up to 400 percent of the poverty level.28  These advance tax 
credits will supplement amounts paid by exchange enrollees to 
purchase insurance.  The premium tax credits will be larger for 
lower-income households, smaller for households with higher 
incomes.  Cost-sharing (deductibles, coinsurance, and copay-
ments) will be relatively high under these policies compared 
to current employer-sponsored policies.29  Indeed, the level of 
cost sharing will no doubt come as a shock to many of those 
insured.  Particularly for households that choose the highest 
cost-sharing level bronze policy (with a 60 percent actuarial 
value), the coverage will essentially be for catastrophic expenses 
only. Households with incomes below 250 percent of poverty, 
however, will also receive cost-sharing reduction payments, 
which will reduce their expenditures when they actually receive 
care.  Also, preventive services will be covered for all without 
cost sharing.

IV. Reforming Insurance Markets

The ACA also dramatically changes the way in which 
health insurance is sold in the individual and small group 
market.  Traditionally, health insurers, like other insurers, have 
based their willingness to offer insurance and the premiums 
charged on the risk presented by the insurance applicant.  This 
has meant that individuals who most need health care often 
cannot get insurance at all or find the cost of insurance unafford-
able.30  Insurers also often exclude from coverage pre-existing 
conditions, so that even when applicants with health problems 
can get insurance, they cannot get coverage for the problem for 
which they need help.  

The ACA prohibits insurers from refusing to sell insurance 
to or to otherwise discriminate against an applicant because 
of health status.  It only allows premiums for coverage in the 
individual and small group market to vary based on age (with 
a maximum ratio of 3 to 1), tobacco use (maximum variation 
1.5:1), geography, and family size.  Insurers cannot refuse to 
cover preexisting conditions.  Gender underwriting is not 
permitted.  The ACA also requires insurers to consider all of 
their individual enrollees in a single risk pool and all of their 
small group enrollees in another, with an option for states to 
combine the two pools.  Further, it creates two short term 
and one permanent risk mitigation programs that will reward 
insurers that take on a sicker population and impose a cost on 
those that avoid risk.  

Elimination of health status and gender underwriting and 
restricting age underwriting will likely make health insurance 
less expensive for women and for persons with health problems.  
In the non-group market it will make health insurance less 
expensive for older people and more for younger, although 
the opposite could happen for enrollees in small group cover-
age who purchase insurance through the exchange if they are 

underwritten as individuals rather than as a group.   
This is in conflict with traditional Republican proposals 

for health insurance reform—association health plans and sale 
of health insurance across state lines—which would make health 
insurance more affordable for young healthy people, less afford-
able for older people and people with health issues.31  Which 
is the better approach depends on what one considers fair.32  If 
one believes that it is fair for individuals to each bear the full 
actuarial cost of their own situation, then the ACA is unfair.  
If one believes that all should have equal access to health care, 
regardless of current health status, then the ACA vision is fairer.  
Of course, over time virtually all of us encounter ill health, so 
the person who benefits from low rates at one point in an under-
written insurance scheme is likely to face higher rates, or to be 
unable to purchase insurance, at another.  Also, the presence of 
tax subsidies shifts some of the cost from the insured to taxpay-
ers generally. This is true of both the deductions and exclusions 
that currently apply to the employed and self-employed, which 
benefit mostly the wealthy and reasonably healthy, and of the 
new tax credits, which will benefit lower and middle-income 
Americans and many who are in poor health.

Because it is expected that insurers will cover a sicker 
population and that health insurance for the healthy will cost 
somewhat more under these rules, the ACA attempts to draw 
healthier individuals into the pool by imposing a penalty on 
individuals who can afford health insurance but choose not to 
purchase it.  This mandate has been widely misunderstood ,and 
misrepresented.  The mandate itself has several exceptions—it 
does not apply to undocumented aliens, the incarcerated, 
religious objectors, or members of health care sharing minis-
tries.  The penalty, however, has much broader exceptions.  In 
particular, it does not apply to anyone who cannot find a basic 
health insurance policy for a price equal to or less than 8 percent 
of household income.  Given the fact that family coverage is 
expected to cost $12,000 to $12,500 per year by 2016,33 this 
means that a family that does not qualify for premium tax 
credits or for employer coverage, would have to earn $150,000 
or more to be subject to a penalty.34

This “individual mandate” is one of the least popular 
provisions of the ACA and has been the focus of the federal 
litigation concerning the ACA.  The Supreme Court in its June 
2012 decision held that Congress lacked the power to adopt the 
mandate under the Commerce Clause.35  The Court considered 
the mandate to be inseparable from the penalty that enforces 
it, however, and held that the penalty was properly adopted by 
Congress under its power to tax.  The mandate was, therefore, 
upheld.

The ACA also reforms the way in which health insurance is 
sold in the individual and small group markets and bans certain 
common insurance practices.  The law instantiates the concept 
of managed competition, another idea to come out of conserva-
tive economic thought.36  The ACA invites the states to create 
state-based insurance markets called exchanges, and empowers 
the federal government to create exchanges in states that decline 
the invitation.  In these markets, insurers will compete on price 
and quality, not, as they do now, on risk avoidance.  All insur-
ers will offer at least an essential health benefits package, based 
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initially, in all likelihood, on one of the largest small group plans 
in the state.  All plans must be arrayed into one of four levels 
of cost sharing based on the actuarial value of the plan—the 
percentage of claim costs paid by the plan.  A required Summary 
of Benefits and Coverage will, like the nutrition labels on foods 
or the energy efficiency labels on appliances, make it easy for 
insurance consumers to compare head-to-head the features of 
insurance plans and choose the plan that is best for them.  The 
exchanges will also rate plans on price and quality and provide 
consumer satisfaction data.

The statute imposes a number of other insurance reforms, 
most of which are already in place.  Plans must cover young 
adults up to age 26 on their parents’ policies.  This provision, 
which has extended coverage to over 3 million young adults, 
covers a population that costs little to insure but had one of 
the highest levels of uninsurance.37  Another provision bans 
lifetime and annual limits on coverage.  Lifetime limits are 
rarely exceeded, but where they apply, are often a matter of life 
and death.  The annual limit requirement revealed an entire 
industry of “junk” insurance that offered almost useless cover-
age.38  Insurers may not rescind policies through post-claims 
underwriting—accepting applications but canceling insurance 
retroactively once an enrollee files a claim.  Insurers must offer 
both internal and external appeals from claims denials.  Most 
insurers must spend at least 80 percent of their premium 
revenues on claims and quality improvement expenses (85 
percent in the large group market) or rebate the difference to 
consumers.  Insurers must also publicly justify unreasonable 
premium increases.  

Most of these provisions have been quite popular.39  Most 
were implemented in 2010 with little detrimental effect.  In 
fact, the actuary of the Centers for Medicare & Medicaid 
Services (CMS) reports that in 2011 health care costs nation-
ally decreased .1% because of the ACA.40  Only two reforms 
provoked real (as opposed to manufactured) controversy.  The 
annual limits requirement proved problematic for so-called 
“mini-med” coverage—insurance with very low annual limits.  
To avoid depriving people covered by these plans of health 
insurance, HHS, pursuant to statutory authority, provided 
temporary waivers to plans that failed to meet this requirement.  
The waivers will expire in 2014 when all plans must eliminate 
annual limits.41  Several states asked for adjustments of the 
medical loss ratio requirement because of potential disrup-
tion to their states’ insurance markets.42 These were granted 
in some states, but in most states fears of disruption proved 
unfounded.  Insurers recently returned $1.1 billion dollars to 
consumers in medical loss ratio rebates.43  More importantly, 
the medical loss ratio requirement has incentivized insurers to 
become more efficient and to hold their premium increases in 
line with increases in medical costs.

V. Improving Medicare

The ACA makes important changes to expand benefits 
under the Medicare program.  The Medicare “doughnut hole,” 
which resulted from the attempt by Republicans in drafting the 
2003 Medicare Modernization Act to keep prescription drug 
coverage both affordable and attractive to relatively healthy 
enrollees, is being closed through a combination of brand name 

drug discounts and coverage expansion for generics.  Preven-
tive services are covered without cost-sharing, including a free 
annual wellness visit.  

The ACA also expands access to care by providing sig-
nificant funding for community health centers, the National 
Health Services Corp, and school based health care programs, 
and reforms the Indian Health Service.  It provides significant 
funding for community preventive care programs and for ex-
panding the health care workforce.

VI. Controlling Health Care Costs

While the primary focus of the ACA is on expanding 
access to health care, it also contains a number of cost saving 
initiatives.  Cutting health care costs is never easy.  Shifting 
costs is easier.  Costs can be shifted to patients by increasing 
cost-sharing or to enrollees in public programs by capping or 
reducing public support, for example, by providing vouchers 
rather than coverage.  But cutting costs requires either reducing 
the volume of services received or the price paid for services.  
Attempts to limit the provision of services result in cries of 
rationing while efforts to reduce prices provoke intensive (and 
usually effective) special interest lobbying.

The Congressional Budget Office has most recently 
scored the repeal of the ACA as increasing the federal budget 
deficit by $109 billion over the 2013–2022 period.44  While 
the net cost of the coverage increases will be $1171 billion 
over 10 years, it will be offset by $711 billion in savings and 
$569 billion in new revenues.45  Most of the savings come from 
reducing the growth in expenditures for Medicare providers 
by demanding increased productivity, cutting expenditures to 
cover uncompensated care provided by hospitals (since fewer 
uninsured will be needing free care), and decreasing payments 
for Medicare Advantage managed care plans, which have long 
been paid dramatically more than the Medicare program pays 
for traditional Medicare.46  The ACA also includes a “fail-safe” 
mechanism to cut costs, the Independent Payment Advisory 
Board, which has the task of making proposals to Congress to 
cut Medicare spending if it exceeds set targets.

The ACA opens the door to longer term cost controls 
as well.  The Center for Medicare and Medicaid innovation is 
tasked with coming up with approaches that move away from 
inherently inefficient fee-for-service provider payment toward 
payment approaches that encourage better coordinated and 
more efficient care.  The Medicare shared savings (accountable 
care organization) program and bundled-payment initiatives 
are examples of this.  The Patient Centered Outcomes Research 
program holds the promise of identifying useless medical 
interventions, and concomitant savings that can result if we 
stop paying for such services.  An entire chapter of the ACA is 
dedicated to fraud and abuse provisions, including provisions to 
prevent as well as punish fraud and abuse.  The exchanges are, 
of course, based on the concept of managed competition, and 
on the hope that requiring insurers to compete based on price 
and quality rather than through risk selection will bring down 
the cost of insurance, and possibly with it the cost of care.

VII. Improving the Quality of Health Care

The ACA also attempts to improve the quality of health 
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care.  It calls for a national quality strategy and for initiatives 
to implement it.  Insurers are encouraged to create programs 
and incentives to improve outcomes of care, reduce rehospi-
talizations, improve patient safety and prevent medical errors, 
encourage prevention and wellness, and reduce racial dispari-
ties.  The ACA contains new initiatives within Medicare to pay 
for performance and to increase information on quality to 
empower consumers.  A number of provisions of the ACA en-
courage better coordination and integration of care, including 
increased use of electronic medical records.  In sum, the ACA 
includes payment incentives, public disclosure, and regulatory 
responses intended to reward good quality care and improve 
care that is deficient.

VIII. Conclusion

Will all of this work?  Can we increase access to care, 
constrain cost growth, and improve quality?  Two and a half 
years have elapsed since the ACA was adopted and another year 
remains, as of this writing, before it is fully implemented.  The 
ACA has faced determined and virulent opposition—lawsuits; 
an aggressive, unprincipled, and highly effective misinforma-
tion campaign; and vigorous attempts to block any cooperation 
by the states with implementation.  It is hard to think of an 
example since desegregation in the 1950s and 1960s where 
the implementation of federal law has faced opposition of this 
magnitude.

Nevertheless, we are seeing progress—a dramatic reduc-
tion in the number of uninsured young adults, better access to 
preventive services, reduced drug costs for Medicare beneficia-
ries, expanded Medicaid in some states with further expansions 
to come—all with no increase to date in overall health care 
costs.  Moreover, although opponents of the ACA have repeat-
edly voted to repeal it, they have offered no coherent strategy 
to replace it.  For opponents, the uninsured are, apparently 
in the words of Senate Minority Leader Mitch McConnell, 
“not the issue.”47  Republican proposals may make bare-bones 
coverage less expensive for the young and healthy, but they do 
nothing to expand coverage to the uninsured or make health 
care affordable to those who need it most.  The ACA is not a 
panacea, and it is definitely not the health reform legislation I 
would have enacted, but it is our best chance to make progress 
in dealing with the very serious problems that plague our health 
care system.  Indeed, it may be the only chance we have for the 
next generation.  

Endnotes

1   Patient Protection and Affordable Care Act, Pub. L. 111-148, 124 Stat. 
119 (2010) (as amended by the Health and Education Reconciliation Act 
Pub. L. 111-152, 124 Stat. 1029 (2010)).

2   Timothy Jost, Health Care at Risk: A Critique of the Consumer-
Driven Movement 54–85 (2007).

3   See also David Hyman and Mark Hall, Two Cheers for Employment-Based 
Health Insurance, 2 Yale J. Health Pol’y L. & Ethics 23 (2001).

4   Len Burman, Surachai Khitatrakun, & Sarah Goodell, The 
Urban Institute, Tax Subsidies for Private Health Insurance: Who 
Benefits and at what Cost? (2009), available at http://www.urban.org/
UploadedPDF/1001297_tax_subsidies.pdf. 

5   Robin Cohen et al., Nat’l Ctr. for Health Statistics, Health 

Insurance Coverage Trends: 1959–2007: Estimates from the National 
Health Interview Survey 4 (2009), available at http://www.cdc.gov/nchs/
data/nhsr/nhsr017.pdf. 

6   Carmen DaNavas-Walt, Bernadette D. Proctor, & Jessica C. Smith, 
U.S. Census Bureau, Income, Poverty, and Health Insurance Coverage 
in the United States: 2010, 23 (2011), available at http://www.census.gov/
prod/2011pubs/p60-239.pdf. 

7   Pamela Farley Short, Deborah R. Graefe, & Kathy Schoen, The 
Commonwealth Fund, Churn, Churn, Churn: How Instability 
of Health Insurance Shapes America’s Uninsured Problem (2003), 
available at http://www.commonwealthfund.org/~/media/Files/Publications/
Issue%20Brief/2003/Nov/Churn%20%20Churn%20%20Churn%20%20
How%20Instability%20of%20Health%20Insurance%20Shapes%20Americ
as%20Uninsured%20Problem/Short_churn_688%20pdf.pdf.

8   42 U.S.C. § 1395dd (2011).

9   Institute of Medicine, America’s Uninsured Crisis: Consequences 
for Health and Health Care (2009), available at http://www.iom.edu/
Reports/2009/Americas-Uninsured-Crisis-Consequences-for-Health-and-
Health-Care.aspx. 

10   Andrew P. Wilper, et al., Health Insurance and Mortality in US Adults, 99 
Am. J. Pub. Health 2289 (2009). 

11   Cathy Schoen et al., New 2011 Survey of Patients with Complex Care 
Needs in Eleven Countries Finds That Care is Often Poorly Coordinated, 30 
Health Aff. 2437, 2439 (2011).

12   Organisation for Economic Co-operation and Development (OECD), 
OECD Health Data: Frequently Requested Data 2012, http://www.oecd.
org/document/60/0,3746,en_2649_33929_2085200_1_1_1_1,00.html 
(last visited Sept. 20, 2012). 

13   Jesse W. Bradford et al, McKinsey Center for U.S. Health System 
Reform, Accounting for the Cost of U.S. Health Care (2011).

14   Karen David, Cathy Schoen, & Kristof Stremikis, The 
Commonwealth Fund, Mirror, Mirror on the Wall: How the 
Performance of the U.S. Health Care System Compares Internationally 
(2010 update), available at http://www.commonwealthfund.org/~/media/
Files/Publications/Fund%20Report/2010/Jun/1400_Davis_Mirror_Mirror_
on_the_wall_2010.pdf. 

15   Ellen Nolte and C. Martin McKee, Measuring the Health of Nations: 
Updating and Earlier Analysis, 27 Health Aff. 58 (2008).

16   This has been most clearly demonstrated with respect to the individual 
mandate. See Brief of Health Law History Scholars as Amici Curiae in 
Support of Petitioners (Minimum Coverage Provision), U.S. Dep’t of Health 
& Human Servs. v. Florida, 567 U.S. __ (2012) (No. 11-400), available at 
http://www.healthreformgps.org/wp-content/uploads/Health-Care-Policy-
History-Scholars-amicus-11-3981.pdf. 

17   See Timothy S. Jost, Consensus and Conflict in Health System Reform: The 
Republican Budget Plan and the ACA, 364 New Eng. J. Med. E40 (2011).

18   John E. McDonough, Inside National Health Reform 83 (2011).

19   Id. at 295.

20   Press Release, CNN/ORC Poll (June 8, 2012) at 2, available at http://
i2.cdn.turner.com/cnn/2012/images/06/08/rel5g.pdf. 

21   Congressional Budget Office, Updated Estimates for the 
Insurance Coverage Provisions of the Affordable Care Act 3 (2012).

22   Sharon K. Long and Karen Stockley, Massachusetts Health Reform:  
Employer Coverage from an Employee Perspective, 28 Health Aff. w1079 
(2009).

23   RAND Corporation, Analysis of the Patient Protection and 
Affordable Care Act (H.R. 3590) 5 (2010), available at http://www.rand.
org/pubs/research_briefs/2010/RAND_RB9514.pdf. 

24   Paul D. Jacobs and Gary Claxton, Comparing the Assets of Uninsured 
Households to Cost Sharing Under High Deductible Health Plans, 27 Health 
Aff. w214 (2008).

25   Congressional Budget Office, supra note 21, at 10.



18	  Engage: Volume 13, Issue 3

26   Congressional Budget Office, Estimates for the Insurance 
Coverage Provisions of the Affordable Care Act Updated for the 
Recent Supreme Court Decision (July 2012).

27   Benjamin Sommers, Katherine Baicker, & Arnold Epstein, Mortality and 
Access to Care After State Medicaid Expansions,  367 New Eng. J. Med. (2012); 
Amy Finkelstein et al., The Oregon Health Insurance Experiment: Evidence 
from the First Year (National Bureau of Econ. Research Working Paper No. 
17190, 2011); Leighton Ku and Christine Ferguson, The George 
Washington Sch. of Pub. Health & Health Servs., Medicaid Works: A 
Review of How Public Insurance Protects the Health and Finances 
of Children and Other Vulnerable Populations (2011), available at 
http://www.firstfocus.net/sites/default/files/MedicaidWorks.pdf.

28   Congressional Budget Office, Estimate of the Insurance Effects 
of the Insurance Coverage Provisions Contained in the Patient 
Protection and Affordable Care Act and Health and Education 
Reconciliation Act (March 2011), available at http://www.cbo.gov/
publication/42507. 

29   The premium tax credits are based on a silver, or 70 percent actuarial 
value plan. Current employer policies are predominantly in the 80 to 90 
percent actuarial value range. Pierre L.Young, John Bertko, & Richard 
Kronick, U.S. Dep’t of Health & Human Servs., Actuarial Value and 
Employer-Sponsored Insurance (2011), available at http://aspe.hhs.gov/
health/reports/2011/AV-ESI/rb.shtml. 

30   Michelle M Doty et al, The Commonwealth Fund, Failure to 
Protect: Why the Individual Insurance Market is not a Viable Option 
for Most US Families (2009) available at http://www.commonwealthfund.
org/~/media/Files/Publications/Issue%20Brief/2009/Jul/Failure%20to%20Pro
tect/1300_Doty_failure_to_protect_individual_ins_market_ib_v2.pdf. 

31   Congressional Budget Office, H.R. 3692 Affordable Health 
Care for America Act (2009), available at http://www.cbo.gov/
publication/41397. 

32   See Deborah Stone, The Struggle for the Soul of Health Insurance, 18 J. 
Health Pol. Pol’y & L. 287 (1993).

33   Congressional Budget Office, Estimated Premiums for “Bronze” 
Coverage Under the Patient Protection and Affordable Care Act 
(2010), available at http://www.cbo.gov/publication/41891.

34   A household would have to have income below 250 percent of the federal 
poverty level to qualify for premium tax credits and not have to spend more 
than 8 percent of household income for coverage, thus households with 
incomes above this level are not subject to the mandate penalty even though 
they qualify for tax credits.

35   Nat’l Fed’n of Indep. Bus. v. Sebelius, 567U.S. __ (2012), 2012 WL 
2427810 (2012).

36   It is generally attributed to Alain Entoven, a Stanford Economist.

37   Benjamin D. Sommers, Dep’t of Health & Human Servs., Number 
of Young Adults Gaining Coverage Under the Affordable Care 
Act now Tops 3 million (2012), available at http://aspe.hhs.gov/aspe/
gaininginsurance/rb.pdf.

38   Junk Health Insurance: Stingy Plans May be Worse Than None at All, 
Consumer Reports (Mar. 2012), available at http://www.consumerreports.
org/cro/magazine/2012/03/junk-health-insurance/index.htm.

39   Kaiser Family Foundation, Health Tracking Poll: November 2011 
5, available at http://www.kff.org/kaiserpolls/upload/8259-F.pdf.

40   Sean P.Keehan et al., National Health Expenditure Projections: Modest 
Annual Growth Until Coverage Expands and Economic Growth Accelerates, 31 
Health Aff. 1600, 1602 (2012). 

41   U.S. Dep’t of Health & Human Servs., OCIIO Sub-Regulatory 
Guidance (OCIIO 2010 - 1): Process for Obtaining Waivers of the 
Annual Limits Requirements of PHS Act Section 2711, available at 
http://cciio.cms.gov/resources/files/OCIIO_2010-1_20100903_508.pdf.

42   Centers for Medicare & Medicaid Services, State Requests for MLR 
Adjustment (2012) (last accessed Sept. 21, 2012), available at http://cciio.
cms.gov/programs/marketreforms/mlr/state-mlr-adj-requests.html.

43    U.S. Dep’t of Health & Human Servs., The 80/20 Rule: Providing 
Value and Rebates to Millions of Consumers (2012), available at http://
www.healthcare.gov/law/resources/reports/mlr-rebates06212012a.html.

44   Congressional Budget Office, Letter from Douglas Elmendorf, 
Director to the Honorable John Boener providing an Estimate for HR 6079, 
the Repeal of the Obamacare Act (2012), available at http://www.cbo.gov/
sites/default/files/cbofiles/attachments/43471-hr6079.pdf. 

45   Id.

46   Congressional Budget Office, Selected CBO Publications 
Related to Health Care Legislation, 2009–2010 20 (2010), available at 
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/120xx/doc12033/12-
23-selectedhealthcarepublications.pdf.

47   Arthur Delaney, Mitch McConnell On 30 Million Uninsured: That Is 
Not The Issue, Huffington Post, July 1, 2012, http://www.huffingtonpost.
com/2012/07/01/mitch-mcconnell-uninsured-obamacare_n_1641033.html. 


