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Affordable Care?

By Don W. King™

n 2010, Congress passed the Patient Protection and Afford-

able Care Act (Affordable Care Act or ACA).! The ACA re-

flects an approach to health care reform in which insurance?
is used as the primary means to assure access to care. Under this
approach, legislation is designed to increase the percentage of
the population who have comprehensive, third-party coverage
to pay for the majority of their medical expenses.

Since World War II, Congress and state legislators have
often taken this approach, attempting to increase access to care
by enacting polices that increase the prevalence of comprehen-
sive, third-party coverage.® However, for many years, prices for
both health insurance and medical care have increased,* and
health care expenditures as a percentage of gross domestic prod-
uct have increased.” Economic theory and some data suggest
that policies designed to increase comprehensive, third-party
coverage may be important contributors to high prices and
large expenditures.®

This essay recommends a different approach, one in which
each individual owns the funds used for his or her health care
and chooses both health insurance and medical care from a
wide variety of options. To achieve greater individual owner-
ship, Congress and state legislators will need to repeal or de-
crease present incentives that favor third-party payment over
paying directly for both health insurance and medical care. To
achieve a wider variety of options, Congress and state legislators
will need to repeal or decrease the stringency of many of the
regulations presently governing health insurance, professional
and hospital care, and pharmaceuticals. In addition, states will
need to ensure that liability for medical malpractice does not
limit access to care.

The essay is divided into four sections. Section I briefly
describes the effects that policies enacted prior to the ACA
(pre-ACA) have had on health care prices and expenditures.
Section II summarizes the likely effects that major ACA provi-
sions will have on prices and expenditures. Section IIT outlines
an approach to health care reform that would lead to greater
individual ownership of health care funds and increase each
person’s options for health insurance and medical care. Section
IV describes how these latter reforms may be more effective
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than comprehensive insurance at increasing access to care for
low-income, high-risk,” and older Americans.

I. Errects oF PRE-ACA PoLICIES ON PRICES AND
EXPENDITURES

When considering the effects that federal and state policies
have on health care prices and expenditures, it is important to
consider separately the market for health insurance and the
market for medical care.

Pre-ACA policies have increased prices for private health
insurance in two primary ways. Some policies provide an
incentive for individuals to obtain more health insurance than
they otherwise would. Other policies restrict one’s options for
health insurance. Similarly, pre-ACA policies have increased
prices for medical care in two primary ways. Some policies
provide an incentive for individuals to obtain more medical care
than they otherwise would. Other policies effectively restrict
one’s options for medical care and medical products.

A. Incentive to Obtain Excess Health Insurance

Since 1943, the federal government has allowed an
employee to exclude the value of employer-sponsored health
insurance (ESI) from gross income when calculating one’s
income tax.® However, the exclusion does not apply if one
purchases insurance independent of an employer (IPI), and it
does not apply if one pays for medical care directly or “out-of
pocket.” As a result, there is a strong incentive for individuals
to choose ESI over IPI and a strong incentive to choose a
comprehensive health plan with minimal cost sharing over a
more limited plan that involves significant cost sharing.

By increasing the prevalence of comprehensive, third-
party coverage, the exclusion of ESI increases access to care for
some people. However, the tax preference for ESI increases the
demand for private health insurance,'® specifically the demand
for more expensive, comprehensive insurance with minimal cost
sharing. Greater demand for any good or service usually leads
to higher prices and larger expenditures.!' In addition, when
an employer owns the funds used for an employee’s health
insurance, the employee has less ability to choose insurance that
best meets the needs of his or her particular situation.'

B. Restricted Options for Health Insurance

Beginning in the 1970s, some states enacted laws that
restrict health insurance underwriting.”> For example, some
states require insurers to provide insurance to all applicants
(guaranteed issue), and some states require insurers to charge all
applicants the same price (community rating), regardless of the
insured’s risk of incurring medical expenses.'* In addition, both
Congress and states have enacted laws that require insurers to
offer or include certain benefits in each insurance policy they
sell (mandated benefits). For example, Congress has required
group health plans to cover at least forty-eight hours of hospital
care following childbirth," and some states require insurers to
offer or include coverage for items such as in vitro fertilization
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or the treatment of alcoholism.!®

The primary benefit of underwriting restrictions is that
high-risk persons are able to purchase health insurance at a lower
price than they otherwise would, increasing insurance prevalence
among high-risk persons.!” However, these restrictions increase
prices for others,'® decreasing insurance prevalence among low
and average-risk persons.’” One study suggests that absent a
mandate to purchase health insurance, the net effect is a decrease
in the overall prevalence of health insurance.?

Similarly, the primary benefit of mandated benefits is that
persons who need the care for which coverage is mandated will
have fewer out-of-pocket expenses than they otherwise would.
However, most mandated benefits increase insurance prices,*'
decreasing insurance prevalence among low and average-risk
persons.** As with underwriting restrictions, one study suggests
that benefit mandates decrease the overall prevalence of health
insurance.” In effect, both underwriting restrictions and
mandated benefits prevent people from choosing less expensive
insurance that may be better for their particular situation.

C. Incentive to Obtain Excess Medical Care

As noted above, the exclusion from gross income for
income tax purposes applies to ESI, but not to funds that a
person uses to pay for care directly.* As a result, it is in most
persons’ interest to choose a comprehensive health plan that
involves minimal cost sharing. In addition, Congress in 1965
created Medicare and Medicaid, public “insurance” programs
that pay for medical care for persons 65 and older and for certain
low-income Americans, respectively.”” Because these programs
pay for a large majority of a beneficiary’s medical expenses,?
they create a strong incentive for eligible persons to have the
federal or state government pay for their medical care.

Both the ESI exclusion and public insurance increase
access to care for some people. However, third-party payment
for care increases the demand for care, and greater demand
usually results in higher prices and larger expenditures. While
greater demand and large expenditures for medical care are not
necessarily problems,” when a third party pays for most care,
there are few constraints on the demand for care, and the greater
demand may lead to costly expenditures that have relatively few
benefits.”® In addition, when a public or private health plan
owns the funds used for an individual’s care, an individual has
less flexibility to use the funds in the most appropriate way for
his or her clinical situation.”

Public insurance has additional disadvantages. Because of
low payment rates and other factors, some physicians do not
accept public insurance beneficiaries.® Also, public insurance
requires public funding, and the taxation necessary to fund
public insurance has costs to society in addition to the cost of
the funds collected.’ Finally, because public spending for health
care now represents a large and growing portion of both federal
and state budgets,” public insurance in its present form is not
likely to be sustainable.

D. Restricted Options for Medical Care and Medical Products

During the latter half of the 20th century, both Congress
and state legislators enacted numerous regulations governing
professional care, medical facility care, and pharmaceuticals. For
example, states began licensing and delineating scope of practice
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rules for a number of relatively new health professions,* and
many states established planning boards that require hospitals
and other facilities to obtain a certificate of need (CON) before
expanding facilities or purchasing major equipment.”

In 1962, Congress for the first time required
pharmaceutical companies to gain approval from the U.S.
Food and Drug Administration (FDA) before releasing a new
drug to the U.S. market.’ In 1996, Congress authorized the
Department of Health and Human Services (HHS) to develop
regulations related to the privacy and security of personal health
information.”” Finally, beginning around 1960, the number
and monetary value of state medical malpractice lawsuits
increased.®

Both health care regulations and the threat of malpractice
liability have benefits. Potential benefits include higher quality
care, safer drugs, or greater confidentiality of personal health
information. However the benefits of some of these regulations
appear to be small. For example, many studies suggest that
stringent licensing and scope of practice rules do not increase
quality,”” and many data suggest that nurse practitioners are able
to provide high quality primary care and high-quality, low-risk
labor and delivery care.®

In addition, even beneficial regulations increase the cost
of providing care, and some regulations specifically restrict
the entry of competitors.*’ For example, studies suggest that
stringent licensing rules increase professional wages* and
increase prices for some types of professional care.” In a series
of studies in the 1980s, Federal Trade Commission investigators
found that CON rules do not decrease hospital costs, but in
some cases increase them.* Similarly, the development of
new pharmaceuticals is costly,” and regulatory compliance is
likely an important component of total cost.’® As with health
insurance regulations, regulations involving medical care and
medical products in effect prevent persons from choosing less
expensive options.

Finally, while studies of malpractice law are subject to
error, the best available data suggest that a large majority
of patients injured by substandard care do not sue.”” Other
studies suggest that when a lawsuit is filed, there is not a strong
correlation between substandard care and compensation of
victims.® If these studies are correct, it is likely that most persons
injured by substandard care are not receiving compensation,
and malpractice law may not be having a significant deterrent
effect.” In addition, studies suggest that malpractice law is

administratively costly,”

and the threat of a malpractice lawsuit
may lead physicians to use excess resources’ or discontinue

providing certain types of care.’

II. ACA ProvisioNs DESIGNED TO INCREASE THIRD-PARTY
COVERAGE

The ACA includes a number of provisions designed
to extend comprehensive, third-party coverage to a larger
percentage of the population. For example, the ACA requires
most Americans to purchase health insurance or pay a penalty
(individual mandate),’® provides persons with income between
one and four times the federal poverty level (FPL) a tax credit to
purchase insurance,* requires employers to pay an assessment
if one of their employees receives a tax credit,” and expands
Medicaid to all persons whose income does not exceed 138
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percent of the federal poverty level.’®

In addition, the ACA requires health plans and insurers
to cover a standard benefit package,”” prohibits both health
plans and insurers from imposing a preexisting condition
exclusion and from establishing rules for eligibility based on
health status,® requires insurers to issue insurance and guarantee
renewability to all employer and individual applicants,”” and
prohibits insurers in the individual and small group markets
from varying premiums based on heath status.®

The individual mandate, the tax credit to purchase private
insurance, and the employer assessment will undoubtedly
increase the prevalence of private health insurance and may
increase access to care for some people. However, each of these
features will increase the demand for private insurance, and the
greater demand will likely lead to higher insurance prices and
larger expenditures.

Similarly, the individual mandate, tax credit, employer
assessment, and Medicaid expansion will increase the overall
prevalence of third-party coverage and may increase access
to care for some people. However, each of these features will
increase the demand for medical care, and the greater demand
will likely lead to higher prices and larger expenditures. Also,
because many persons may substitute Medicaid for private
insurance,®’and because many physicians do not accept
Medicaid beneficiaries,* new Medicaid beneficiaries may have
less access to care than they had prior to the ACA.

Both the ACA’s tax credit and insurance regulations will
make health insurance more affordable for some people.®®
However, both the credit and the regulations will increase
insurance prices for others.® In addition, the insurance
regulations will prevent insurers from developing less expensive
and more innovative types of insurance for people who desire
them.

Finally, the tax credit to purchase private insurance and the
expansion of Medicaid will increase federal spending,® and the
taxation necessary to fund the extra spending will have costs to
society in addition to the cost of the funds collected.®

III. AcrerNATIVE APPROACH TO HEALTH CARE REFORM

As noted in Section I, some federal and state policies
provide an incentive for individuals to have a third party pay for
their health insurance and medical care. Other policies in effect
restrict one’s options for either health insurance or medical care.
As noted in Section 11, the ACA will likely increase the extent of
third-party payment for medical care and further restrict one’s
options for health insurance. Together, these features will likely
lead to even higher prices and larger expenditures.

In contrast, reforms that return health care funds to
individuals and reforms that allow a wider variety of health
insurance and medical care options should lead to both
lower prices and fewer expenditures.”” In addition, by giving
individuals more control over their health care dollars, and by
allowing insurers, professionals, and pharmaceutical companies
to provide a wider variety of services and products, these reforms
should lead to more personalized care, greater innovation, and
potentially higher quality.

Reforms to achieve greater individual ownership and a
wider variety of options can be organized under five categories:
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(1) repeal ACA provisions that increase third-party coverage;*
(2) equalize the tax treatment of funds used for health care;
(3) replace public insurance with public subsidies and private
philanthropy; (4) repeal or decrease restrictions on private health
insurance; and (5) repeal or decrease restrictions on medical
care and medical products.

A. Repeal ACA Provisions That Increase Third-Party Coverage

To increase individual ownership of health care funds,
Congress will need to repeal ACA’s individual mandate,”
employer assessment,”® and Medicaid expansion.”* Repealing
the individual mandate and employer assessment should
prevent a large increase in the demand for private health
insurance and a large increase in insurance prices and health
care expenditures. Similarly, repealing the individual mandate,
employer assessment, and Medicaid expansion should preventa
large increase in the demand for medical care and a large increase
in medical care prices and health care expenditures.

To increase one’s options for health insurance, Congress
will need to repeal ACA’s underwriting restrictions’> and
required benefit package.” Repeal of both types of requirements
should prevent a large increase in insurance prices’ and allow
insurers to provide a wider variety of insurance options.

To prevent a large increase in public expenditures,”
Congress will need to repeal ACA’s tax credit 7® and Medicaid
expansion.”” Finally, repealing each of the provisions described
in Section II will be necessary to achieve many of the reforms
recommended below.

B. Equalize Tax Treatment of Health Care Funds

To increase individual ownership of health care funds,
Congress will need to partially equalize the tax treatment of
ESI, IP, and direct payment for care.”® For example, Congress
could enact a standard tax credit for health insurance,” enact a
standard deduction for health insurance,® or decrease restrictions
presently placed on health savings accounts (HSAs).®'_

More equal tax treatment would allow individuals to
choose between ESI and IPI, free of the tax code’s influence.
It also would allow persons to choose between purchasing
low deductible, comprehensive plans and high deductible,
less comprehensive plans, free of the tax code’s influence.®
Some people would continue to choose ESI and to choose
comprehensive plans with minimal cost sharing. Others would
choose IPI or pay directly for more of their care. It is likely
that over time, individuals would begin to purchase insurance
independent of their employer and to pay directly for more of
their care. As more individuals use their own funds to purchase
health insurance and pay for medical care, prices for health
insurance, prices for medical care, and health care expenditures
should decline.®

Greater individual ownership would have other benefits.
If individuals owned their health care funds, insurers would
have greater incentive to develop innovative types of insurance,
and both professionals and medical facilities would have greater
incentive to develop innovative ways to provide cost-effective
care. Each of the reforms that partially equalize tax treatment
would lead to less federal revenue. However, the lost revenue
would be small compared to the lost revenue that presently
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results from the exclusion of ESI from gross income.

C. Replace Public Insurance with Subsidies and Philanthropy

Also to increase individual ownership of health care funds,
Congress will need to replace public insurance with public
subsidies and private philanthropy.® For example, Congress or
states could replace public insurance with a subsidy that a person
could use to purchase insurance or pay directly for care.® The
subsidy amount could be based on a person’s income, one’s risk
of incurring medical expenses,®” or both. Private philanthropy
could take the form of a contribution to an organization that
supports medical care for persons who need assistance or a
contribution to a professional organization that provides care
for persons who need assistance.®

Replacing public insurance with a public subsidy would
allow beneficiaries to choose from the same health insurance
and medical care options available to non-beneficiaries. Because
many physicians do not accept public insurance beneficiaries,”
replacing public insurance with a public subsidy may improve
access to care, especially among Medicaid beneficiaries. Also,
if individual beneficiaries owned their health care funds,
insurers would have an incentive to develop innovative and
less expensive insurance, and professionals and hospitals would
have an incentive to develop more innovative ways to provide
cost-effective care.

In addition, replacing public insurance with a subsidy
of a defined amount would allow both the federal and state
governments to better control their expenditures.”® Finally,
because private philanthropy tends to be more flexible and
more adaptable to the needs of each person than either public
insurance or public subsidies, and because it does not entail
taxation costs,” private philanthropy offers the possibility of
even greater access to care at less cost to society.

One potential disadvantage of a subsidy for low-income
persons is that some persons may not seck the care they need.”
While most beneficiaries should be able to manage their
health care funds wisely,” it may be necessary to require some
beneficiaries to purchase a comprehensive health plan or to
provide a subsidy at the point of care.”

D. Decrease Restrictions on Private Health Insurance

To increase one’s options for health insurance, Congress
and state legislators will need to repeal or decrease the stringency
of many of the underwriting restrictions and mandated
benefits presently governing health insurance. For example,
states could repeal present requirements for community
rating or requirements for insurers to pay for the treatment
of alcoholism.” Congress could repeal the requirement that
health plans that provide mental health benefits provide the
same annual and lifetime limits for mental health benefits as
for medical/surgical benefits.”® Similarly, using its authority
to regulate interstate commerce, Congress could exempt an
insurer in one state from underwriting restrictions and benefit
mandates imposed by a purchaser’s state.””

Each of these reforms should lead to both lower health
insurance premiums and greater insurance prevalence.”® In
addition, these reforms would allow insurers to design more
innovative types of insurance and allow individuals to choose
insurance more suited to their particular needs. The primary
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disadvantage is that high-risk persons and persons who require
care for which payment is presently mandated would be
required to pay higher premiums or incur more out-of-pocket
expenses. However, there are a number of ways Congress and
state legislators can facilitate greater high-risk access that do not
significantly increase insurance prices for others.”

E. Decrease Restrictions on Medical Care and Medical Products

To increase one’s options for medical care and medical
products, Congress and states will need to repeal or decrease
the stringency of many of the regulations presently governing
professional care, medical facility care, and pharmaceuticals.
For example, states could repeal or decrease the stringency of
their scope of practice rules for mid-level practitioners,'® or
states could repeal their CON laws for facility expansion.'®! To
increase access to new pharmaceuticals, Congress could allow
private drug-certifying bodies to carry out many of the functions
presently performed by the FDA,'* allow a dual track option

for access to experimental drugs,'®

maintain the requirement
for safety and efficacy, but eliminate the requirement for
prior approval,'® or maintain the requirement for safety, but
eliminate the requirement that pharmaceutical manufacturers
demonstrate efficacy before releasing a new drug.!®

Also to increase one’s options for medical care, states that
have not done so will need to reform their medical malpractice
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law.'® For example, states could place a cap on non-economic

damage awards'”’

or enforce patient-physician contracts for
malpractice protection made in advance of care.'”

Fewer restrictions on professionals, facilities, and
pharmaceutical companies should decrease the cost of providing
care and should lead to lower prices. In addition, these reforms
would allow professionals and hospitals to develop more
innovative ways to provide care.'” Similarly, liberalizing the rules
governing new drug development may allow pharmaceutical
companies to develop new drugs that cannot be cost-effectively
developed under the present regulatory framework. Finally,
meaningful medical malpractice reform should result in both
lower prices and more readily available care.!°

Potential disadvantages of fewer restrictions include
less patient safety or less patient privacy. However, as noted
previously, data suggest that many of these regulations have
relatively few benefits, but often large costs. Each regulation
should be evaluated, and those for which costs outweigh benefits

should be eliminated or made less stringent.

IV. ErrecTs oF REFORMS ON PERsoNs WHO May NEED
ASSISTANCE

Reforms that facilitate individual ownership of health
care funds and reforms that increase one’s options for health
insurance and medical care should lead to lower prices, and
thus greater access to care for most people. However, even
with lower prices, some people may need assistance in paying
for care. This section discusses how the recommended reforms
should improve access for low-income, high-risk, and older
Americans.'!!

A. Low-Income Persons

Each of the recommended reforms should result in lower
prices for either health insurance, medical care, or both. Lower
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prices would be especially beneficial for low-income persons.
While a standard deduction and less restrictive HSAs would

112 either reform

have less direct benefit for a low-income person,
would allow low-income persons on the margin to better afford
both health insurance and medical care, and either would
increase the ability of higher-income persons to contribute to
low-income care. Unlike a standard deduction, a standard tax
credit for health insurance would provide an equal benefit for
low-income and high-income persons.'® If the credit were made
refundable, it could serve as a subsidy for low-income persons,
significantly increasing their insurance prevalence.

Three reforms may be especially beneficial. Most people
do not benefit from underwriting restrictions and required
benefits. Eliminating or decreasing these requirements would
allow many low-income persons to purchase less expensive
insurance that covers large, unexpected expenses. Similarly,
fewer restrictions on mid-level practitioner care should increase
low-income access to primary and low-risk labor and delivery
care."" Finally, allowing patients and physicians to contract for
malpractice protection in advance of care may encourage more
physicians to provide low-income care at either no charge or
a discounted rate.!"®

For low-income individuals who do need assistance,
a public subsidy or private philanthropy should provide
greater access than public insurance.''® A subsidy in advance
of care would allow a recipient to choose insurance and care
from the same options available to others.!”” Because private,
philanthropic support is more adaptable to the needs of each
individual, and because it does not entail taxation costs,''®
private philanthropy offers the possibility of even greater low-

income access at less cost to society.'"

B. High-Risk Persons

As noted previously, each of the recommended reforms
should result in lower prices for either health insurance,
medical care, or both. Because high-risk persons often require
more care and because their insurance may be more expensive,
lower prices would be especially beneficial for them. Also,
high-risk persons are not necessarily low-income. Equalizing
the tax treatment of ESI, IPI, and direct payment would make
it possible for more high-risk persons to pay for their own care
and more high-income persons to contribute to organizations
that support high-risk care.

Three reforms may be especially beneficial. Many high-
risk individuals do not benefit from health insurance mandates.
Fewer mandates would allow these persons to obtain health
insurance at lower prices. Also, high-risk persons often require
care from specialized facilities.'*® Eliminating or decreasing
the extent of CON laws should facilitate the development of
additional specialized centers, potentially increasing high-risk
access to specialized care. Finally, fewer restrictions on access
to new pharmaceuticals would be especially advantageous for
high-risk persons who face life-threatening illnesses.'?!

While many high-risk persons may be able to obtain
affordable insurance in an unregulated market,'? some will
likely require assistance. For those who do, a public subsidy
or private philanthropy is more likely than underwriting

restrictions to increase access, without increasing prices for
others. A subsidy could be provided to a state-created high-
risk pool,'? or a risk-adjusted subsidy could be provided
directly to a high-risk individual to purchase private insurance
or pay directly for care. As with low-income persons, private
philanthropy offers the possibility of even greater high-risk

access at less cost to society.
C. Medicare Beneficiaries

Each of the recommended reforms should result in lower
prices for either health insurance or medical care. Similar to
high-risk persons, older persons tend to require more care,
and as a result, lower prices would be especially beneficial for
them.

Congress also should consider replacing traditional
Medicare with a subsidy that a beneficiary could use to
purchase private insurance or pay directly for care.'” A
subsidy could be income based, risk adjusted, or both. The
primary advantage of a subsidy over Medicare insurance is that
a beneficiary would be able to choose from health insurance
and medical care options similar to those available to younger
people. Also, if beneficiaries owned the funds used for their
care, insurers would have an incentive to develop innovative
types of insurance for seniors, and professionals and facilities
would have an incentive to develop more cost-effective ways
to provide senior care. Replacing Medicare “insurance” with
a subsidy of a defined amount also would allow the federal
government to better control both its present expenditures
and long term liabilities.'®

Finally, Congress should consider allowing younger
Americans to opt out of Medicare, placing their Medicare
payroll taxes and other contributions into personal accounts to
pay for retirement medical expenses.'* By converting Medicare
payroll taxes into savings for health care, it is possible that
over time, both Medicare as an insurance program and public
subsidies could be eliminated.'” Low-income and high-risk
seniors could be eligible for the same public subsidies and
private philanthropy described earlier for other low-income

and high-risk individuals.
V. SUMMARY

During the 20th century, both the federal and state
governments enacted laws that led to third parties paying
for most U.S. health insurance and third parties paying for
most U.S. medical care. Both also enacted laws that placed
restrictions on the types of health insurance that insurers
can offer and the ways that professional and hospitals can
provide care. In addition, the federal government required
pharmaceutical companies to gain approval before releasing
a new drug to the U.S. market, and the number and value of
medical malpractice lawsuits increased. While each of these
developments has had benefits, together they have contributed
to high prices for health insurance, high prices for medical
care, and large health care expenditures.

To decrease prices for both health insurance and medical
care, Congress and state legislators will need to repeal or
decrease the effects of laws that favor third-party payment
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over paying directly for both health insurance and medical
care and to repeal or decrease the stringency of many of the
regulations presently governing health insurance and medical
care. In addition, the federal government will need to decrease
restrictions on access to new pharmaceuticals, and states will
need to enact reforms to assure that malpractice lawsuits do
not limit access to care.

By making insurance and care more affordable, greater
individual ownership of funds and a wider variety of options
should increase access to care for most people. In addition,
these reforms should lead to fewer excess expenditures, greater
innovation, and potentially higher quality. Finally, these
reforms may be more effective than universal, comprehensive
insurance at increasing access to care for low-income, high-
risk, and older Americans.
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88 For example, the National Association of Free Clinics estimates that free
clinics provide up to $3 billion of care annually for low-income patients.
See Letter from Bonnie A. Beavers, Exec. Dir., Nat'l Assoc. of Free Clinics,
to Members of the Citizens Health Care Working Group (Aug. 28, 2000),
available at hup://govinfo.library.unt.edu/chc/recommendations/orgs/nafc.
pdf; see also Mohan M. Nadkarni & John T. Philbrick, Free Clinics: A National
Survey, 330 Am. J. MED. Scr. 25 (2005). In addition, many professionals and
hospitals provide care for low-income persons at no charge or at a discounted
rate.

11



OO OO OO OO OO SOOI OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0
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The Affordable Care Act:
What’s There to Like About It?

Timothy S. Jost**

I. Not THE “BeEsT HEALTH CARE SYSTEM IN THE WORLD”

find myself in the awkward and ironic position of being

asked to defend an essentially Republican health reform

statute to a readership that I imagine largely sees the leg-
islation as a government takeover of our health care system.
The Patient Protection and Affordable Care Act (ACA)! is
not the legislation I would have drafted to reform our health
care system. It is an unwieldy construct of conservative and
mainstream health policy prescriptions, sprinkled with a few
progressive ideas; much closer to historically market-based Re-
publican health reform proposals than historically Democratic
proposals based on social insurance models.

The ACA, however, addresses a number of very real
problems. Every other developed nation has embraced as a
fundamental public policy priority the task of making the
wonders of modern medicine available to all, regardless of
ability to pay. Access to health care, like access to education
or the vorte, is essential if people are to have the opportunity
to participate as productive citizens in a free society. Most
developed nations have, therefore, established national healch
services or social insurance systems to ensure access to healch
care for all, regardless of ability to pay. Of course, each of these
systems has its own problems, but each makes basic health care
available to all at a cost that is far less than what Americans
pay for health care.

The United States has pursued a different path. Since the
1930s, we have relied on an employment-based health insurance
system for financing health care.? This system has served us
reasonably well. Insurance can be purchased by employment-
based groups, particularly large groups, at much lower cost than
individual insurance because administrative costs are lower and
insurers face lower risks.> Employers also benefit because they
have a healthier and more productive labor force. Pushed by
unions and the threat of unionization and pulled by tax sub-
sidies—which have become our third largest national health
program and our largest tax expenditure—employment-based
health insurance spread very rapidly in the 1950s and 1960s.*
In the 1960s, Congress created two programs—Medicare for
the elderly and disabled and Medicaid for the poor—that
filled the most important gaps left by our employment-based
system. By the 1980s, private health insurance covered four
in five Americans.’

There were always gaps in coverage, however, and employ-
ment-based coverage has deteriorated dramatically in recent
years. As of 2010, 49.9 million Americans, 16.3 percent of
the population, lacked health insurance.® Over longer periods
of time, the number of Americans uninsured at least tempo-
rarily is much higher, approaching 2 in 5 Americans.” Many

**Timothy S. Jost is the Robert L. Willet Family Professor of Law at the
Washington and Lee University School of Law.
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are uninsured more or less permanently, although many also
move in and out of the insurance market as their life circum-
stances change. Although Medicaid, supplemented by the
State Children’s Health Insurance Program, offers coverage to
the elderly, disabled, and most poor children, Medicaid does
not cover childless adults and in many states only covers very
poor parents.

Of course, the uninsured are not necessarily denied access
to health care. We retain a tattered safety net of federally-quali-
fied health care centers, county hospitals, and free clinics that
in some parts of the country offer some health care services
to some people. Also, hospitals that participate in Medicare
and have emergency rooms cannot refuse to stabilize the
condition of persons whose emergent medical condition puts
their health in immediate jeopardy,® although hospitals have
no responsibility to offer continuing care once the emergency
abates and do not have to offer even emergency care for free.
No law guarantees access, however, to primary, preventive, or
continuing chronic care, and we pay a high price in terms of
morbidity and mortality for this lack.” 45,000 Americans die
each year prematurely because of lack of health care coverage.'
International statistics also demonstrate that financial barriers
to care are a much greater problem in the United States than
in other developed countries."!

The United States also measures poorly compared to
other nations when we consider the cost of care. It is com-
mon knowledge that we spend far more on health care than
any other nation, whether measured by percentage of gross
domestic product or per capita expenditure.”? To some extent
this is to be expected. Health care is a luxury good and national
expenditures per capita rise linearly with national wealth. But
the United States is far above the curve—we spend much more
than a country with our wealth would be expected to spend.’
Other developed countries are much more effective than we
are in controlling the cost of health care, and thus have more
to spend, publicly or privately, on other desirable goods and
services, including education and social services, which argu-
ably make a greater contribution to a healthy population than
does health care.

Finally, we do not get the quality of care that our expen-
ditures would warrant. We have high infant mortality rates
and low life expectancies, although that probably has more to
do with other factors—Ilike social inequality and poor public
health infrastructure—than with lack of access to medical care.
Although we do very well in some things, detection and treat-
ment of cancer, for example, health care in the United States
is on the whole not exceptional.'"* For example, the United
States ranks last among 19 developed nations in mortality from
preventable diseases, and we have lost ground relative to other
nations over the past several years. *°

I1. THE AFFORDABLE CARE AcCT: A CONSERVATIVE RESPONSE

This is the situation that we faced in 2008 when Barack
Obama was elected president. Although many seem now to
have forgotten it, America faced a terrifying economic crisis in
2008. Proﬂigate spending and even more proﬂigate tax cuts,
coupled with reckless deregulation of the financial industry,
had driven the country to the brink of financial collapse. The
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2008 election gave the Democratic party not only the White
House, but also decisive control of the House and Senate. For
the first time in decades, the Democrats faced the possibility
of realizing their long-cherished dream of addressing the cost,
quality, and, above all, access problems that plague our health
care system.

But the balance of power in both the House and Senate
were held by conservative rather than progressive Democrats,
and the White House was held by a moderate Democrat com-
mitted to ending political divisiveness and conflict rather than
to enacting a progressive agenda. Through the summer of 2009,
moreover, there was a firm hope that moderate Republicans in
the Senate would join with the Democrats in adopting truly
bipartisan reform.

From the beginning, therefore, the ACA was built on
mainstream or conservative, rather than progressive, principles.
A single-payer system—Medicare for all—was never even
considered. Congress even refused Americans the choice of a
public insurance system as an alternative to private insurance
coverage.

The resulting legislation was built on basic principles that
have traditionally been associated with conservative advocacy
organizations and scholars.'® First, expansion of access for
middle-income Americans is based on extending private in-
surance coverage rather than by building a new public system.
Second, extension of coverage for this group is accomplished
through the use of tax credits rather than direct payments.
Third, health insurance exchanges will be used to encourage
managed competition between insurers to bring down costs.
Fourth, the problem of the cost of health care services is ad-
dressed through attempts to make markets function better
rather than through price controls. Fifth, assistance for the
truly needy is provided through the means-tested, federal-state
Medicaid program. Sixth, there is no direct rationing of services.
Seventh, the states will have the option of managing much of
the program themselves to avoid the creation of a new federal
bureaucracy. Many of these same principles are reflected in Paul
Ryan’s Roadmap for America, although he would, of course,
disclaim any resemblance."”

In fact, many provisions of the ACA come from Republi-
can Members of Congress. In its mark-up of reform legislation
in June and July of 2009, the Senate Health Education and
Labor Committee adopted 161 Republican amendments in
whole or in revised form.'® In the words of John McDonough,
one of the key Senate staffers who worked on the bill:

Republican ideas permeate the ACA. The individual
mandate was advanced and broadly embraced by Repub-
licans in the Clinton era, including Hatch and Grassley.
Private-market subsidies to purchase private insurance
was another cornerstone of the 1993 Republican alterna-
tive. No public-plan option was a persistent Republican
demand. The Elder Justice Act was a priority for Hatch
and Grassley. The Physician Payment Sunshine Act was
another Grassley passion. Expanded fraud and abuse was
a concern for Grassley and Tom Coburn (R-OK). Limit-
ing the tax exclusion for everyone (through the “Cadillac”
excise tax) and not just for the wealthy, was a cornerstone
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demand for Enzi. The young “invincible” catastrophic
coverage option was a Snowe priority. Allowing consum-
ers and businesses to buy health insurance across state lines
was a priority for nearly every Republican member."”

Not surprisingly, public opinion surveys consistently show
that many (about a quarter) of Americans who oppose the legis-
lation believe that it did not go far enough—a fact concealed by
polls that simply ask whether Americans support or oppose the
legislation.”” Undoubtedly, many supporters of the legislation,
including myself, do so reluctantly, wishing it had gone further
to cover more uninsured Americans and had relied more on
public rather than private insurance to accomplish this end.
Having said this, the benefits of the law cannot be gainsaid. The
remainder of this essay will address those benefits.

II1. Access To HEALTH CARE

First, the ACA will extend health insurance coverage to 30
to 33 million Americans.?! About half of these will be covered
through Medicaid expansions and half through private insur-
ance purchased through premium tax credits. It is also quite
possible that additional Americans will be covered through
employer-sponsored insurance, as happened in Massachusetts
after it adopted its health care reform law on which the ACA
is modeled.” It is likely that some additional higher-income,
self-employed Americans will purchase health insurance because
of the minimum coverage requirement. Finally, an estimated
38 percent of those who remain uninsured will be potentially
eligible for Medicaid but unenrolled.”® Because the ACA allows
hospitals to enroll presumptively eligible persons in Medicaid
who require hospital care, this population will effectively have
coverage if they have sufficiently serious problems to require
hospital care.

As previously noted, this extension of insurance protection
will improve health and save many American lives. It will also
save many American households from financial ruin. Americans
have a right to medical care in emergencies, but they do not
have the right to free emergency care, and a day in a hospital
can cost far more than the liquid assets of most American
families.* Nothing presently guarantees Americans access to
chronic, non-emergent care however, and the financial burden
of such treatment can be devastating.

The Medicaid expansions will cover Americans under age
65 with incomes below 138 percent of the poverty level. The
ACA required all states to cover this population as a condition
of participating in Medicaid, but the Supreme Court ruling
in June of 2012 made the Medicaid expansion optional with
the states. If all states participate, the expansion will cover 17
million additional Americans.”® Most of these will be adults
who are presently not eligible for Medicaid, but many will be
children, most of whom are currently eligible but many of
whom are not enrolled. The CBO projects, however, that if
states opt out of the Medicaid expansion, as many as 6 mil-
lion fewer Americans will be covered, with 3 million of these
covered additionally by the exchanges, resulting in 3 million
fewer Americans having health insurance.?

Medicaid has its limitations. In particular, provider pay-
ments in many states are very low compared to commercial
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insurance payments and many providers, especially physicians
and dentists, choose to limit or refuse Medicaid patients.
Nevertheless, evidence shows that Medicaid recipients have
better access to care, report better health status, and have lower
mortality rates than the uninsured.””

Approximately 20 million middle-income Americans
will gain access to health care through advance premium tax
credits, which will be available to households with incomes
up to 400 percent of the poverty level.?® These advance tax
credits will supplement amounts paid by exchange enrollees to
purchase insurance. The premium tax credits will be larger for
lower-income households, smaller for households with higher
incomes. Cost-sharing (deductibles, coinsurance, and copay-
ments) will be relatively high under these policies compared
to current employer-sponsored policies.”? Indeed, the level of
cost sharing will no doubt come as a shock to many of those
insured. Particularly for households that choose the highest
cost-sharing level bronze policy (with a 60 percent actuarial
value), the coverage will essentially be for catastrophic expenses
only. Households with incomes below 250 percent of poverty,
however, will also receive cost-sharing reduction payments,
which will reduce their expenditures when they actually receive
care. Also, preventive services will be covered for all without
cost sharing.

IV. REFORMING INSURANCE MARKETS

The ACA also dramatically changes the way in which
health insurance is sold in the individual and small group
market. Traditionally, health insurers, like other insurers, have
based their willingness to offer insurance and the premiums
charged on the risk presented by the insurance applicant. This
has meant that individuals who most need health care often
cannot get insurance at all or find the cost of insurance unafford-
able.®® Insurers also often exclude from coverage pre-existing
conditions, so that even when applicants with health problems
can get insurance, they cannot get coverage for the problem for
which they need help.

‘The ACA prohibits insurers from refusing to sell insurance
to or to otherwise discriminate against an applicant because
of health status. It only allows premiums for coverage in the
individual and small group market to vary based on age (with
a maximum ratio of 3 to 1), tobacco use (maximum variation
1.5:1), geography, and family size. Insurers cannot refuse to
cover preexisting conditions. Gender underwriting is not
permitted. The ACA also requires insurers to consider all of
their individual enrollees in a single risk pool and all of their
small group enrollees in another, with an option for states to
combine the two pools. Further, it creates two short term
and one permanent risk mitigation programs that will reward
insurers that take on a sicker population and impose a cost on
those that avoid risk.

Elimination of health status and gender underwriting and
restricting age underwriting will likely make health insurance
less expensive for women and for persons with health problems.
In the non-group market it will make health insurance less
expensive for older people and more for younger, although
the opposite could happen for enrollees in small group cover-
age who purchase insurance through the exchange if they are
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underwritten as individuals rather than as a group.

This is in conflict with traditional Republican proposals
for health insurance reform—association health plans and sale
of health insurance across state lines—which would make health
insurance more affordable for young healthy people, less afford-
able for older people and people with health issues.’® Which
is the better approach depends on what one considers fair.* If
one believes that it is fair for individuals to each bear the full
actuarial cost of their own situation, then the ACA is unfair.
If one believes that all should have equal access to health care,
regardless of current health status, then the ACA vision is fairer.
Of course, over time virtually all of us encounter ill health, so
the person who benefits from low rates at one point in an under-
written insurance scheme is likely to face higher rates, or to be
unable to purchase insurance, at another. Also, the presence of
tax subsidies shifts some of the cost from the insured to taxpay-
ers generally. This is true of both the deductions and exclusions
that currently apply to the employed and self-employed, which
benefit mostly the wealthy and reasonably healthy, and of the
new tax credits, which will benefit lower and middle-income
Americans and many who are in poor health.

Because it is expected that insurers will cover a sicker
population and that health insurance for the healthy will cost
somewhat more under these rules, the ACA attempts to draw
healthier individuals into the pool by imposing a penalty on
individuals who can afford health insurance but choose not to
purchase it. This mandate has been widely misunderstood ,and
misrepresented. The mandate itself has several exceptions—it
does not apply to undocumented aliens, the incarcerated,
religious objectors, or members of health care sharing minis-
tries. The penalty, however, has much broader exceptions. In
particular, it does not apply to anyone who cannot find a basic
health insurance policy for a price equal to or less than 8 percent
of household income. Given the fact that family coverage is
expected to cost $12,000 to $12,500 per year by 2016,% this
means that a family that does not qualify for premium tax
credits or for employer coverage, would have to earn $150,000
or more to be subject to a penalty.*

This “individual mandate” is one of the least popular
provisions of the ACA and has been the focus of the federal
litigation concerning the ACA. The Supreme Court in its June
2012 decision held that Congress lacked the power to adopt the
mandate under the Commerce Clause.>> The Court considered
the mandate to be inseparable from the penalty that enforces
it, however, and held that the penalty was properly adopted by
Congress under its power to tax. The mandate was, therefore,
upheld.

The ACA also reforms the way in which health insurance is
sold in the individual and small group markets and bans certain
common insurance practices. The law instantiates the concept
of managed competition, another idea to come out of conserva-
tive economic thought.*® The ACA invites the states to create
state-based insurance markets called exchanges, and empowers
the federal government to create exchanges in states that decline
the invitation. In these markets, insurers will compete on price
and quality, not, as they do now, on risk avoidance. All insur-
ers will offer at least an essential health benefits package, based
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initially, in all likelihood, on one of the largest small group plans
in the state. All plans must be arrayed into one of four levels
of cost sharing based on the actuarial value of the plan—the
percentage of claim costs paid by the plan. A required Summary
of Benefits and Coverage will, like the nutrition labels on foods
or the energy efficiency labels on appliances, make it easy for
insurance consumers to compare head-to-head the features of
insurance plans and choose the plan that is best for them. The
exchanges will also rate plans on price and quality and provide
consumer satisfaction data.

The statute imposes a number of other insurance reforms,
most of which are already in place. Plans must cover young
adults up to age 26 on their parents’ policies. This provision,
which has extended coverage to over 3 million young adults,
covers a population that costs little to insure but had one of
the highest levels of uninsurance.” Another provision bans
lifetime and annual limits on coverage. Lifetime limits are
rarely exceeded, but where they apply, are often a matter of life
and death. The annual limit requirement revealed an entire
industry of “junk” insurance that offered almost useless cover-
age.’®
underwriting—accepting applications but canceling insurance

Insurers may not rescind policies through post-claims

retroactively once an enrollee files a claim. Insurers must offer
both internal and external appeals from claims denials. Most
insurers must spend at least 80 percent of their premium
revenues on claims and quality improvement expenses (85
percent in the large group market) or rebate the difference to
consumers. Insurers must also publicly justify unreasonable
premium increases.

Most of these provisions have been quite popular.® Most
were implemented in 2010 with little detrimental effect. In
fact, the actuary of the Centers for Medicare & Medicaid
Services (CMS) reports that in 2011 health care costs nation-
ally decreased .1% because of the ACA.** Only two reforms
provoked real (as opposed to manufactured) controversy. The
annual limits requirement proved problematic for so-called
“mini-med” coverage—insurance with very low annual limits.
To avoid depriving people covered by these plans of health
insurance, HHS, pursuant to statutory authority, provided
temporary waivers to plans that failed to meet this requirement.
The waivers will expire in 2014 when all plans must eliminate

annual limits.%!

Several states asked for adjustments of the
medical loss ratio requirement because of potential disrup-
tion to their states’ insurance markets.” These were granted
in some states, but in most states fears of disruption proved
unfounded. Insurers recently returned $1.1 billion dollars to
consumers in medical loss ratio rebates.” More importantly,
the medical loss ratio requirement has incentivized insurers to
become more efficient and to hold their premium increases in
line with increases in medical costs.

V. IMPROVING MEDICARE

The ACA makes important changes to expand benefits
under the Medicare program. The Medicare “doughnut hole,”
which resulted from the attempt by Republicans in drafting the
2003 Medicare Modernization Act to keep prescription drug
coverage both affordable and attractive to relatively healthy
enrollees, is being closed through a combination of brand name
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drug discounts and coverage expansion for generics. Preven-
tive services are covered without cost-sharing, including a free
annual wellness visit.

The ACA also expands access to care by providing sig-
nificant funding for community health centers, the National
Health Services Corp, and school based health care programs,
and reforms the Indian Health Service. It provides significant
funding for community preventive care programs and for ex-
panding the health care workforce.

VI. ConTrROLLING HEALTH CARE COSTS

While the primary focus of the ACA is on expanding
access to health care, it also contains a number of cost saving
initiatives. Cutting health care costs is never easy. Shifting
costs is easier. Costs can be shifted to patients by increasing
cost-sharing or to enrollees in public programs by capping or
reducing public support, for example, by providing vouchers
rather than coverage. But cutting costs requires either reducing
the volume of services received or the price paid for services.
Attempts to limit the provision of services result in cries of
rationing while efforts to reduce prices provoke intensive (and
usually effective) special interest lobbying.

The Congressional Budget Office has most recently
scored the repeal of the ACA as increasing the federal budget
deficit by $109 billion over the 2013-2022 period.* While
the net cost of the coverage increases will be $1171 billion
over 10 years, it will be offset by $711 billion in savings and
$569 billion in new revenues.” Most of the savings come from
reducing the growth in expenditures for Medicare providers
by demanding increased productivity, cutting expenditures to
cover uncompensated care provided by hospitals (since fewer
uninsured will be needing free care), and decreasing payments
for Medicare Advantage managed care plans, which have long
been paid dramatically more than the Medicare program pays
for traditional Medicare.?® The ACA also includes a “fail-safe”
mechanism to cut costs, the Independent Payment Advisory
Board, which has the task of making proposals to Congress to
cut Medicare spending if it exceeds set targets.

The ACA opens the door to longer term cost controls
as well. The Center for Medicare and Medicaid innovation is
tasked with coming up with approaches that move away from
inherently inefficient fee-for-service provider payment toward
payment approaches that encourage better coordinated and
more efficient care. The Medicare shared savings (accountable
care organization) program and bundled-payment initiatives
are examples of this. The Patient Centered Outcomes Research
program holds the promise of identifying useless medical
interventions, and concomitant savings that can result if we
stop paying for such services. An entire chapter of the ACA is
dedicated to fraud and abuse provisions, including provisions to
prevent as well as punish fraud and abuse. The exchanges are,
of course, based on the concept of managed competition, and
on the hope that requiring insurers to compete based on price
and quality rather than through risk selection will bring down
the cost of insurance, and possibly with it the cost of care.

VII. IMmPrROVING THE QUALITY OF HEALTH CARE

The ACA also attempts to improve the quality of health
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care. It calls for a national quality strategy and for initiatives
to implement it. Insurers are encouraged to create programs
and incentives to improve outcomes of care, reduce rehospi-
talizations, improve patient safety and prevent medical errors,
encourage prevention and wellness, and reduce racial dispari-
ties. The ACA contains new initiatives within Medicare to pay
for performance and to increase information on quality to
empower consumers. A number of provisions of the ACA en-
courage better coordination and integration of care, including
increased use of electronic medical records. In sum, the ACA
includes payment incentives, public disclosure, and regulatory
responses intended to reward good quality care and improve
care that is deficient.

VIII. CoNCLUSION

Will all of this work?

constrain cost growth, and improve quality? Two and a half

Can we increase access to care,

years have elapsed since the ACA was adopted and another year
remains, as of this writing, before it is fully implemented. The
ACA has faced determined and virulent opposition—lawsuits;
an aggressive, unprincipled, and highly effective misinforma-
tion campaign; and vigorous attempts to block any cooperation
by the states with implementation. It is hard to think of an
example since desegregation in the 1950s and 1960s where
the implementation of federal law has faced opposition of this
magnitude.

Nevertheless, we are seeing progress—a dramatic reduc-
tion in the number of uninsured young adults, better access to
preventive services, reduced drug costs for Medicare beneficia-
ries, expanded Medicaid in some states with further expansions
to come—all with no increase to date in overall health care
costs. Moreover, although opponents of the ACA have repeat-
edly voted to repeal it, they have offered no coherent strategy
to replace it. For opponents, the uninsured are, apparently
in the words of Senate Minority Leader Mitch McConnell,
“not the issue.”” Republican proposals may make bare-bones
coverage less expensive for the young and healthy, but they do
nothing to expand coverage to the uninsured or make health
care affordable to those who need it most. The ACA is not a
panacea, and it is definitely not the health reform legislation I
would have enacted, but it is our best chance to make progress
in dealing with the very serious problems that plague our health
care system. Indeed, it may be the only chance we have for the
next generation.
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