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PROFESSOR PAINTER: Thisisthe Professional Responsibility Practice Group panel. My nameisRichard Painter. | am
aprofessor at the University of I1linois College of Law.

We are going to betalking today about, when free speech and ethical standards collide, with afocusonthe
judiciary. A great part, although not all, of our discussion today is going to focus on elections of state judges. But we will
also have some discussion of the confirmation procedures for federal nominees and other issues relevant to the judiciary.

One of the areas | teach besides legal ethicsis securitiesregulation. One of the topics | discuss with my
securities classis the sharp difference between the standards that apply in the election of a board of directors of a corpora-
tion, which isan election with proxy solicitationsand so forth, and, apolitical election. Theelection of aboard of directors
of acorporation isvery strictly regulated with respect to what you can say and what you cannot say, and a federal agency,
the Securities Exchange Commission, is looking over your shoulder. If you say something about the opposing candidate
whoisrunning for the board of directors of acorporation and it turnsout not to be true, you can beliable under Section 14(a)
of the 1934 Act.

Compare thiswith the free rein that is given to participantsin the electoral process when candidates are
running for office. Occasionally there are cases like the Long Island Lighting case, where constitutional issues arise out of
a political election going on side by side with a proxy fight — in that case over the Long Island Lighting Company’s
involvement in nuclear power — but this does not happen very often.

Which rules should govern the restrictions on free speech in the corporate proxy context, or the primacy
of First Amendment free speech rightsthat we seein the political arena? The election of judges at the state court level isin
some waysin aposition between the election of political officials and these other el ections, where we see some restrictions
on the First Amendment. Another such areais|abor union elections.

Oneof theissueswe are going to be exploring here, particularly in Justi ce See's discussion, iswhether the
election of judges should be bound by the same First
Amendment free speech rightsthat we seeinthepolitical arena. Or arejudgeslike corporate directorsor labor union officials,
somehow special, such that maybe we should rein in the First Amendment rights that people are normally entitled toin a
political election.

Wewill explorethat topic and several others. | want to allow plenty of timefor audience discussion after
our discussion, so we are going to limit each speaker to, approximately ten minutes, maybe alittle more— 12.

We are going to lead off with Judge Raymond Randol ph of the United States Court of Appeals, District of
ColumbiaCircuit, and then jump to Justice Harold See from the Alabama Supreme Court, and then movein with our two law
professors, Professor David McGowan from the University of Minnesota and Professor Steven Lubet from Northwestern.

And so, with that, | will begin with Judge Randol ph.

JUDGE RANDOLPH: | will not talk about el ections of judges; | am not familiar withthat. But | will talk about federal
judges.

| have alwaysbeen agreat believer in robust, uninhibited, unfettered freedom of speech for most everyone
except judges. | think it would be adisaster — infact, 1’1l go further; | think it would be the end of the republic aswe know
it if federal judges had the same freedom of speech that all of you do.

Consider what things would be like if judges regularly gave public addresses on any matters that might
suit their fancy at the particular moment, or appeared frequently as critics or guests on radio and television programs, or
contributed regular op-ed pieces or wrote in magazines. Now, I’m aware of at least one federal judge, ajudge on the Ninth
Circuit, (where else?) who thinks that that would be just dandy.

He believes — let me quote so | don't get it out of context — “Judges should engage in vigorous and
unfettered judicial speech becausejudicial silence deniesthe public an opportunity to hear from an entire branch of govern-
ment.” Ignorethe hubris, if you can.

The remark is altogether silly anyway. Federal judges are not silent; far from it. Each day, the federal
judiciary poursout an avalanche of judicial opinionsand orders and memorandaand so on and so forth. It took 70 yearsfor
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Fed 2.d to reach athousand volumes. In Fed 3.d we are going to break that milestone in record time.

Of course, the public, the great mass of people, doesn’t bother to read very much of the judiciary’s
product. To paraphrase Winston Churchill, never in history have so many judges been saying so much to so few.

If federal judges, at least, were free to write or speak on anything that sparked their interest, if we're
suddenly permitted to express our views anywhere, any time on any subject, | have no doubt that some judges would grab
their robes and run to the broadcast studios.

So, try toimagine, if you can, aweekly television show, or even aweekly radio show, with alot of federal
judges sitting around talking about the controversies of the day, from ajudicial perspective, of course. Do you havetrouble
imagining that? | do. And thereason | havetroubleisbecause that istotally out of the tradition of thejudiciary, at least in
this country. And there’s a good reason for that.

A visibly impartial and independent judiciary isessential to afreesociety. Yet suchajudiciary requiresan
element of remotenessin the judgesand in their work. If judgeswere freeto chatter publicly about any subject that struck
their fancy, and to reveal that we, in fact, have views, then | think respect for the law would collapse.

These reasons and others are why the federal judiciary hasrules against judges speaking at certain times,
in certain settings and about certain subjects, with the notable exception of the honorarium ban, which 1’1l get toin amoment.

Thesearereally not rulesat all, by theway. They’reethical prescriptions. And ethicshasto do with what
you should do and what you should not do. The model rules on professional responsibility that all practicing lawyers are
subject to are not ethical rules at all. They are now framed as what you must do and what you must not do.

An ethical rule is one that talks in terms of “oughts’ and “ought nots. “ | had no idea before | was
appointed how many “ought nots’ there are in the code of conduct for federal judges. Federal judges should not make
speeches for political candidates or support publicly or oppose candidates. No bumper stickers on your car; no postersin
your front yard. We shouldn’t contribute to political campaigns, although that’s aform of speech under Buckley v. Val eo.

We should not speak about the merits of pending or impending cases. An impending case is one that
we'refairly certainisgoing to arise, so | won't talk about the constitutionality of the military tribunalsthat try theterrorists
because we are pretty sure that is going to happen; at least, we hope so.

Andthereareother things. | won't gointo al the details, but there are other thingsthat we can and cannot
do. Now, | do not begrudge these ethical restrictions on my speaking. It's the price that judges pay for the privilege of
wearing ablack gown with floppy sleeves, and | pay it gladly. | am happy about these restrictions because | think they keep
thefederal judiciary whereit should be.

But there’sone particular restriction that | do resent. Andit’sarestriction placed on usby Congress— not
an ethical rule about what you should or should not do, but an absolute flat prohibition enforced by the Attorney General of
the United States. | refer to the Honorarium Ban enacted in 1989 as part of the Ethicsin Government Act. Let megiveyou
some background.

1989 just happened to be theyear that Jim Wright, the Speaker of the House, resigned. Speaker Wright and
other congressmen were very creativeininventing waysto get money fromlobbyists. So creative, infact, that the body over
which Speaker Wright presided became known as the “house that honoraria built. “

When this was exposed, Congress knew it had to something. But Congress didn’t want to pass arule
barring only its members from accepting honoraria— heaven forbid. So they swept in the executive branch and thejudicial
branch.

The 1989 law prohibited anyonein the three branches from receiving payment for any speech or any article
or any appearance. Book royalties, by the way, were excluded in deference to Judge Posner.

And you could get paid for teaching. | can give aspeech at alaw school and | can get paid. The ban on
honorariafor other payments for speaking and writing amounted to a ban on speech itself. Why, you may ask.

WEell, Dr. Samuel Johnson famously said, “No man but ablockhead ever wrote, except for money.”

And aformer President of ours has amended that to say, “No man but a blockhead gave a public speech,
except for money.”

| won't go so far because — and I’ d better not because I' m not getting paid for this address.

Anyway, ayear ago the Senate voted to repeal the honorarium ban for federal judges. Rumor had it that the
Chief Justice of the United States had engineered the repeal asaway to get some more money for us poor federal judges. He's
agood man, the Chief.

But then somebody tipped the press, and the hue and cry went out. The nightly talk showsor, asmy wife
likesto call them, the shouting shows, had afield day. Geraldo wasfirmly against repealing the ban. So was Alan Dershowitz
and most everybody elsewho appeared. Editorialsin the Washington Post and the New York Times huffed and puffed. This
was"“aschemeto weaken judicial ethicsradically,” according to the Times.

“Theprovision, if enacted, could only erode public confidence in theintegrity of the courts,” said the Post.
Inthe end, the House refused to fol low the Senate’slead, and repeal of the ban died in conference. The Republic was saved.

WEell, | watched all this with some amusement. | found it an amazing controversy but | judiciously kept
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quiet, until now. | think thetime hascometoletyoual inonalittle secret. | found the controversy amazing because, infact,
there is no statutory ban on honorariafor federal judges, and there hasn’t been onefor five years. Let me explain.

In 1995, the Supreme Court struck down the ban as applied to all executive branch employees under the
grade of GS-16. The Justice Department, which enforcesthe law, wondered whether it should enforce the ban with respect
to everybody above GS-15. What about judges? What about the legidative branch?

A 1996 opinion of the Office of Legal Counsel, the OL C, binding in the Justice Department, determined that
the law was not severable. And so, according to the Office of Legal Counsel and hence the Justice Department , the
honorarium ban waskaput. It fell entirely with the Supreme Court’sNTEU? opinion. Thisdevelopment in 1996 escaped the
attention of nearly everyone, including the press. But it did not escape the attention of the Clinton Administration.

Two days after the OL C opinion issued, the Administration, through the Office of Government Ethics,
advised members of the executive branch that they could now accept honoraria. Thiswasin 1996. Hooray for the First
Amendment. Later in 1996, the Administration completely eliminated from its government ethicsregul ationsany referenceto
honoraria

Given the OL C opinion, there will never be a case pending or impending about the legality of the hono-
rarium ban. Andinmy remaining few minutes, | am, therefore, freeto give you my opinion about it without violating ethics.
And hereitis.

As applied to federal judges, the honorarium ban was flat-out unconstitutional.

Inthe NTEU case, the Supreme Court struck the ban down because Congress had no evidence of miscon-
duct relating to honoraria by any of the vast number of federal employees below the grade of GS-16. Congress had no such
evidencewith respect to federal judgeseither, and for good reason. Congressmen accepted honorariafrom lobbyistsor from
foundations or from corporations, and then went back to the Hill and voted for legislation that affected them. A federal judge
couldn’t do that. We have rules against that, and we have alaw against it.

If | gave a speech to the Ford Foundation and accepted $1,000 for it, | couldn’t turn around and sit on a
case involving the Ford Foundation, according to our rules. Federa judges are honest, and very few of us are stupid.
Compliance with the ethical rulesistaken very, very seriously.

Theway the ban worked wasridiculous anyway. If | weregiving thistalk at alaw school, | could get paid
forit. Butif | givethe sametalk beforeagroup of lawyers, | can't get paid for it. The ban contained an exception. If | gave
aseriesof lectures, | could get paid; if | wroteaseriesof articles, | could get paid. Butif | writeonearticle, nopay. Thisseems
to me totally counterproductive because the ban encouraged moonlighting, which is what it was supposed to prevent.

Please understand, it'snot that | want to line my pocket with speaking feesor that | even could. But writing
an articletakestime. And so does preparing aspeech. | amfond of Mark Twain statement that “an impromptu speechis not
worth the paper it'swritten on.”

This is extra work, above and beyond my judicial duties. For two centuries, we had no ban on judges
accepting honoraria. There was absolutely no evidence of abuse whatsoever.

| will end on this note. With respect to the federal judiciary, the story of the honorarium ban, from its
enactment to itsvery quiet demise, showsthewisdom, | think, of Eric Sevareid’sinsight. “Ingovernment,” hesaid, “themain
cause of problemsis solutions.”

PROFESSOR PAINTER: Thank you very much, Judge. And now wewill turnto Justice See.

JUSTICE SEE: Thank you. Itisgood to be herewith you again. | loveto cometo these Federalist Society meetings. |
enjoy the open and vigorous debate that we have, and the insights.

| thought for aminute that | was going to get out of thishind | always find myself in when | speak about
judicial speech. | findit peculiar that the burden seemsto fall on one who defendsthe First Amendment, freedom of speech,
when it seems to me that the burden ought to be the other way.

| thought for a moment that Judge Randolph was going to put me in a position where | could, in fact,
respond. But | think, bottom line, heand | are pretty much in agreement. We believein ethical standards. We believejudges
ought to follow those ethical standards. But the question is, should there be someregulatory body that tells Judge Randolph
or any other judge what part of hisspeechispermissible and what part isnot; what he may speak about and what me may not?

How do we address these questions of application of the First Amendment inajudicial context?! amgoing
to speak about it in the context of the election of judges, although it seems to me that, with alittle adjustment, the same
principles apply when we are talking about an appointed judiciary where judges are asked questions and they respond or do
not respond to those questions.

Canarational public chooseto electitsjudges? | think arational public can chooseto elect itsjudges, that
is, if the publicis capable of selecting peoplewho are qualified to be judges. Are citizens capabl e of making a decision that
one person or another is better able to serve asajudge? If citizens are not capable of making such a decision, then | do not
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know how a democratic republic is going to select its judges; if citizens are not capable of evaluating the judicial choices
made by others on their behalf, then there is no representative means by which ajudicial selection can be made.

| believe citizens are capabl e of determining who is not performing the judicial function in the way they
believe thejudicial function should be performed. And, infact, | think we frequently seethat. Judgesare usually simply re-
elected, but, if thereisaproblem, then the public hasthe power, through either contested el ection or retention el ection, to say,
“No, wedon't think you’ re doing thejob right, and so we' regoing to removeyou.” If webelievethat arational public could
believe that it is capable of making such an evaluation, then it seemsto me we have to concede that a rational public could
chooseto have an elective system. And, if thereis such an elective system, we then must address how the First Amendment
ought to apply to that method of selection.

Now, let me make another quick point. There are three branches of government, and one of thosethreeis
the judicia branch. Sincethejudicial branch isabranch of the government, speech about the selection of someonein the
judicial branch or the retention of someonein thejudicial branch is core political speech.

| don’t know how we can say that the legislature is political because it’s part of the government and the
executiveispolitical becauseit’s part of the government, but thejudiciary isnot political. No, itispart of our constitutional
system of government, and speech about the sel ection of the members of that branch of our government, it seemsto me, is
core political speech. If that isthe case, then there must be some compelling stateinterest to restrict the campaign speech of
judges.

At this point in my presentation, | ought to be able to sit down and wait for someone to show me the
compelling state interest that justifies restrictions on judges’ campaign speech. What we are really talking about hereis a
regulatory agency, some sort of state or federal agency, some regulatory body that will say this speech is permissible or this
speech is not permissible.

The argument | hear — generally, it's no more than this— is, well, judges are different. Yes, judges are
different from public service commissioners. And public service commissioners are different from state legidators. State
legislatorsin their turn are different from governors, and governorsfrom Presidents. Yes, judges are different, but, in what
way are judges different that justify regulating their political speech?

Here are the three arguments | hear most frequently. The first argument is that we need public confidencein the
judiciary, because without it the systemwill fail. | think that istrue, but | think it isalso true of the executive branch and the
legidative branch. It istrue of democratic governments. Itisprobably true of all governments, but it is particularly true of
democratic governmentsthat if we do not have faith — public confidence — in the executive branch, the systemisgoing to
fail. If we do not have public confidence in the legislative branch, the system is going to fail. But, | don’t hear alot of
argumentsthat we, therefore, ought to regul ate the campaign speech of legislatorsor of governorsor of Presidents. We may
not like some of the speech, but we say that it is core political speech and that the answer to the speech we do not likeismore
speech, not less speech. So, simply to say that we need public confidence in the judiciary does not justify the restriction of
campaign speech.

| have two other observations about the argument that political speech destroys necessary public confi-
denceinthejudiciary. My first observation isthat the argument, once you cut away itsfancy garb, isthat we can have public
confidencein our judiciary only if people don’t know what judges are doing. That is, we cannot have the public informed;
we cannot have vigorous debate. We cannot have someone pointing out problems, because people will lose confidencein
our judiciary.

| have a problem with the idea that public ignorance is the foundation upon which the strength of our
government rests. It seems to me that it is better to solve the problems, to address the accusations, and to base public
confidence on what is really there. The argument that the public must not be exposed to political speech is a Whited
Sepul cher argument, that with acoat of whitewash on the sepul cher no onewill seethe bones. But, the bones are there, either
way.

My second observation on the public-confidence argument is that, if we are to improve the system, we
must be ableto talk about it. The peoplewho cantalk about it arethe peoplewho areinvolvedinit. If werestrict speech so
that no one can say anything that might cause someone to question whether the judicial branch is perfect, then we will not
makeit better. Infact, wewill be giving it the opportunity to becomeworse.

That isthefirst argument, that to preserve public confidencein thejudiciary we can’t have peopletalking
intheir campaigns about such things asthe courts and the law, or their records or those of their opponents. It isthe argument
against political speech.

The second argument is that the public does not know enough about the candidates. We must restrict
campaign speech because, in the presence of public ignorance about the candidates, one candidate could say something
that would be misleading. Candidates must not be allowed to say those things.

Aswiththefirst argument, | havealittletrouble seeing the difference between judicial racesand thosefor
legidlative or executive offices. Tell mewho your statetreasurer is. Nameyour public service commissioners. Do you know
who ison your school board? Few citizens know these officials, yet for some reason wethink it is acceptable to el ect them.
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Why isit, then, that because we aren’t intimately familiar with all of the candidatesin ajudicial election, we should prohibit
those candidates from talking about themselves or talking about their opponents? Isn’t the answer to this absence of
information, more speech, not less? And, certainly, the answer is not to have some government entity, however selected,
determine which speech the public should hear and which speech it should not.

The final argument is that the public doesn’t understand the judicial function. Citizens know enough
about what legislators do to make intelligent decisions about who should be a legislator. They know enough about what
governors do to make decisions about that, or attorney general, or public service commissioner, but citizens don’'t under-
stand what judges do. Therefore, we cannot let candidates say things that might be misleading to the public, that might
sound good but don't really have to do with the judicial office.

First, speaking as someone who's run for office three times, | don’t think the argument is true. Maybe
Alabamians are smarter than folks around the rest of the country, but | find that voters understand the judicial function better
than they understand the legislative function or the executive function. So, | reject the argument. But evenif it istruethat
votersdon’t understand what judges are supposed to do, what isthe answer? Cut off speech? Not let acandidatetalk about
what judges are supposed to do and what they aren’t supposed to do, what judges are doing and aren’'t doing? Isn't the
argument, instead, for more speech? Shouldn’t there be more speech in order to counter that ignorance? These are the
arguments| hear. They do not makealot of senseto me. It seemsto methat we are talking about core political speech, and
that moreinformationis preferabletoless.

In my opinion, there are some things that judges should or should not do in order to do their jobs right.
Therearealot of ethical restrictionsthat we ought to abide by. | don’t believe judges should announcein advance positions
on cases that are pending before them.

But, the questioniswhat to do if ajudge does speak on sometopic, like Judge Randol ph’'stopic of whether
a ban on honoraria for judges is appropriate? Should there be a governmental body that will decide whether the judge's
speech undermines public confidencein thejudiciary and, therefore, should be punished? Or, should the answer depend on
the problem that has been created and the solution to that problem? If ajudge comments on a casein away that indicates
bias, then shouldn’t that judge be precluded from ruling on that case? Well, that isthelaw on recusal. Doesn’t that solvethat
problem?

Itistruethat ajudge could comment on everything and not haveto do any work, but if ajudgeisnot doing
hisjob, in an elected judiciary the people can get rid of him.

The question, it seemsto me, ought to be approached by asking, what isthe problem we are trying to solve? And,
isthere away to solvethat problem without having some regulatory body determine which speech isappropriate and which
speech is not?

PROFESSOR PAINTER: Thank you, Justice See. Wewill now turnit over to Professor David McGowan.

PROFESSOR McGOWAN: Thank you, Richard.

| think the problem that we are addressing isfundamentally aproblem of reconciling two valuesthat, inthe
context of selecting judges, come in conflict with each other. Those values are accountability, on the one hand, and
independence, on the other. Those two do conflict. You are independent from things; you are accountable to things. And
what we are thinking about is the manner of choosing the best way of navigating and negotiating that tension.

| think | come down closer to Judge Randolph’sview of the republic falling than perhaps Justice See's. But
let mepose, initialy, thecriteriathat haveto govern the choicesthat are made and why | think thisan ethical issueat al, which
issomewhat against the current stream. | am going totalk, by theway, about federal nominationsrather than state elections.

Justice See was asking, if the courts are a palitical branch, how is it that they are different from other
political branches? That callsto my mind an article by Professor Lon Fuller of the Harvard Law School — the late Professor
Fuller — who asked, how is it that adjudication is different from other forms of social ordering? How isit different from
elections? How isit different from negotiation? What isit that makes litigation unique? Why don’t wejust have elections
over guilt?

The answer Professor Fuller suggested was that in adjudication the parties have a unique interest. They
participate directly in the process through the presentation of evidence and reasoned elaboration of evidenceto an argument
intheir favor. We do not do that in the executive branch; we do not do that in the legislative branch.

It followsthat, as Professor Fuller stated, the criterion for evaluating any rule, not just rules pertaining to
nominations, whatever heightens the significance of this participation lifts adjudication towards its optimum expression.
Whatever destroys the meaning of that participation, the participation of the parties, destroys the integrity of adjudication
itself.

The difference between courts, on the one hand, and the executive and legislative branches, on the other,
is the same reason we worry about this issue when we do not worry about senatorial confirmation of executive branch
nomineesin the same way, even though General Hamilton— as| liketo remind peoplethat heis— wrotein Federalist 78 that
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he didn’t need to worry about the appointment process when writing about judges because that wasthe same asfor all other
officers, and he' d already talked about that in 76 and 77. That's not right.

The President has people working for the President, responsible to the President, and for whose conduct
the President will be held accountableto the el ectorate. We do not want any of that for judges. And even though the process
isthe same, thevaluesarevery different. Independenceisavalue and it needsto beattendedto. So, what | want to talk about
aretheethical considerationsfacing nomineesto thefederal benchinwhat hasbecome avery contentious process, and there
is no reason to think it's going to get any less contentious.

My favorite method, by the way, just to let you know where | would come out, was suggested by Dr.
Franklin at the Constitutional Convention. There were various proposals, and he forwarded what he called the Scottish
method, which makes me like it right off the bat, in which, as he put it, “ The nomination proceeded from the lawyers who
always selected the ablest of the profession, in order to get rid of him and share his practice among themselves.”

Now, this solvesthe information problem.

Competitors know better than anyone elsewho really doesagood job. It alignsself-interest and selection
of the most stable. It isactually the perfect example. Alas, we can not do that.

Of late, many people have come, to think of federal nomination processes as sort of extra-legal. Thisis
largely a legacy, at least in my generation, perhaps to the Carswell nomination, but most specifically, to Judge Bork’s
experience. Professor Monihan, shortly after that experience, wrote that the entire appoi ntments processis best understood
as largely beyond the operation of norms of legal right and wrong. It instead involves mainly questions of prudence,
judgment and poalitics.

And | commend to the attention of anyone who is seriously interested in ethics and the pre-commitment
problem the Souter Confirmation Hearings because it was mooted there. Senator Simpson raised in the testimony of Kate
Michaelman and Fay Waddleton the ABA Canon of Judicia Ethics. | don't know why he didn’t go for Conduct for United
States Judges. Hewent for the ABA. The withesses were saying they wanted an absolute commitment on abortion rights,
and Senator Simpson rai sed the Canon near the end of the testimony.

There was an exchange where Senator Biden asked Ms. Waddleton, “ Do you want a specific answer on
Roe? Areyou demanding that we reject unless we get pre-commitment on Roe?’

And she aluded to the Canons.

Senator Biden said, excuse me; let me interrupt you there.

Senator Simpson, God bless him, notwithstanding reading the Canons of Ethics. If he applied the Canons
of Ethicsto what was said here, clearly Judge Souter has breached them.

Brown v. Board? Oh, yes, non-controversial. Commerce clause? Oh, yes, non-controversial. That was
1990. McCallough? Oh yes, non-controversial. Roe? It might come before the court.

Theinteresting thing to me is not the substance of any of theseissues. Opinionsvary on that and | have
nointerest in getting into that. What interests meistherelative scorn the Canonsreceived inthe Hearing. They weretreated
asarhetorical device. It was consistent with Professor Monihan's view that this was an extra-legal world.

Senator Biden said, “ Pleasetry not to bealawyer’slawyer with me,” which isexactly what | would liketo
seealittlebit moreof, isthelawyer’slawyer approach. Let metalk toyoufor just abrief period about how that would work.
Thefirst point isthat there are both accountability considerations and independence considerations. The choiceto placethe
nomination power in the President isan accountability choice. For most of the Constitutional Convention, the appointment
power resided in the Senate. Lateinthe Convention, the Senate had cometo be equalized. It, therefore, in Madison’sview,
represented states, not the people. And he argued for a shift of the appointment of a national officer to a national official.
And that's consistent, but is an accountability function.

The Federalist 78, which the Federalist Society has as its motto, has the words of Alexander Hamilton
beneath the portrait of James Madison. Sometimes| wonder.

It'sall about the completeindependence of the judiciary being necessary asasafeguard to liberty. Feder-
alists 76 and 77 are about, in part at least, accountability, in which Hamilton says, “ The possibility of rejection would be a
strong motive of carein proposing. . . “ Those two tensions are built into the structure.

So how do you navigate them? We value both; we have both. It isnot irrational, as Justice See said, to
expect accountability. In my state of Minnesota, formed shortly after, or at least in the strong presence of mind of the Dred
Scott decision, accountability was avery meaningful concept to alarge number of people.

| think that the way to navigate the tension is to return, first, to principles, to basics. What is it about
courtsthat isunique? What isit about thejudicial officethat isunique? And, what isunique— | think that Professor Fuller
isright — istheinterest of litigants; not theinterest of the public in general; not the interest of the National Abortion Rights
Action League; not theinterest of Operation Rescue — except insofar asthey are litigants because that iswhat isdistinctive
about the mode.

So, what doesthat mean in practical nuts-and-boltsterms? | want to address specifically the pre-commit-
ment problem. What if anomineeisactually asked to promise not to overrule a specific precedent and they should actually
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make such a promise and say, | will be bound, | will never vote to overrule case N. Probably, you would consider that an
ethical violation. Probably, you would reject them. First, you should just check them for apulse. It'sjust unrealistic in our
current world.

What we really have are three choices. We have a choice, if asked about one’s views on a case, to say
nothing; to discuss fully, completely and honestly what one’s views are; or to do that on some issues but not others. What
| want to suggest that either thefirst or the second option falls within the reasonable range of ethical behavior — and thisis
the“ought” sense Judge Randol ph discussed —, inthat it is consistent with Canon 2 of the Code of Conduct for U.S. Judges,
taking that as a normative statement, rather than arguing with whether this is going to be the basis of discipline, which
instructs judges to avoid impropriety and its appearance, and states that a judge should act at all times in a manner that
promotes public confidencein theintegrity and impartiality of thejudiciary.

Thefirst and the second do that, in my view, because they correspond to the values that are conflicting.
Full discussion correspondsto accountability. A refusal to enter into discussion correspondswith independence. Thethird
option is the one that bothers me. It bothers me because a willingness to state a position on uncontroversial issues, a
willingnessto pledgefealty to decisionsthat everybody supports, isadeviation from the principle of independence, fromthe
value of independence. It isadeviation precisely becauseit isin the direction of the majority view. Itisadeviation that is
costlessto anominee in the sense that, | know no one will get mad at this; that iswhy it is safe for meto doit. That seems
to me not to be what we are trying to foster, with Canons that say things like judges should be apart from and resistant to
public clamor and pressure. Judges should comport themselves in away that enhances the meaningfulness of the parties
participation.

Picking and choosing in that respect seemsto meto send theworst possible signal, whichis, if | amaparty
looking at this person, | will deviate from the norm of independence when itisin my self-interest, when it is costlessto me.
When there is controversy, when there are people clamoring for meto be rejected based on what | might say, | will refuseto
speak because that isalso in my self-interest.

That is perhaps the most unsettling message that one can derive. It is also probably the most practical
approach. 1 will show that | amin touch with popular sentiment and, therefore, not adangerous person by deviatingin favor
of themgjority, and then | will show that | am acareful and prudent person by not committing myself.

| do not contend that the mix-and-match isunethical in any strict enforceability sense. | do content that of
the three available options, it is the one least to be preferred and the one that does the least to advance either of the goals,
either of the values at stake in the nomination process. But rules of ethicsare rules of reason, and they need to be appliedin
context, with an eye toward some practicality. So, let metalk about the other two.

When would you choose silence, which might call to mind, for example, Justice Scalia’'s Confirmation
Hearings, as opposed to afull discussion? Thecriteria, | think, arethe same. In the context of a nomination, which would
include things like promises during a Presidential campaign, which would include things like the qualifications of the
nominee, are they such that there is every reason to believe that this person was chosen because they were supremely
qualified as opposed to political agreement? To the degree that the context and facts of a nomination suggest that litigants
have cause to worry, then probably accountability is a more important consideration and full discussion is preferable.

| do not mean to imply that Judge Bork, by being the only person in recent memory courageous enough to
enter onto a full and complete discussion, did anything wrong. His publication record warranted that in the sense that he
wanted to explain himself, and hedid.

| remember distinctly; it wasmy first year inlaw school. | wasat Berkley. Wewent to our Con Law class,
and we all asked our professor, as first-years do, “professor, can you tell us what's going on in the hearings?” And my
professor, being agood Berkley professor, said, “yes, it'sagreat instructive constitutional debate and Judge Bork is getting
vastly the better of it.” That was Willie Fletcher.

That context isrelevant. However, if thereare not facts, if there are not thingsthat suggest to a prospective
litigant, using sort of a hypothetical projection approach, that explanation and accountability deserves primary consider-
ation, then it doesn't.

Judge Randol ph mentioned Mark Twain. I'll choose another Mark Twain. “It'seasier to stay out than to
getout.” If youenter in and start answering on some things but not others, you will end up with the kind of dialogue we had
before with Judge Souter. |f you don't, you can at least consistently, with the value of independence, say, | have acted
ethically inthe sensethat my conduct in the hearing is uphol ding the value of supremeimportanceto the very essence of the
judicial function, which isthe evaluation of the proof and reasoned argument that the litigants present.

Itisat least, | hope, something that you would consider. Thanks.

PROFESSOR PAINTER: Thank you very much, David. And now for Professor Steven L ubet of Northwestern.

PROFESSOR LUBET: Itisatremendous privilegefor meto speak with you this afternoon — avery great privilegeto
share the dais with Judge Randol ph and Justice See. It isan extraordinary coincidence that there would be two people on
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this panel — athough one, quite silent — from Illinois speaking on the subject of judicial ethics, a subject on which |
have someinsight. About 14 years ago, my coauthors and | published the first edition of our treatise on judicial ethics.
And ever since then, about once aweek, | get atelephone call from ajudge, always wanting advice; never willing to pay.

The most interesting calls, the ones that really stay with me, are from the judgesin Chicago. One of the
very first calls came just about four weeks after the book came out. The phonerang and | picked it up and the voice at the
other end said, “ Professor, | got an ethical problem.” | don’t know how many of you arefrom Chicago, and I’ m probably not
getting the accent quite right, but this guy was, beyond question, from the 11th Ward.

If you closed your eyes, you could seetheiridescent suit, the diamond pinky ring, the cigar. “Professor”
— and nobody can say the word “Professor” with as much derision, scorn as a Chicago precinct captain. He says,
“Professor, | got an ethical problem. What | want to know is, isit ethical to duke your rabbi?’

WEell, it was immediately obvious to me that he did not want to show a John Wayne movie to a Hebrew
clergyman.

But I’'m from Chicago, so | knew what he wastalking about. In Chicago political parlance, your rabbi is
your political sponsor. Thereareactually other ethnic termsfor the same phenomenon — but even here, | can't repeat them.

But your rabbi isyour political sponsor, and duking your rabbi isgiving him an unsolicited gift. Itislikean
homage or a St. Patrick’s Day tribute. Andthereisno quid proquo. Itisnot abribe. Itisgoingintheother direction. Itis
just kind of what you do if you are part of the machine. So, hesaid, isit ethical to dukeyour rabbi? And| didn’t really have
an answer.

| thought to myself, well, you obviously could not take the money, but can you give the money? Why
would that bewrong? How doesthat deal with the deeper issues of moral philosophy — and then | thought, thisguy doesn’t
want metaphysics. He's not interested in deontology. He just wanted an answer.

So, | said: “you're ajudge; forget about it. You can't doit.”

And he said, “Gee, thanks alot, professor. | always figured ethics would come in handy for something
someday.”

| think that really is the watchword. Ethics really does come in handy. Ethics really does perform an
instrumental role. It has an instrumental value in ordering the relationship between judges and the citizenry, even when it
comestojudicial elections. Therefore, I'm going to takeissue with my good friend, Harold See.

| do agreewith Harold completely that the burden falls upon people who would impose restrictions on the
speech. People who arein favor of wide open speech don’t have the burden to meet, particularly when it comes to core
political speech. And the burden, of course, isto demonstrate — in sort of hackneyed terms—acompelling state interest in
any restriction. The people who would restrict speech must show that it is really absolutely necessary for avalid public
purpose.

And | equally agree that the values that Justice See mentioned as justifications don’t do the job. That's
which iswhy he chose them, of course, advocate that heis.

JUSTICE SEE: Givemeanother one.

PROFESSOR LUBET: Andthereareacoupleother valuesthat also don’'t do thejob. Theneed for civility and decorumin
judicial elections— that’s not adequate. The sort of generalized notion of theintegrity of thejudiciary — I'll concedethat’s
not adequate. Certainly public confidence, as Justice See suggested, isn't adequate either. But thereareyet other valuesthat
remain to be discussed.

So, when the statement ismade, “well, | didn’t give up my First Amendment rightswhen | decided to run
for Judge,” | would agree with Judge Randol ph basically — and say, “oh, yes, youdid.” Youdid. We cansurely agreeonall
sorts of First Amendment rights that are necessarily given up by judges, either in the context of judicial elections or
otherwise. Some of those — for example, the endorsement of other candidates — are also core palitical rights.

| think we can be absolutely certain that if we had judges endorsing senatorial, gubernatorial, or Presiden-
tial candidates, that the legitimacy of the judiciary asadepoliticized branch of government would crumble. So, thefact that
it is core speech does not get us everywhere that Justice See and others would want us to go.

And to make the case that judges are different, let me point out that, even when elected, judges are not
“representative.” Thatis, thejob of the judge, once elected, isnot to fulfill the will of the majority — not to keep promises;
not to engage in constituent service; not to meet with constituentsin town hall meetings or behind closed doors, or to listen
to lobbyists, or to reward friends and punish enemies, or to change policy because there has been a change in Administra-
tion, or to distribute patronageto allies asan aspect of coalition building. All these aspects of political officeare antithetical
— indeed, I' d say subversive — of theidea of an independent judiciary.

And asto whether judges, becausethey are elected, are political, | am almost certain that if we read through
the Federalist Papers, we would find a reference to the political departments of government by which the framers meant
Congress and the Presidency, excluding the judiciary from the definition of the political departments.
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Once on the bench, the duty of the judge, as Professor McGowan ably pointed out, is to do justice
between the litigants. And that justice can’t be subjected to avote. We do not have elections about case outcomes. Now,
doesthat justify all of the restrictions sometimes placed on judicial campaigns? It does not, and again, | would agree with
Justice See.

There arereally three types of restrictions that we have seen on judicial campaign speech. Oneisthe so-
called “fal se statements or misrepresentations” restriction. And | agree, that one hasno standing at all. That problem can be
remedied within the campaign. And theideaof disciplining candidates, ashasbeentried in Alabamaand Georgiaand Ohio,
because they said things that weren't true, well, that’s nonsense..

The second restriction is somewhat more viable, the so-called “ statements on disputed legal issues,” or
the announce clause, as it's sometimes called in the literature. This one is tougher, of course, because you have judges
signaling how they might rule and giving ageneral outline of their positions. Professor McGowan thinksthat isall right, if
you do it consistently. And | pretty much agree with that — so long as the statement is confined to what Professor Gillers
callsthe“major premise;” that is, the broader issue of the law.

The reason for thisisthat no matter what you think about the general outline of thelaw, every case comes
forward on its own facts. One can even see someone as committed to a major premise, as Justice Scalia on abortion
guestions, voting for the pro-choice litigant on an issue such as standing or ripeness or jurisdiction or justiciability. Infact,
| am certain that, somewhere along the line, Justice Scalia has voted to deny certiorari in abortion cases because he did not
feel they were cert-worthy. So, there, you see, even asolid commitment to the general framework of law does not pre-judge,
necessarily, the individual case.

But the third category, the “pledge or promise of conduct in office” is absolutely subversive of due
process and judging because it commits the candidate to an outcome before hearing acase. And that is pernicious not only
because it damages confidence in the judiciary, it's pernicious because it causes the denial of due process to the litigants.
And itisperniciousfor another reason aswell — because these promises multiply each other. Thatis, if someonetellsalie
about you, | can react by telling the truth, and they cancel each other out. But, if someone makes apromise— I'll cut your
taxes; no, no, I'll cut your taxes even more— if someone makes a promise, the response isto make it worse, not to make it
better.

So, my brief, then, is to argue in favor of this narrow restriction on speech in the course of judicial
campaigns. |I'm probably close to out of time, but | have a clever thing to say, so I'm going to finish with it. One of the
objections often made to my positionisthat justices have views, judges have views, anyhow. Sowhy not expressthem? We
are better off knowing what the judge is thinking, than we are causing the judge to remain silent.

Tothis, | say, thereareviews, and there areviews. And they don’t spring fully formed from the forehead
of Zeus. The problem with making promisesin judicial campaignsisnot thelong-standing, firmly held, well-devel oped legal
ideasthat the candidate holds. Rather, the problemsis created by questionnairesfrom interest groupsthat demand promises
on awide range of issues where there aren’t pre-existing views.

You know, judges have views; why not say what they are? Well, judges have genital's, but we make them
wear robes.

And there are just things better left unsaid. Maybe that was one of them.

PROFESSOR PAINTER: Thank you very much, Professor L ubet.

| guess| will break my silencefirst. A question, perhaps. Assuming, Steven, your premise here that
there ought to be some narrow restrictions upon judicial speech, let meinquire of you and othersin the room who might
advocate such restrictions, at least in some context, one, who should be the decisionmaking body which sitsin judgment
on thejudges? Should it be an official disciplinary commission of other judges, or simply the court of public opinion?
And secondly, isit so easy to define the boundaries of this narrow restriction on free speech? Istherereally adifference
between thejudicial equivalent, we might say, of apromise, “1 will lower your taxes’ and the statement “| absolutely am
convinced your taxes are too high”?

PROFESSOR LUBET: I'mwillingtodefer to others, if they want to answer it. I've had my chanceto speak. No? Okay.

As to who decides, every state, | think, by constitution now, has a congtitutional body that is given
authority to decide theseissues. And Federalism is a perfect opportunity. A lot of people in the state can decide whether
they want to have theissues addresses, and if it doesn’t work, they can changeit. So, | don’'t have afixed opinion about that.

And of courseg, it's hard to decide what constitutes signaling and what constitutes promise, and there'sa
continuum. But thisiswhat judgesdo all thetime. And thereare peopleinjail today who thought they were ontheright side
of the continuum and it turns out they were on the wrong side. And you know who put them there? Judges.

So, I'm not too sympathetic to theideathat judgeswill not be ableto figure out what constitutes apromise
and what does not. | mean, there are examplesin the literature. You know, the person’s running for county court judge and
saysno bail in drunk driving cases. | promisel will not grant bail in drunk driving cases. Well, that isapromise.
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Thejudge who says, bail should not be easy to get in drunk driving cases, might be signaling anintention,
might be going after the samevoters. But | think it isastatement of avery different quality, and people charged with making
that decision will have to make the decision.

PANELIST: How about the statement, | believethat it would be professionally irresponsiblefor ajudgeto grant bail in drunk
driving cases?

PROFESSOR LUBET: Youand | will beonthebody. We' Il hear theevidence. We'll consider thecontext. We'll listento the
argumentsand we' |l make adecision.

PANELIST: Inthecontext of thefederal judiciary, itisnot very well known. There'sacommittee of the Judicial Conference
called the Codes of Conduct Committee, which | sat on and was chairman of for anumber of years. Itisdifficult to decide
these issues.

There was one judge from every circuit in the United States on the committee. And we sit en banc and
issue private rulings, somewherein the neighborhood of 150 ayear, very carefully-researched opinions using the professor’s
book. Butitisjust advice, and it is before the event; it is not adjudicating whether a speech was or was not permissible, or
whether an article was or was not permissible.

Believeit or not, thefederal judiciary isso conscious of the ethical restrictionsthat wewould get hundreds
of lettersayear and hundreds of phonecalls“ Can | dothis? Should | dothat? Am | allowed to dothis? Isthispermissible?’
And the idea behind it was that it was our own self-policing mechanism. Once again, it was not any separate independent
body deciding whether judgeswere complying with therules or not complying with them. Self-policing; I think it hasworked
very, very well. It hasbeenin effect for about 30 years now.

PROFESSOR PAINTER: Wewill take questionsfromthefloor, if there are any questionsfor thepanel. Sir.

AUDIENCE PARTICIPANT: Clark Neay fromthelnstitutefor Justice. A question for Judge Randolph. | amfascinated by
your discussion of Congress's attempt to outlaw judicial honoraria, and | had a question that flows from that.

It seemsto methat the real right that isat stake in that situation is not really so much a First Amendment
right because Congressis not saying you are forbidden from going out and speaking, although there may be ethical canons
about what you can speak about. It isjust saying you cannot get paid for that activity.

And at the Institute for Justice, one of the areas that we litigate is economic liberty. I'll give you a
comparison. Wework in the transportation industry, or we represent clientsin the transportation industry, and so they might
be engaging in the constitutionally protected, the First Amendment associational activity of picking people up and riding
around. As soon as they try to get paid for that, the state says, you can’'t do that without complying with all these
regulations.

You mentioned earlier, that the fact that Congress had not a shred of evidence that there was any problem
that needed solving made that law an outrage. Yet thereisn’t ashred of evidence that there are people, for instance, driving
othersaround and getting paid for it creates any kind of problem. Congress doesn’'t haveto have, or statelegislature doesn’t
have to have ashred of evidence that there'sany problem. Yet, they can interfere with the economic liberty of these people
to do what they want to do.

Isthere adistinction in your mind between forbidding judges from getting paid to speak without a shred
of evidence beforethelegid ative body on the one hand, and forbidding people, for exampl e, from getting paid to drive other
people around without a shred of legidative evidence on the other?

JUDGE RANDOL PH: Well, whether there’ sadistinctioninmy mind or notisrealy quiteirrelevant. It'sthe Supreme Court’s
mind that matters. The Supreme Court hasrequired, in Edenfeld v. Fain and the City of Cincinnati in Bartnicki, which came
down last term, in the NTEU case that | mentioned, that before Congress passes a law that touches on First Amendment
rights, it's got to have evidence that there's a problem existing.

A lot of thisintheareayou' retalking about iswhat the court refersto as predictive judgments. Andinthat
area, they’ ve been much looser in terms of economic regulation and have been since, | guess, Lochner was overturned. So,
the Supreme Court hasdrawn thedistinction. I'mjust followingit.

PROFESSOR PAINTER: | believethat may go back towhat | led into thiswith adiscussion of proxy regulations. | think |
have apanel coming up on this, the SEC infringing free speech. But regulation of commercial speech has been treated with
alot more deference than regulation of political speech and whether or not the distinction that we ought to havein the law
isindeed one we have.
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PROFESSOR LUBET: Canl comment just briefly onthat? In one sense, what we' retrying to do when wetalk about thefree
speech aspect of thisis isolate what, in a philosophy of language, you would call a performative utterance, a verbal act;
wordsthat weread as conduct. “I offer”, “| accept”, “Will you marry me?’, “Yes'. “Isthisarea gold watch?’ “Oh, sure.”
Thefact that you' relying to somebody and committing fraud to 10,000 people does not makeit different inits performative
aspect than if you're doing it to one.

Theproblemis, exactly becausethereisthistensionin the selection process between thejudicial function
whichweideally would like to beindependent and various methods of accountability, what you’ re actually coming out with
isthis sort of hybridinstinct. What is performative? A promiseto judge a certain way. The national commitment is a no-
brainer violation for the reasonsthat we' vetalked about, but backing away from that point between comment and action, that
isnever goingto beclear. It'sjust not. Anditisinlarge part asocia context question.

Am | kidding? If two people are standing together in front of athird person, one of them says, “Will you
marry me?’ Theother says, “Yes.” Arethey married if they’re on stage? You say no. If they’reinachurch, you probably
say yes. If they’retwo meninachurch, you probably say no. But then you think it might beapolitical protest. Thirty years
ago, you wouldn’t have thought that.

The context affects the way that you view these questions, and that’s one of the reasons you’ re getting
thisfeel-your-way-along impulse. It's not going to be easy.

JUSTICE SEE: Could] just follow up. It'srelated. Somehow, Steveand | arrive at very nearly the same position, having
started at very different places. My argument is that we must specifically demonstrate what the problem is and why
regulation of that speech isthe answer to that problem. Steve mentioned those three types of restrictions onjudicial speech,
and | would agree with him on the three categories. | share the concern about what we mean when we talk about signaling,
but | would notethat what we mean by signaling really does matter when thereisagovernmental agency regulating political
speech. And, it seemsto methat there is a difference between that and making decisions about who goesto jail for fraud.

With respect to pledges or promises, remember, there's another possible answer, and this goes to the
guestion of speech and conduct. Theargument is, we should regulate the speech because the judge has made apromise, and
heaven forbid that ajudgedo that. We could, instead, regulatethe conduct. That is, thejudge has made apromise; therefore,
the judge may not sit in judgment on that case.

PROFESSOR PAINTER: Next question.

AUDIENCE PARTICIPANT: My nameisJimBopp. I'mgenera counsd for the James Madison Center for Free Speech, and
I’ve handled afew of these judicial canon cases.

| have a question for Professor McGowan. | wonder if what you're talking about when you talk about
accountability, ispart of it thisconcept, that judgesintheir role asjudges have, | think, tworoles. Oneisto beimpartia with
respect to thetwo litigants. But the other roleismaking policy. And that can be either done legitimately, where state courts,
have constitutionally conferred power to develop the common-law and, in fact, then do regulate much of our conduct
through the development and creation and change in law through the common-law.

And the other part, of course, | would consider illegitimate, which is the seizure of power, which, any
number of federal and state courts have done over the years. But if we are going to have an el ection where the people have
decided that they are entitled to select the policymakers that are going to occupy the judiciary, that they have both a
prospective right to know the views generally of the candidates and retrospectively when they stand for reelection, that it's
fair todiscusstheir record whilein office.

PROFESSOR McGOWAN: Yeah, my commentsweredirected toward the federal side, whichisin somesenseeasier for me
because the mix of accountability and independence is very different in the federal context than it isin the state election
context. State courts are courts of general jurisdiction. Your advisory opinions are al over the map. You've got alot of
different considerations going in there.

My senseisthat it isproper to put the parties and prospective partiesfirst in any list of audiences because
when you talk about thejudicial power, those arethe peoplewho feel it. Thereareripples, obviously. Andthereareripples
affecting everybody else. There are external effects, if you want to put it that way, to every decision.

If you do not put partiesfirst, | am not entirely surewhat you do. You talk about common-law adjudication
and | agreewithyou. It'samost said that Congress makes law wholesale; judges, retail. You are going to get some sort of
policymaking.

My view isthat isinevitable but we should try, to the extent possible, to makeit bottom-up, not top-down,
meaning necessary to decide the case and, as a consequence of the decision between the parties before you, a by-product
of the necessity of resolving an actual dispute, rather than the judges’ exercise of will, as Hamilton would say. And to the
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extent possible, we need to preserve that model in order to preserve the distinctive function of the judiciary. If you don't
value, to the extent that you val ue the distinctiveness, the consideration of proof and argument, relatively lessthan account-
ability to the public at large on the theory that press then affects everyone, you are going to get amuch more lenient set of
restrictions; amuch more speech-friendly, if you will, set of restrictions.

There's nothing as good as a promise that could be enforced by a private attorney general claim for
damages. You want accountability? There you go.

California Business Professions Code Section 17.800 makesit an unfair business practice to do anything
that’sunfair.

PROFESSOR McGOWAN: That'sliterally true. You promised — we'll say thisbusinessand | can passalaw that getsthis
far. We'll say it'sabusiness. You madeapromise. You haven't kept it. | should be ableto get damagesfromyou. | relied
on your promise. That isaccountability.

If we' re squeamish about that — and | hope we are— then you' re still back to striking thisbalance. And
| think the only way to do that is rank-order your audiences.

AUDIENCE PARTICIPANT: Hi. My nameisNathan Sales. My questionisfor thewhole panel. Judge Randolph proposed
that it sacceptableto restrict the speech-related activities of federal judges because you voluntarily accept those restrictions
asacondition of joining the federal judiciary.

My question hasto do with the applicability of the Unconstitutional Conditions doctrine, which of course
holds that the government cannot condition the receipt of a benefit on the recipient’s agreement to forego the exercise of a
constitutional right. Doesthat principle have any applicability here?

JUDGE RANDOLPH: | don'tthink thereisany such principle. For example, it’sclear that the government could not passa
law, Congress could not pass a law, saying that women should have two children. Everybody knows that, right? But can
Congress pass alaw that says we're only going to give welfare benefits for up to two children? The answer isyes.

So the whole area of constitutional conditions is a muddle, as far as I'm concerned. If you found a
principle, I'd like to talk to you afterwards because we get these cases.

| have no problem whatsoever with the conditions that are put on federal judges. We wouldn’t have a
judiciary that functionsaswell asit doesnot if it were not for these conditions. But remember they arelargely self-imposed.
It is not Congress passing laws requiring us to do things. The Code of Conduct has never been enacted into law. Itis
something that the judiciary imposes and can change at any minute. | think that’s the best system of all.

And as | said before, I'm not bound to follow it. | could say, oh, to heck with it. 1'm going to write an
editorial inthe New York Times criticizing the Supreme Court. Some Ninth Circuit judges have donejust that.

JUSTICE SEE: | find myself with Judge Randolph and Professor Lubet. | have only acouple of minor disagreementswith
Professor McGowan. | think itisan excellent system that they haveinthefederal courts. What frightensmeis, and you might
contemplate it — imagine Congress setting up a body that would determine whether federal judges abided by their ethical
standards, and would determine what those ethical standards mean. Imagine further that thisregulatory body were empow-
ered to remove a judge if it determined that the judge had not abided by those ethical standards as construed by the
regulatory body. Would you then not have a body with enormous power over how federal judges decide their cases?

JUDGE RANDOLPH: It'sclearly unconstitutional.
JUSTICE SEE: Oh,yes.
JUDGE RANDOLPH: I'm not supposed to say that.

JUSTICE SEE: But someoneelse might say it. But, what would that system belike? Isthat asystem that wewould liketo
have, or do we prefer a system that assures First Amendment rights but encourages judges to act in a particular way, and,
then, presumably, the President and the Senate look for candidates who will behave in that way.

The question is, can voters do the same thing? Can they look for judges who meet those requirements?

| guess that would be my disagreement with Professor McGowan. He seemsto think — and it may be a
wrong characterization, but | understand him to say B that voters really can’t do that; they vote for the people who are
representing them, who are giving them “ patronage.”

No, | think voters are going to vote for candidates for judicial office that they believe are going to behave like

judges.
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AUDIENCE PARTICIPANT: My nameisEric Jaffe. I’'m an attorney herein Washington, D.C.

Talking primarily of the state court system, | agree with Professor McGowan that it depends upon how
high you elevate the public function of judging over the litigant function of judging. And I think in the state court system,
the elections do precisely that. It elevates the public component of the act of judging.

So limiting to that, | was curious about the distinction between signaling and promising. It seemsto me
that thereis not much of adistinction, but in the example, the actual distinction boiled down to promising to do that which
you cannot or should not do, or promising to do that which would beillegal if youdid doit. Andif that’'sthetruedistinction,
then signaling it or promising it would beimproper and should have some remedy — perhaps the recusal remedy, as Justice
See suggested.

But it'snot really afunction of the strength of your signal that createsthe problem. It'safunction of what
you are signaling.

Sointhebail instance, if you say, “| promiseto deny bail.” What you are effectively sayingis, “1 refuseto
consider the multiplefactorsthat the law requires meto consider and | guarantee an answer regardless of what those factors
say.”

Whereas, if you say, “| think it's very important to keep criminals off the streetsand so | will keep that in
mindin bail considerations,” you' re not promising to ignoreall other factors. You'rejust signaling your weighting of certain
factors and the importance you place on one. And so | think that’s true, perhaps, in any legal example.

“1 promiseto overrule Roev. Wade” — well, Roeisabetter example. “1 promiseto overrulethe state anal og
of Roe, if and when that case properly comesbeforeme.” Solong asthe promiseisthat, whichisnot “I’'m going toignore
all other legal restrictions upon mein order to get to that result,” it seemsto methat that's a perfectly legitimate promise, as
much as saying, “| think our state analog of Roe was wrongly decided and should be overruled,” whether you say that in a
campaign speech or whether you say that in a dissent or whether you say that in dicta.

| don’t see any significant distinctions, so | was wondering whether it's the strength of the signal versus
the substance of the signal that isreally the problem.

PANELIST: Waéll, the promises— all promises, | suppose, to decide casesin aspecific way have that aspect of derogation
of duty or illegality to them. That is, you do not haveto be promising to do something illegal. It isthe act of promising that
makes it unjudicial. And when signaling morphs into promising is a question of fact that would be decided by whoever
decides these things, if you ever get to the point of deciding them.

Your last point, Eric, though — what wasit?

AUDIENCE PARTICIPANT: Oh, I'msorry. Thequestion waswhether it matterswhether thesignal or the promise, however
strong it may be, shows up in acampaign speech or —

PANELIST: Oh,yeah. A campaign speechwith judicial opinion.
AUDIENCE PARTICIPANT: —indictaorinadefense.

PANELIST: Yes. Thisisavery common argument, which isthat people running for judge have frequently expressed their
views previously. If they are judges, they have written opinions. And if they’ re not judges, maybe they’ ve written op-eds
or they’ ve beeninthelegidature or, you know, they’ vewritten law review articles. Thereare huge numbersof law professors
becoming state court judges all over the country.

It'salmost acoup, | think, actually.

PANELIST: I'mnot running.

PANELIST: Onlythegoodones. Butl think it'sreally afalseargument. It's, “we can’t eliminate the problem entirely, solet’s
not eliminateitall.” Of course, peoplerunning for judge have abackground of expressed opinions, and voterswill consider
those things. None of those are in the nature of promises, and they are unavoidable.

But the campaign promise, is of adifferent nature and consequently fallsunder adifferent rule.

JUSTICE SEE: Could | just touch onthat alittle bit and ask you to answer this. Supposel’m up for reelection and | know
the state analog of Roe v. Wade isabig issue. And so, | drop afootnote in an opinion, in a dissent, unrelated to the text,
saying | believe our anal og of Roev. Wade ought to be overruled. Now I’ ve been ableto publish that, but my opponent can’t
say anything about it?

PANELIST: That'sright. Aren't you happy?
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PANELIST: Likel wassaying, there'saFrench proverb, which | would manglein French, but the rough English trandation
is“perfect isthe enemy of good.” | agree. There'sno perfect system that captures all the problems and there are means of
evasion, aways, in campaigns.

But perfect isthe enemy of good. And | think arule against promises of decisionsis good.

PANELIST: Canl say onequick thing. Just, apropos. | would add opinionsintothis, and | haveinmind | am 84 yearsold,
lobbed into themiddle of the 1992 Presidential election. | cannot stay hereforever. The next President will pick my successor.
Ring any bells?

You can use an opinion to politick. Inmy view, first and foremost, it'sinconsistent with the values of the
judicia office becauseit derogatesfromthelitigants’ interests. |’ mtalking about Justice Blackman's concurrence, obviougly.

But the point isthat thisisnot mathematics. | think therulesarederived from the valuestheinstitution has
to advance their purposes. If you change the purposes of the institution, you are going to change the rule structure. That
works both ways.

So, in part, when you decide these questions, you are deciding what kind of court you want to have. And
in particular, | think with the use of opinions, using the parties as a soapbox is actually even worse than the other forms that
people worry about.

PROFESSOR PAINTER: We have about three more minutes. The Secret Service is keeping everything on avery tight
schedule because we're going to get things donein time for this evening's dinner.
The question here?

AUDIENCE PARTICIPANT: Actualy, thismay beabetter topic for another day. You may need awhole new session.

Judge Randolph referred to Judge Posner’s books, which are on quasi-legal subjects, things which may
not comein front of him, but might. President Clinton’s sex life or the sex life of people in general have been some of his
subjects, just as the Chief Justice has written about historical controversies before the Supreme Court. On the other hand,
Justice Douglas wraote books on his mountain climbing expeditions, which would not seem to have any effect on the court.

Does anyone see any difficulty raised by judges attempting to write on ostensibly unrelated subjects that
aren’t immediately connected to their work but might publicize themselves or might someday come back in the form of an
issue that they will face?

JUDGE RANDOLPH: Well, they arebeautiful examplesyou give because one of them, and | won’t say which one, seemsto
me to be close to the line in violating the rule about speaking about the merits of a pending or impending case.

Justice Douglas' book was Go East, Young Man. | argued cases before Justice Douglas and | was hoping
thetitle would be Go West, Old Man.

Justice Douglas's book wasjust historical. It has nothing to do with much of anything except hisbiogra-
phy. And the Chief Justice'sbook isvery general. Andit’'sinahistorical context.

There'saCanon that encourages usto write, speak and teach about the law, so | think most of those books
were consistent with that. But there may have been apending caseinvolved in oneif them and | wondered about how close
to the line that was.

PANELIST: Therewasdefinitely animpending caseinvolved in one of thosebooks. I’ vewritten an articleabout that. You
canfinditonLexis.

PROFESSOR PAINTER: Withthat, | an going to haveto bring thisto aclose. So | thank our participants.

LUNITED STATESV NATIONAL TREASURY EMPLOYEESUNION, 513 US454(1995)
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TELECOMMUNICATIONS & ELECTRONIC MEDIA

THE FCC VERsuUs THE CONSTITUTION

Hon. Jane Mago, General Counsel, Federal Communications Commission
Mr. Randolph May, Senior Fellow, Progress & Freedom Foundation

Mr. Andrew Schwartzman, Media Access Project

Mr. Gregory Sidak, American Enterprise Institute

Hon. Stephen Williams, U.S. Court of Appeals, D.C. Circuit (moderator)

JUDGE WILLIAMS: Thestructure of today’s panel isthat first two challengerswill present a set of attacks-- those are
Randy May and Greg Sidak -- and then there will be a defense roughly of the status quo from Jane Mago and Andy
Schwartzman.

Greg, you are closest.

MR. SIDAK: Thank you.

Usually when1’m on apanel likethis, | jokethat I’ m there to make the other peopl e sound reasonabl e, but
thisisaFederalist Society event, so | am among friends.

Asl wasthinking about what | might say thismorning, asong kept popping into my head. About 30 years
ago, Graham Nash of Crosby, Stills & Nash put out asolo album. There was a song on there that you might remember that
was about the scope of Congress' commerce power, and you will recognize the chorus: “We can changetheworld, rearrange
the world. It's starting to get better.”

| think that tells us alot about how we approach telecommunications policy because the Telecom Act of
’96 had thisvery ambitious goal of rearranging and changing the market, and the assumption certainly wasthat it was going
to get better.

That, in turn, leadsto all kinds of interesting questions of statutory interpretation and constitutional law,
and the theme that I’ ve been particularly interested in over the last several yearsisthe Takings Clause and how attempts at
regulatory change (I hesitate to use the word deregulation becauseit’s not always clear that we end up with less regul ation)
may affect the taking of property.

Implicit in the idea that things are getting better is the idea that we are increasing welfare in some way.
Presumably we are not passing legislation just to shift rents back an forth from one entity to another, but we are increasing
thesizeof thepie. Soif thesize of the pieisgoing up, the means exist to compensate losers from the gains that winners get,
intheory. Sothe potential existsto award compensation if thereisataking of property asaresult of the regulatory change.

There are acouple of casesin the Supreme Court thisterm that raise theseissues. The onethat ismost on
point isthe one that was argued last month involving the pricing of unbundled accessto thetelecom network. | am surethat
wewill getinto alot of thefine pointsof that later oninthe panel, so | don’'t want to talk about cost model sright now. But let
me make just a couple of general observations.

| think that the Supreme Court approaches a case like this with aview that is not very 21st Century; it's
more the 19th Century view of property, thinking of property more as, in thewords of William Fischell aclot of earth. Sothe
Court may havedifficulty with theideathat use of anetwork, the movement of bitsthrough anetwork, issomehow infringing
on someone else's property, and could that be ataking of property. And the same kind of argument hascomeup in electricity
deregulation where thereiswheeling of power by competitive generators over someincumbent’stransmission and distribu-
tion network; how could that be a taking of property?

Now, of course, there isastrand of cases involving physical invasion of property. These cases have, and
that hasthe advantage for the property owner of entitling him to afinding of a per setaking, and thus permitting him to move
directly on to the question of calculation of just compensation. The courts and certainly the regulatory bodies, (which, of
course, are adverse partiesin these proceedings) typically, have been resistanceto look at something like view the movement
of bits or electrons as something that is physically intruding on another party’s private property such that it could possibly
give rise to just compensation.

Sowith the physical invasion strand of cases, and (the keynote casethereisLoretto v. Teleprompter), with
that getting acold shoulder, wefall back on moretraditional doctrinal categoriesof regulatory takingsinvolving inthe public
utilities. That line of cases, which seemsto be the way the Supreme Court, at least judging from the kinds of questions last
month, islooking at thisissue of unbundling in pricing. There the major caseis, from the ' 40s, Hope Natural Gas, and a
follow-up casefrom, | think in 1989, called Dusquense. These casesinvolved the question of whether someregulatory action
denies the utility afair rate of return to such a degree that it constitutes a taking of the property of the shareholders of the
utility, and that is a pretty tough standard for a utility to prevail on.
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Thereis someinteresting languagein the Dusguesne case that says, if the regulator was whipsawing back
and forth between two contradictory regulatory models just to achieve some opportunistic outcome, we might be more
concerned. | think that's actually is an interesting hook for these contemporary network unbundling cases to focus on. |
would urge judges to consider that when thereis afundamental change, when there is this Graham Nash rearranging of the
world and we say, “ Okay, we' re going to trash the old rate of return monopoly franchise kind of regulation, we' regoing to go
to open access, open competition,”— we're really changing the nature of the market. We' re changing the expectations that
the parties who made the investments have to recover the costs of those investments over time.

So | think that something that isnot currently well defined in takingsjurisprudenceistheideaof compen-
sation for transactions, for regulatory transactions.

Let mejust conclude, then, by making one other point. The Supreme Court and the lower Federal courts
(with the exception, of course, of the D.C. Circuit) and the state supreme courts are not cracking their Econ 1 textbooks as
much asthey could in some of these takings cases, particularly those involving the deregul ation of network industries or the
regulatory restructuring of network industries. There seems to be resistance to the idea that there are any immutable
economic truths, such as demand curves slope downward or that risk isan inherent feature of investment. The push back that
| detect isthe line of questioning that | think the Chief Justice had in the case last month—that the Hope Natural Gas test
says it's the end result that determines whether a regulatory action is confiscatory or not, not the methodology that the
regulators use. There is amost the whiff of Lochner in the air. To say that a certain costing or pricing methodology is
constitutionally required would be to enact Mr. Herbert Spencer’s social statics. | don’t think that’sright. There may befor
some an even more ominous brooding omnipresence of natural law—that, if economic principles are given constitutional
dignity, thisisnatural law. | don’t buy any of that. | think that judges have to be expected to be economically literate. That
isjust part of having aview of constitutional and statutory interpretation that keeps up with the times.

HON.WILLIAMS: Okay. Thank you.
Randy.

MR.MAY: Thank you, Judge.

| don’t want to use my timethismorning at the outset to argue with any degree of certitudethat aparticular
FCC order or policy isor isnot congtitutional if theissue werelitigated all the way up to the Supreme Court.

Rather, | want to suggest that, having in mind certain constitutional principlesor constitutional norms, the
FCC onitsown accord ought to movein certain policy directions which | would maintain are consistent with those norms,
policy directions decidedly different than those of the past including even those of the recent past, the post-1996 Telecom
Act era.

Recall at the outset that in passing the 1996 Act, Congress proclaimed that it had established a, quote,
“pro-competitive deregul atory national policy framework,” close quote.

Thefirst point | want to note, becausethisisapanel onthe“FCC versusthe Constitution,” isthat the FCC,
of course, is one of those so-called independent regulatory agencies supposedly free from Executive Branch control and
supervision. But awise man once said, back on April 27th, 1998, referring to the FCC, that: “ There are only three branches
of government set out in the Constitution, and we are not one of them.” That wise man was Michael Powell, then amere
commissioner, but now the chairman of the FCC.

Despite separation of powers concerns, the constitutional status of the agencies of this, quote, “headless
fourth branch,” close quote, is argued by many commentators to have been sanctioned in Humphrey's Executor case, with
which | think most of you arefamiliar. The Supreme Court held that President Roosevelt, asthe FTC Act specified, could not
remove an FTC commissioner “without cause.”

The Court has never specifically decided the issue of whether the existence of these independent regula-
tory agenciesis, infact, consistent with our constitutional structure of three separate branches. But putting that issue aside,
it seemsto me the mere existence of that question suggests that the FCC, in exercising its authority under the Communica-
tions Act, should adopt a posture of heightened sensitivity regarding constitutional norms that, absent explicit statutory
commands to the contrary, at least guide its decisions in the direction of the values that animate those particular constitu-
tional norms.

Already having invoked the FCC chairman’s words, in a moment | want to do so again to illustrate two
areasinwhich | think new direction should be taken at the Commission, having in mind these constitutional values. | do so
knowing that perhaps my good friend Jane here, in her previousincarnation asasenior advisor to then-Chairman Powell, may
have penned some of these words, or at least certainly collaborated in inspiring them.

Now, as you know, asignificant chunk of the FCC’s activity takes place under “ public interest doctrine”.
In fact, in the Communications Act, there are approximately 100 separate public interest delegations. Some of them are
obviously used morethan others asjustification for chunks of the FCC's activity, such asin the provisionsthat mandate that
the FCC grant licenses to use the spectrum in the public interest.
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| have argued that the public interest doctrineis so standardless as to be unconstitutional as aviolation of
the non-del egation doctrine, which requiresthat Congressat |east provide an intelligible principlewhen it del egates law-making
authority to another entity. You can actually find that argument in thisbook that the Freedom Foundation put out, “ Commu-
nications Deregulation and FCC Reform,” and in one of therecent FCBA law reviews.

But after last term’s American Trucking Association decision, it is clear that the Supreme Court does not
agree. Insustaining the Clean Air Act against anon-del egation challenge, Justice Scaliamade hispoint by stating in so many
words that we have even found an intelligible principle in the public interest standard, citing the venerable NBC case.

By theway, | wasat the Commission for threeyearsin the General Counsel’sOffice. Thereisaspecial key
on the computer terminal sthat they usein the General Counsel’s Office. The FCC lawyers can just punch Control-N, and it
inserts that NBC case citation where Justice Frankfurter said that the public interest standard is, quote, “As concrete as the
complicated factors for judgment in such afield of delegated authority permit.” Think about that statement. Anyway, that
key still there, I'm sure.

Okay. Sonow | must go back to my wise man for support for thedirectioninwhich | would liketo seethe
FCC move. | want to sharewhy I’ m quoting these. I1t's because of my fondness for these quotes and out of respect and just
to recall them to mind for anyone who may have forgotten about what | thought were really terrific speeches.

On October 28th, 1998, then-Commissioner Powell said, “| believe we need to reassessthe Commission’s
application of the public interest standard. Specificaly, | believeit isimperative that wetry to enunciate principlesthat will
disciplinethe broad discretion we have held historically. Only by looking to such principles can the Commission, in my view,
reach conclusionsthat arerelatively predictable, reasoned applications of the public interest standard, and not just the result
of the most effective lobbying or political pressure or our unguided subjective judgment. More importantly, by adopting
such principles, we may release from the “black box’ theregulatory fearsof private actorsin the market who understandably
assume that what they don’t know about the regulator’s future decisions may harm them.”

So even though the public interest standard may not be unconstitutional, and | am accepting that for now,
as a matter of prudence the Commission should develop a policy statement which sets forth its understanding of some
limiting principles which will guide its decisionmaking. To take one example, and we could talk about some more later
possibly, that isripefor thistype of prudential disciplinethat Chairman Powell hascalled for: the handling of licensetransfer
applicationsin the context of mergers. Asmany of you know, the existence of this standardless public interest authority in
the context in which parties come before the Commission obviously anxious, within some reasonable time frame, to complete
a merger transaction, has led at least to the appearance that the Commission seems to negotiate so-called “voluntary”
conditionsin order for the parties to get the merger application approved by the Commission. Very often, these voluntary
conditions seem more appropriately thetypes of requirementsthat would be adopted, if at all, in generic rulemaking proceed-
ings.

So | would say that the Commission, in order to disciplineitself, could announcein apolicy statement that,
number one, it will not generally duplicate the competitive analysis undertaken by the antitrust authoritiesthat arelooking at
the same merger transaction, at least without articulating special concernsthat it has; and number 2, that absent extraordinary
circumstances, it will not impose conditions uniquely on the merging applicants that more appropriately should be consid-
ered in generic rulemaking proceedings because the requirements should apply to al similarly situated applicants.

Another areawhere the Commission could also discipline itself aswell with regard to the public interest
standard is content regulation. Thisisan areaobviously where the public interest standard shakes hands, so to speak, with
the First Amendment, so that cautionary restraint in the exercise of the agency’s authority should be particularly valued.

The FCC'sregulation of program content of broadcastersis distinct from the hands-off First Amendment
model applicable to print and other media, in which content regulation is forbidden. Broadcast content regulation was
sanctioned in the 1969 Red Lion case, principally on the basis of ascarcity rationale. Because of the physical limitations of
the spectrum, the Supreme Court said, quote, “ There are substantially moreindividual swho want to broadcast than there are
frequenciesto alocate.”

| think Judge Bork put it nicely inthe TRAC decisioninaD.C. Circuit opinion. He said the attempt to use
auniversal fact -- physical scarcity -- as a distinguishing principle necessarily leadsto analytical confusion. And that'sthe
argument that newsprint is scarce, of course, and other resources are scarce in the same sense that broadcast spectrum is
scarce. We can talk more about that |ater.

| think Judge Bork is a pretty wise man. But for this morning’s purposes, | want to go back to that other
really wise man of the day, then-Commissioner Powell.

Thisisfrom aspeech beforethe MediaInstitutein April of 1998. 1998 seemsto have been aparticularly
great year for Powell speeches. Commissioner Powell was accepting an award for his strong First Amendment principles,
andin aspeech entitled “ Willful Denia and First Amendment Jurisprudence,” Powell declared: “1 submit thetime hascome
to reexamine First Amendment jurisprudence asit has been applied to broadcast mediaand bring it into linewith therealities
of today’s communications marketplace. Asfar back as 1984, the Supreme Court indicated in the L eague of Women Voters
case that it would await some signal from Congress or the FCC that technological devel opments have advanced so far that
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somerevision of the system of broadcast regulation may berequired. | believe we should be getting those signal firesready.”

Powell went on to debunk the scarcity rationale. Helisted all the changesfrom 1969 to now interms of the
number of media outlets, cable homes, cable outlets, all of those things which | won’t go into today and, of course, have
changed even since 1998 in the direction of more outletsfor expression.

But then he went on to say, “ The fact is that spectrum is not really scarce.” And he said, “More impor-
tantly, the advances in technology have been astonishing since the time of Red Loin. Digital convergence, rather than
reinforcing the unique nature of broadcasting, has blurred the lines between all communicationsmedium. The TV will bea
computer, the computer will be a TV, cable companies will offer phone service, phone companies will offer video service.
Digital convergence means sameness of distribution.”

Then Powell concluded, “ Should we continue to apply the reasoning of Red Lion to determine the First
Amendment rights of broadcastersin today’s communications environment? At the very least, any responsible government
official who has taken an oath to support and defend the Constitution must squarely address this important question.”

Sowhat to do? Well, in December 1999, the Commission issued anotice of inquiry in aproceeding it called
the Digital Television Proceeding to examinewhat the public interest obligations of broadcasters should beinthedigital age,
the broadcasters who were receiving the new digital licenses. But when you look at the notice, it seems to refer to all
broadcasters, at this point, both analog and digital broadcasters.

In that Notice, the Commission, in asking about the public interest obligations, suggests that content
obligations on broadcasters under the public interest doctrine might include everything from being required to provide
targeted weather forecasts, which iseasier to doin adigital world, to mandatory free airtime for political candidates. Inthe
fashion of notices of inquiry at the Commission, the Notice does not telegraph the answers, but it does ask wide-ranging
guestions.

What was so striking to me about the Notice is what it does not ask or even mention. There is no
discussioninthat notice of the current marketplace environment for the mass mediaindustry and what this environment, with
itsmultiplicity and diversity of sources of information meansfor the continuing application of the publicinterest obligations.

Thereis no discussion of thisdigital convergence to which Chairman Powell had earlier referred. The
Commission’s Notice focuses only on broadcasters asif there are not digital cable-casters, digital direct satellite broadcast-
ers, digital web casters. Indeed, the Internet isnot even mentioned in thisNoticetowhich | am referring. Most striking, there
isnot aword in the Notice about the relevance of the First Amendment to the Commission’sinquiry.

So what | would say, to offer another specific suggestion for consideration, isthat the Commission ought
to use this outstanding notice on which comments have been filed, approximately ayear and a half ago, to make a powerful
statement about free speech in the digital eraalong the lines that Chairman Powell has spoken so eloquently about in those
earlier speeches.

It should proclaim that, consistent with its understanding of the First Amendment and the present realities
of the marketpl ace brought about by the digital revolution, the FCC will abandon all mandated content regul ation that is not
expressly required by statute. So | am focusing on what the Commission can do itself under its own regulations and not
focusing on what Congress has mandated.

Towind up, some other areasthat cometo mind in which, if the FCC wereto have asomewhat heightened
sensitivity to the First Amendment where the decisionmaking process could benefit, those areas would be, for example, the
cable ownership rules where there are obvious First Amendment considerations that at least lurk in al of these media
ownership rules.

Thereisanother onethat | wasjust looking at acouple daysago. The Commission hason remand therules
relating to the disclosure of customer proprietary network information that telephone companies have and the extent to
which that information should be able to be disclosed. Thisison remand from the Tenth Circuit decision where the Tenth
Circuit said you have to balance the privacy interest in nondisclosure of thistype of information with the First Amendment.

So that is an example where, even if the First Amendment does not absolutely dictate the result, an
appreciation of those free speech values might tilt in the direction of aresult that would allow more disclosure.

| will wind up now. Thank you, Judge.

HON.WILLIAMS: Andy, | will haveyou speak now so that Jane can bein the position of defending all FCC positionsthat
she wants to.

MR.SCHWARTZMAN: Well, | amtorn between making some broad generic observationsthat may beimportant and
timely and apply to some things said and engaging in a house-by-house line-by-line defense of Randy’s thoughtful work.

| feel that Randy and | have spent alot of years, we share an institutional habit of swimming upstream.
Somehow, though, we're swimming in opposite directions. |'ve never understood that.

MR.MAY: Let mesay onething. When | started, we were swimming morein the samedirection, but over theyears, theworld
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has changed. But that'swhy wewill engageinthe discussion. But | was swimming with you for awhile.

MR.SCHWARTZMAN: | will limit my generic observationsto the thought that recent events perhaps have hei ghtened the
importance of seizing too quickly on constitutional principlesasuseful litigation tacticsasasubstitute for getting legislative
relief and using the democratic process to attain one's objectives.

Perhapsthe Commerce Clause takes on new meaning when we are dealing with anthrax and airline security
questions and perhaps the Fourth Amendment takes on different meanings when we are talking about redefining national
security. | know there are divisions within this organi zation on some of these things, the libertarian streak that runsthrough
many peopl e associated with the Federalist Society has been sparked by some recent events, and | know the Vice President
has been addressing thisaswell. | am concerned at the notion that we' re going to decide that people are not entitled to basic
rights of counsel and public trial and due process and evidence and Federal sentencing guidelines even based on an
unreviewable predetermination that they are not citizens anyway, and so they’re not entitled to the samerights, whichisa
paraphrase, but pretty close to what the Vice President said the other day. If you do not have counsel to have that initial
determination, maybeacitizenisgoingto get lost in the shuffle. Therewere several peoplewho had the misfortune of having
the wrong name who wound up being imprisoned as material witnesses for days on end recently.

| think the samething istrue with respect to the del egation clausein Randy’s persevering in the face of the
American Trucking Association case when even Judge Williams, who wrote the best case you are ever going to have to
support invalidation of astatute, didn’t get anywhere. | think Judge Williams exceeded the authority of the Supreme Court
onthis, for thetime being.

Anyway, | think that there are some dangers here, and | would make that generic observation about
property. Itisnot alitigation tactic. How did the property get acquired? How did all of these rates of return regulation
systems get developed? What municipal, state, Federa rights-of-way, what specia rights of access, what special poll
attachment rights, contributed to the creation of this property in the first place, and how did that happen?

Thereisacasein the Fourth Circuit involving achallenge, including atakings challenge, to the so-called
ChaviaAct. It relates to broadcasting and retransmission of local television systems on direct broadcast satellites, and the
satellite broadcasters are challenging the statute as ataking. One of the problems| have with this exerciseisthat these same
companies helped write the statute and |obbied aggressively for it and forcefully fought for its enactment. Now they are
turning around and challenging it, which was atactically valuabl e thing for them to have done. Now they areturning around
and, having won certain rights, they aretrying to get certain of the other rightsin the statute thrown out as unconstitutional.
| think that that cheapens the Constitution. | think it cheapens the rights that we ought to care about.

| am somewhat heartened that the National Association of Broadcasters has just filed in the Supreme
Court, supporting us, | might add, to make it even seem odder, expressing concern about using constitutional rights as a
tactic to attack economic regulation. | think it'svery dangerous. We ought to limit the invocation of constitutional rightsto
living, breathing citizens who have living, breathing concerns, and living, breathing persons, | suppose, in some cases.

That is abroad, generic set of observations, and it is not directly applicable to any particular point that
Greg has made about TelReg where | think much of the criticism has alot of validity. But | do create that generic set of
observations.

With respect to Randy’s discussion of the public interest standard, it does work pretty well. We have a
system of checks and balances. The courts have had a pretty good understanding of what this can mean. Familiar language
does not necessarily mean that it isimprecise or wrong, and we all use word processors. To repeat things doesn’t mean that
they arewrong; it may just mean that they are right.

| do think that delegating authority to agencies, giving them alot of discretion in how to decide difficult
guestionsthat thelegidative processin acomplex society can't possibly deal with, isnot only important and necessary; | do
think that thereisadifference between judicial review for excesses and ablunderbuss of saying, well, thisis something that
we don’t like and we haven't been ableto get Congressto fix it, so we are just going to attack it.

With respect to the stretching of the public interest standard conditions in negotiations, | don't see
anything inherently wrong in a settlement discussion where there is a perceived problem for a package of remediation to be
developed which may include somethingsthat are not literally within the four squares of what the particular cause of action
is about, but nonethel ess has effect of changing the balance and positively affecting the outcome in private litigation or in
litigation with the government. | do not think that there is anything wrong with that.

My problem, for which | would hope there would be more support from the people from theright side of the
political spectrum on, istheway inwhichthisisoften donein secret. | think transparency isavery important aspect. | have
been highly critical with only limited successin trying to open up the FCC’s secret processes, abuse of their ex parterules.

Indeed, the problem with the kinds of settlements and negotiationsthat Randy istalking about isthat they
have been conducted behind closed doors in secret, despite rules that supposedly preclude that from happening, rules
which are now routinely waived as part of the checklist of what the FCC staff doeswhen amerger comesin. It'sone of the
first things they do on their little checklist; they publish a public notice saying that the Commission’s ex parte rules don’t
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apply.

| think openness would help a great deal and would facilitate action in the public interest and facilitate
some understanding of what the public interest is rather than just saying the public interest doesn’t mean anything.

Finally, without launching into afull-bore defense on the Redline spectrum area, | think afew comments
may beworthwhile.

First of all, yes, thereare more outlets out there. Yes, the digital technology uses the spectrum much more
effectively. Yes, the demand for spectrum far exceeds the supply as the auction process for licenses undoubtedly demon-
strates. Itisnot irrelevant that on September 11th, 20 percent of the cellular telephone callsin Manhattan were effectively
completed and about 40 percent in Washington, D.C. Without taking sides and without agreeing that they are right, the
cellular industry says that that's because they don’'t have enough spectrum, and they want more and they have been
complaining about caps, which the FCC has now addressed. That does not strike me as abundance.

Asfar assignasareconcerned, in 1983, inthe Leland voterscase, in afootnote, an opinion that wasjoined
by six Justices, the Court said, we await asignal from the Congress or from the Commission. That is 18 years ago.

What has happened sincethen? A lot of things. First of al, the dependence on over-the-air television for
news and information is greater than ever. The Internet doesn’t do anything about local news and information to speak of
other than repeat stuff that comes from the same newspapers and television stations, if that.

Congress passed the children’stelevision law in 1991, finding that there was alack of programming for
children and amarketplacefailure. 1n 1992, it passed a statute because of the concern about the dependence of alarge portion
of Americansonfree over-the-air television. Itimposed publicinterest programming requirements, including equal timeand
aset-aside of capacity for non-commercia use on direct broadcast satellites.

In 1996, Congress not only reenacted the public interest standard as the basis on which license renewals
would be awarded, but it gave alarge chunk of spectrum to incumbent broadcasters without challenge, simply because they
wereincumbent broadcasters, free of charge, and then loaned them their current spectrum indefinitely, free of charge, inthe
interim. Now the FCC istrying to push them off, bribing them in the case of Channel 69, by allowing them to sell something
they got for nothing for billions of dollars because other people want it and it's scarce.

| don’'t see any signalsfrom Congress or the FCC that it'stimeto revisit the scarcity principleat al, and |
don't seethe stock market evidencing any particular concern that the people who occupy spectrum are having a particularly
difficult time because of the diminishing value of the spectrum that they are utilizing.

| could go on, but | won't.

HON.WILLIAMS: Thank you.
Jane. Wind up.

HON.MAGO: All right.

My goal today isto say aslittle as possible because | think | can only get myself into alot of trouble, but
let me start off by saying to you that | object to the name of thispanel. It isnot the FCC versusthe Constitution. The FCC
issimply a poor little administrative agency, we're a creature of Congress, as Randy pointed out, and we were created to
implement thelaw.

We are not acourt and we' re not alegislature. We have no power to declare acts of Congress unconstitu-
tional as Judge Williams told usin the Syracuse Peace Council case, | believe.

We also said in Syracuse Peace that you did have an obligation not to concoct your own innovative
violations of the Constitution. I've now said enough. | said | was only going to get myself in trouble.

But, it'strue, the FCC does have aduty to implement the laws that Congresstells us, and we have a duty
also to defend those laws.

Inthe course of my 23 yearsat the agency, | have personally been involved in the defense of the broadcast
indecency laws. We have a statute that tells us that we must, in fact, defend that. 1’'ve also been involved in litigation to
defend restrictions that Congress put on dial-a-porn, the availability of dial-a-porn over the telephone network. | have also
been involved in defending Congress's directions to us to place restrictions on unsolicited telephone calls going into your
home through the Telephone Consumer Protection Act, and in defending some of the restrictions that Andy referred to a
minute ago with regard to the direct broadcast satellite, the four to seven percent set-aside with regard to educational
services, some of the political requirements. Currently, | am dealing with the defense of the statute that al so Andy mentioned
inthe Fourth Circuit of the Satellite Home Viewer Information Act, Andy?

MR. SCHWARTZMAN: Something likethat.

HON. MAGO: Yes. Where the satellite industry said that they should have aright to take the local signals of broadcast
television and put them over the satellitein order to be ableto grow the service, but now are saying that having had that right
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to take thelocal signals, they shouldn't have an obligation at the sametimeto take al of the signals, al of thelocal signals.
They want to be able to pick and choose.

We also at the Commission have been involved in any number of other constitutional issuesover timethat
deal with equal protection. We have equal protection rules that have gone before the courts and we have defended those.

We have had to deal with the takingsissues. As Greg mentioned earlier, those take on very many forms,
fromthe physical co-location requirementsfor thetel ephone network that went down under the Lor etto theory to some of the
types of things that Greg was talking about, some of the takings with regard to the recovery for the telephone companies.
Those are the issues, the TelReg principles that are before the Supreme Court right now.

The government’s position, that we have to be able to defend is not that the companies are entitled to
recover everything that they have ever put into their network, but rather that they are entitled to areasonable regul ation that
doesnot impinge on their financial integrity, and that is something that isvery different. | think wewill probably getintothis
alittle bit moreaswe go along.

Before | go on there, | need to give you a quick disclaimer on this, which isthat | personally do not get
involved in defending the tel ephone cases because my husband works for one of the telephone companies and it leads to
bad harmony at home.

We also have due process issues that are raised constantly.

The key message that | really have is that the FCC is an implementer. We do not have the authority to
overrule Congress. We do have aduty where we have policy choices, as Judge Williams said afew moments ago, to look at
those issues and to make sure that the policy choices that we are making are consistent with constitutional principles, and
that is something that we do in every single proceeding that comes before us.

We are looking at precisely those principles right now in any number of contexts, including how we are
dealing with the owners of multiple-dwelling units and the rightsthat carriers have to have access to those structures. How
we set up rules and regulations consistent with the Constitution that will ensure that the competitive spirit that’s embodied
in the 1996 Act goeson?

We arelooking at the variousissues. We have just initiated a proceeding in the radio ownership context
to take acomprehensivelook at wherewe areright now in the broadcast industry. Where do we stand? What should we be
thinking about in terms of implementing our policies and taking the kind of ook that Randy wastalking about just aminute
ago at where the industry stands and where should policy be going? In the course of that, wewill be taking alook at how it
fitswith constitutional principlesand the current realities of the marketplace. We aredoing similar actionswith regard to the
cable industry.

| think that it isnot true that we never think about constitutional principlesaswe go through al of this. We
constantly look at those principles. We make judgments. Certainly reasonable minds can disagree as to some of the
judgmentsthat we make, and frequently they do, but that ispart of our obligation, to take that into account, and we are going
to be doing more of that.

L et me address a couple of the things that came up in the course of some of my fellow panelists' discus-
sions. One, | haveto point out that Randy lied to you about the computer key on the Commission because he said that it was
therewhen hewasat the Commission. Now, having been there when Randy wasthere, and writing briefs at that time, we not
only didn't have computers, we didn’t have push-button telephones. We only got push-button tel ephones at the FCC about
five years ago.

MR.MAY: Thatisall true, and | was afraid that the NBC case had not been decided by then.

HON. MAGO: Atthispoint, | am starting to feel alittle bit wary about trying to throw age jokes. They come back at me.

But with regard to mergers, | wanted to make acoupl e of observationsthere. The Commissionis, infact,
trying to take a very comprehensive look at our merger policies to ensure that we do have the kind of transparency in our
dealings that Andy was talking about, and that we provide the fairness to the parties that is essential.

Michael Powell doesvery much believethat the agency should bein aposition of looking at any particular
merger that isin front of us. If there are conditionsthat are necessary to put on that merger to ensure the public interest, he
has no qualms about putting those conditions on. But if there are conditionsthat are more appropriately set for awider range
that do not fit as something that goesto an individual party rather than something that should be an industry-wide condition,
the chairman’s position is that the agency should not beimposing thosein theindividual context of amerger just becauseit
may be that the parties would want to try to negotiate that to get a better leverage, but rather that the agency should be
initiating a rulemaking proceeding to say, should we be addressing this across the board?

It causes distortionsin the marketplace if we have conditions that apply to one particular entity but not to
others. That'snot say thereisno condition that should not be applied in amerger context. There may well be something that
is specific to the parties that should be applied. Those are the kinds of things that we have to |ook at.

Addressing for just a second the ex parte issue on this, | wasn’t quite sure what you were referring to,
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Andy, when you said that we say we don’t apply the ex parte rules.

Asfar as| know, what the Commission says is that we frequently make a particular merger proceeding
permit but disclose, which meansthat the ex parte rules apply. But that meansthat the parties can comein, they haveto tell
uswhat it isthat they’ve said in their pleadings.

You and | have talked about this on other occasions where those reviews or those summaries of what is
being said at the Commission can sometimes be allittle bit too terse. | think that they should be more comprehensive and
agree with you on that, but | think that is a different thing than saying that the ex parte rules get thrown out the window.

What else did | write here in my many, many notesthat | was throwing around?

Content regulation. Hit that one for just a second. As | noted when | first started here, the content
regulation that we do is by and large in response to specific statutory requirements. We are required by statute to deal with
broadcast indecency. We arerequired by statute to look at the unsolicited telephone calls, we are required by statute to look
at political broadcasting issues. Those are all things that Congress has directed us to address, and as an agency we have an
obligation to do so until the courts or Congresstells us differently, and | think that we have to continue in that regard.

| think | have probably said enough to get myself in trouble, right? That's probably it. | will stop there
before | say something really bad.

HON.WILLIAMS: Okay. | thought | would openit up for questionsin aminute, but | would indulge my privilegeas
chair to pose a hypothetical question.

Suppose that right after the ratification of the First Amendment, the first Congress had looked out on the
scene beforeit and was concerned about the high price of paper and the way in which the high price of paper madeit hard for
many woul d-be newspaper operators or pamphleteersto get their views across.

So as a solution, it adopted a statute whereby an agency would be established which would buy up all
paper suitable for printing purposes. One can theorize about the way in which the price would be worked out, but anyway,
let’sassume roughly approximate to what would have been the market price absent this. They buy it up and then they would
provide it free to those who wish to operate newspapers, publish pamphlets, books and so forth.

Now, then, they weren't foolsin the first Congress, so they recognized that if they offered the paper free,
the demand would be virtually infinite, which would be much in excess of the supply, and therewould betremendous scarcity.
Sothey said, well, we have to have someway of allocating thispaper. Well, | think the agency that buysit up should also be
incharge of allocating it onthebasisof applications. Butitisawfully hard to say exactly which newspaper publisher ismore
worthy. Whoisgoing to more usefully inform peopl e than another. We cannot foresee in advance, we cannot set up general
rules. So thisagency should allocate the paper for these purposes in accordance with the public interest. Then the system
started flowing merrily along. Then, of course, you get to how they would exercise it and so forth and you could have alot
of sub-hypos which | won't give you and | won't even ask you give answers to it, but | will now invite questions by the
panelists.

The panélists, of course, those who have had people speaking after them, may want to get their licksinand
they can exploit a question to achieve that if they like. Only if you've got a question, Randy, only when you've got a
guestion.

MR.MAY: Canl ask just one clarifying question about your hypo.
HON.WILLIAMS: Clarifying question.
MR. MAY: If thefirst Congress also passed alaw saying that no newspaper publisher named Rupert could be licensed.

PANELIST: | might notethat wereally haven’t been told we have to answer this question, but you asked me essentially the
same question once in oral argument and used up about a good ten minutes of my time.

HON.WILLIAMS: It'sauseful device, obviously.

PANELIST: And| prefer the option of not having to answer it.

HON.WILLIAMS: Allright. Questions. Yes?

AUDIENCE PARTICIPANT: Thisisfor Mr. Schwartzman. It'smore of acomment than aquestion. You said something here
today that Congressman Markey essentially said, too. | think it is the most dangerous thing I’'ve ever heard said at a

Federalist Society conference. You said that if someoneis at the table negotiating a bill and a member of Congress really
wantsto passit badly, that person hasto come back to the table again and deal with that member of Congress, and under that
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pressure, they cut adeal. They should not then go to the courts to avail themselves of any constitutional flaws that arein
that bill to protect their rights unless they are living and breathing people.

TheMediaAccess Project isnot aliving and breathing person, either, and | hope that you will think about
that, whether you really believe that in the event that you are involved in negotiations on an important bill and you might
have to deal with a member of Congress and you don’t want to tick him off, and you are forced to go along with a bill that
violates your rights, and in return for that, you give up your right to challenge that in court. | found that to be a very
dangerous doctrine.

MR. SCHWARTZMAN: WEell, let me addressit. The instance that | just described was not a coercive situation. Asl|
indicated, this was a statutory provision that the groups in question affirmatively supported and sought enacted. Thiswas
not a compromise that was worked out where | would have no problem accepting a compromise and reserving aright to
litigate. That is not the situation | just described.

Media Access Project isnot aliving, breathing citizen. We do not assert standing on our own behalf; we
function asalaw firm. We represent organizations, each of which have living, breathing members on whose behalf we act,
and we have been highly critical of organizations from the right and left that have attempted to obtain standing, Article I11
standing, for an entity that does not track itself to some sort of membership function, and that isamatter of great concernfor
us.

Sure, we have individual opinions and we are often asked what we think about this and that, and thereis
animplicit kind of representation in thosethings. But whenwe go to court, wedo it on behalf of citizens because | think that
that is avery important part of therole. | hope that's responsive.

MR. SIDAK: Canl add somethingto that?
HON.WILLIAMS: Sure.

MR. SIDAK: Corporations have shareholdersand they are people. They have employeesand they arepeople. Sol don't see
wherethat’'s avery helpful basisfor distinguishing between whether you should or should not be forced to waive your right
to challenge a statute in court on constitutional grounds.

AUDIENCE PARTICIPANT: Good morning. |I'm Scott Delacourt. Inapanel on FCC and the Constitution, | haveto ask
about the Next Wave case.

This morning's Post reports that the government and the parties are near settlement: but who knows? |
wanted to get the views of the panelists on a question lurking in that case, which concerns FCC spectrum licenses and
property interests therein.

HON.WILLIAMS: A cdl for volunteers.

PANELIST: It is often too easy to pass off distinctions in saying this case is sui generis or however you choose to
pronounce the Latin. But thisone certainly has certain attributes that are unlikely to come up again.

HON. MAGO: Onecanonly hope.

PANEL IST: That aside, and one of the special aspectsof thisisthat | think, asmany peoplein the communications bar have
learned, definitions of what constitutes property and what constitutes rights for purposes of bankruptcy are not the same as
definitions that apply in other areas of jurisprudence, and that is okay, too. But | think it has proven difficult to generalize
some of those concepts over into other concepts.

That said, what we are talking about hereisalease, aleasehold, but aleasehold terminal under conditions,
breach of duty and subject to certain kinds of unusual conditions.

Deciding whether alease for aterm certain subject to certain conditions confers some degree of property
rights, whether you answer it yes or whether you answer it no doesn’t really answer the larger question that you asked, and
| think that the litigation suggests that it may be true and it may not be true and there is not even alot of agreement about
whether the Second Circuit and the D.C. Circuit arein conflict with each other.

We may not get the answer to this at thistime or ever, but what we are talking about when the questionis
answered is not going to be this broad sweeping question that you asked. | don’t think it's going to have alot of bearing on
that broad sweeping question about whether there is a property right in a spectrum license in other situations.

MR.MAY: Could I respond to Scott’s question thisway? | agreewith alot of theway you actually put that. | don’t want to
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spend all morning quoting other people, but | want to read to you from acourt decision, from an opinion, not even amajority
opinion, which | think isvery useful for al of usto havein mind when we think about this very question.

| think Redline, the broadcaster, could only have claimed its speech rights in a sense if the government,
had allocated, property rights, | would say.

Let me just read you this. There is perhaps good reason for the Court to have hesitated. Thisisin a
discussion about that same issue of whether, the licenseis property. It isagood reason for the Court to have hesitated to
give great weight to the government’s property interest in the spectrum.

“First, unallocated spectrum is government property only in the special sensethat it simply has not been
allocated to any real owner in any way. Thus, it is more like unappropriated water in the Western states that belongs
effectively to noone. Indeed, the common law courts have treated spectrum in this manner before the advent of full Federal
regulations,” citing that Chicago Tribune case which you have seen cited.

“Further, the way in which the government cameto assert aproperty interest in spectrum has obscured the
problemsraised by government monopoly ownership of an entire medium of communication.”

SPEAKER: Evenreading thesewonderful quotes?

MR.MAY: Waitaminute. Let meanswer JudgeWilliams' hypothetical thisway.

“We would see rather serious First Amendment problems if the government used its power of eminent
domain to become the only lawful supplier of newsprint and then sold the newsprint only to licensed persons, issuing the
licenses only to persons that promised to use the newsprint for papers satisfying government-defined rules of content.”

Okay. | commend that decision. Thisisan opinion by Judge Williams--

HON.WILLIAMS: It'sregrettably not adecision; it'smerely dissenting from adenia of --

MR. MAY: Dissenting from adenial of -- | was going to say that, to makeit clear -- dissenting from adenial of petition of
rehearing. But to me, it'san excellent discussion that frames thisissue of property rights, and | agree with hisanswer to the
hypothetical that he posed.

HON.WILLIAMS: | didn't quiteanswer it. | just said there are First Amendment problems.

PANELIST: | don't suppose we should get off of the spectrum issue without inviting Greg or Randy to make some
unpatriotic remarks about the role of the Department of Defense in spectrum management.

PANELIST: Wdll, let’'sdon’t waste alot of time on that.

MR. SIDAK: Thebig problem thereisthat DOD and other government agenciesthat have spectrum cannot directly benefit
from selling to somebody else.; tThe money hasto go back into the Treasury for reasons that were made well known during
the Iran Contra Affair. All money goes into the Treasury, and it has to be appropriated out.

HON.WILLIAMS: Yes.

AUDIENCE PARTICIPANT: ArtAldenaff. | alsowork for an agency authorized under Article 1.5 of the Constitution.

Recently, the FTC's general counsel -- Phil Kavosich's recent talk at the ABA and severa conferences
suggested that the development of a so-called domestic competition network might be useful. One thinks of AOL-Time
Warner. And the notion isthat currently, mergers undergo review from avariety of different regulatory bodies. Sometimes
guote/unquote “ antitrust” principlesinforming the review are applied by different bodies, and | think his notion wasthat in
going overseas and talking to foreign competition bodies about the optimal system, they asked why state, local utility
commissions, several Federal agencies are al playing with the same merger transactions, and then he explains that’s the
beauty of our system.

| guess the broad question is, do you think, speaking personally and not for the Commission, that there
might be some interest in having some kind of coordinating group for dialogue among the Federal antitrust enforcers and
those independent agencies that also examine mergers.

HON. MAGO: Infact, there aready is a certain amount of dialogue that goes on. Thisis a common concern. Are we
duplicating the efforts? Infact, Randy could probably find six more quotesfrom Michael Powell for raising that very concern,
that we not be duplicating the efforts of other agencies.

Whenweat the FCC try tolook at them, wein fact take into account that our missionissomewhat different.
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We have aresponsibility to look at the publicinterest from the point of view of diversity and economic competition, and that
issomething that we, bring into our review of it, and we attempt not to simply duplicate the efforts of other agencies, but we
do defer to their judgments. We have announced that in a variety of decisions where we have deferred to the Justice
Department or to the Federal Trade Commission.

| think you are proposing a somewhat more formal body to oversee that, and | guess my reaction to that,
and thisisapurely personal reaction, is| don’t think we need any more regulation on top of the regulation we have. What
we need to do isto be able to have effective coordination among the groups that do have responsibilities under the statutes
NOW.

AUDIENCE PARTICIPANT: Actualy, | am not proposing something formal. | mean, | think thennotionwashereto havea
forum, perhapsaregular forum where say public utility -- let’stake public utility officials, perhaps peoplefrom FERC, FCC,
you know, sit down, peoplefrom the Antitrust Division of the FCC, and get some current thinking. For example, how dowe
analyze effects on particular markets of these mergers, what are you hearing?

Thenotionagainisnot at all something formal, but something not requiring statutory or regulatory action.
Perhaps a forum, outside the context of any particular transaction, to help shape the debate.

HON. MAGO: Again, | think we'relooking at that in the broad context of all of our merger regulation, and that isavery
important point.

HON.WILLIAMS: | might just say that Judge Posner, in atalk on antitrust in the new economy, was very hesitant about a
lot of issues, but one firm proposal he made wasthat, certainly for the new economy, the power to enforce antitrust laws be
vested nationwide, that isto say governing the states as well, in a single body, substituting one veto power for 52.

AUDIENCE PARTICIPANT: My nameisTom Fisher. | do sometel ecom cases.

| was thinking about the problem, going back to the newsprint and the scarcity issue, and | always come
back to the notion that, like newsprint, it seemslike the spectrum could just be, | ft to the market and | et that take care of it.

But the problem | have a hard time getting my arms around is the idea of policing who is actually using
spectrum, whether they are trespasses or whether the notion of typical laws of trespass could be used in the same way as
with newspapers and could be criminally prosecuted as trespassers would be.

Would those kind of laws be effectivein the area of spectrum or doesthe FCC'srolein allocating that also
have to do with the ability to police al of that?

MR.SIDAK: No.
PANELIST: Will you elaborate?

MR. SIDAK: TheFedera Radio Act of 1927 was enacted when Congressrealized that they were going to lose control if they
did not pass a statute to regul ate radio, because at common law in Illinois, in the Oak Leaves case, atria judge laid out the
law of radio trespass. The best placeto look for thisis Tom Hazlett’swritings. He analyzes the early political economy of
radio broadcasting.

But what isreally interesting, too, about what the judge came up with wasthat it wasidentical to therules
that the Federal Radio Commission came up with once Federal law preempted all the state common law decisions.

PANELIST: Thisisontheinterferenceissue.
MR. SIDAK: Ontheinterferenceissues, yes.

HON. MAGO: | cantakeadightly different view onthat. From the agency perspective, one of thejobsthat | have had over
the course of time was as the deputy chief of the Enforcement Bureau, and in that context, we have some responsibility for
dealing with al the different interferenceissues.

Frequently | was dealing with local jurisdictions who wanted to get into interference protection. Talking
about the different definitions of what wewere, what wasinterference, and what really wasaproblem, it became clear to me
in that context that having that be something that could vary on a state-by-state or even locality-by-locality basis would be
something that could cause mass confusion.

PANELIST: Yes. | don't think any of theradicalsin this areaobject to the concept of Federal rules of the road with respect
to broadcasting.
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PANELIST: Let me make one observation about the delegation part here and the need to afford an agency with enough
latitude to deal with the kinds of questions you raise in a changing technological environment.

Something that | think everyone on all sides of the political spectrum, at least on the extremes of the
political spectrum, happy about is technology that affords much greater opportunity to use spectrum in new and wonderful
ways.

Spread spectrum technologies and so-called ultra-wideband technologies that are coming into play that
use the spectrum differently or defy the principles of alocation that have been employed over the years offer some tremen-
dous opportunities, opportunities for innovation, opportunities to do new and different things.

| have been pushing very hard for development of |ow-powered radio, which is a somewhat analogous
situation where technology now permits the insertion of large numbers of small low-power radio stations without causing
interference or, depending on who you talk to, too much interference. And this is not something that a legislature can
effectively deal with on ayear-to-year basisand it’s not something that can be dealt with very well without having ageneric
set of principleslike apublic interest standard within which to evaluate and balance these considerations.

It is a testament to the kind of innovation that can be possible, that the FCC is trying to develop these
technologies, and if it did not have something as suppl e, one of my favorite wordsin the precedent NBC, the FCC would not
be able to do that.

HON.WILLIAMS: Yes.

SPEAKER: Mr. Schwartzman, what case law might stand for the proposition that aparty which wasinvolved inlobbying a
particular provisioninto alaw is somehow estopped or haswaived theright to challengethat in court or what ethics opinion
binding on counsel might establish such a policy?

AUDIENCE PARTICIPANT: | don't think thereisany. | wasmaking apolicy point. | don’t challengetheright todoit, but
it doesraise questions, in my mind, about the dangers of using constitutional principlesaslitigationtools. | think it demeans
the democratic value in a generic way, and that isthe concern that | wastrying to express.

SPEAKER: You arguethat it might be unethical for counsel to make such arguments?
AUDIENCE PARTICIPANT: I think so. It would raiseconcernson my part. 1t makes me question the motives.
SPEAKER: Because| know of no ethics opinion that says anything even close to that.

AUDIENCE PARTICIPANT: | am not suggesting that they are barred from doing it; | am suggesting that it ought to raise
some questions about how we approach the intersection between the branches of government.

SPEAKER: My concernisthat ethical issuesare now being brought into limit the right to petition the courts on the part of
private parties, and that counsel, in effect, are implying it's unethical for counsel to make an argument against a statute in
which negotiated a provision, and | see no authority for that and | see very serious implications for the parties and their
constitutional rightsto takeit in front of the court.

AUDIENCE PARTICIPANT: Thepointisnot unimportant; it'swell taken.

SPEAKER: Arethe people who were actually broadcasting before 1927 and staked out of their own piece of the spectra,
exempt fromall thisre-licensing?

MR. SIDAK: No. Infact, therewere someearly spectrum takings caseslitigated around 1929, 1930, and they were all shot
down by the courts.

HON. MAGO: Wehave dedt withthisin the pirate radio context where there have been anumber of challengesover thelast
several years of various entities contending that they have aright to use the spectrum without having an FCC license and
they have been consistently put down by the courts.

PANELIST: Tom Hausis, as| recall, has awonderful fantasy. Suppose the United States, on acquiring the unoccupied
western lands, had set up aWestern Lands Allocation Commission, and it would mark out, say, everything south of oneline
for cattle and everything west of some line for sheep and so forth, of course, subject to modification in later rulemakings.
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PANELIST: Inthepublicinterest.

PANELIST: Well, | would notethat the Land Grant College Act and the set-aside of property for land grant colleges proved
to be pretty effective public policy.

PANELIST: | think | can see subtledistinctions, yes.

SPEAKER: Before September 11th, the stock market had its own September 11th, and it wasall intelecom, just oceansand
oceans of capital lost, $210 billion at last count, much bigger than the S& L bailout. | know some of the companiesthat have
gone under pointed the finger at the FCC for failureto really police the opening of competition that came out in 1996.

Asl| sit hear listening about the FCC, all I'm thinking about is al the stocks | own.

Would any of your proposals or positions that you are taking, help with thisin the future?

HON. MAGO: Well, let mejumpinfirst and say | don't takethat rap.

The 1996 Act opened up competition, and | think it has been described several timesas attempting to drink
from afire hose to see if we could figure out how to implement this Act in areasonable way. Some of the choices of the
Commission helped to shape where the market went, but | think that the market itself took off and various parties devel oped
their businessplans. Investorsin fact invested in those companies, and there was areal sense that some of the plans were
not well founded. When that was realized, that helped lead to that sell-off, and it was not simply FCC regulation or govern-
ment regulation asageneral principle.

PANELIST: Could | just add? | agree with Jane generally and | would not want to tie particular stock market pricesto the
FCC'spolicy very closely. But | want to use your question as an opportunity to say that in my view, what the FCC’s policies
have doneinimplementing the Act really aretilt. Itisamatter of balance and judgment.

The Communications Act itself wasnot really explicit in so many ways, including thewaysthat | am going
to talk about. But | think the FCC has tilted its interconnection and network unbundling rules -- thisis what the Supreme
Court caseis about that Greg talked about -- too much towards promoting resale of services versus facilities-based compe-
tition. And in the sense that the FCC has required an excessive amount of sharing at these TelReg prices, which | think are
too low (it would take more time than we have to explain why that’s so), what happensisthat it disincents the new entrants
that you want to come into the market to provide facilities-based competition. That is ultimately the only type of real
competition, when people own their own facilities and control them. It disincents new entrants from constructing their
facilities if they can share the incumbent’s facilities at prices that are arguably too low, but it also disincents, and thisis
important, theincumbent from investing in new facilitiesif it hasto share away the profits.

Reid Hunt basically said in his book that because the Communications Act was not explicit that we were
ableto givethe new entrantsafairer chanceto compete. That wastheway heputit: afairer chanceto compete. Relating this
back to the Constitution and the subject of our discussion, that when you give someone a fairer chance to compete as
opposed to afair chance, that it actually it implicates the type of discussion in those cases that Greg was talking about in
terms of the rate-making balance and the takings argument, that we talked about.

So when you set out to do that, you areimplicating, constitutional principles and valuesin theway that |
talked about before. If a provision is ambiguous enough to give the FCC the authority to tilt one way, then it is aso
ambiguous enough now, if it explainswhy it ischanging its policies, to go back, | think, and tilt in another direction that would
incent morefacilities-based competition rather than just thisresale. Ultimately, if that happens, you will seethe stock market
zoomway up. That'smy prediction.

PANELIST: Didyoulearnwhether to buy, sell or hold?

SPEAKER: Youdidn't say when.

PANEL IST: Watch theseguysat the FCC, and don’'t watch what they do, and thereisalot of talk about new reorganizations
and they are going to move the boxes around and create new bureaus. You know, that all might be very nice, but watch
actually what they do substantively in terms of the palicies.

MR. SIDAK: May | add awordtothat? | think that it isalso important not to view regulatory agencies asangels, to invoke

Madison. And it is the Federalist Society event here, so somebody can tell me which Federalist number that is; I've
forgotten.

248 E ngag e Volume 3 August 2002



PANELIST: Fifty-one, | think.

MR. SIDAK: Fifty-one? Okay.

But regulatory agencies are subject to all kinds of pressure, not only from interest groupsAgencies have their own
agendaslf the publicinterest standard is, in fact, as suppl e as Justice Frankfurter thought, it's supplein waysthat may not be
good., and tThat can translate into what might be called regulatory opportunism.An argument can be made that some of the
big declinein the value of telecom compani es was because it became more apparent that there was akind of regulatory risk
out therein the way the’ 96 act was being implemented.

HON.WILLIAMS: Itlooksasif we'reout of questions, so will the audience give ahand to the panelists. Thank you very
much for coming.
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