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in colossal quantities, it will continue to attract
investment.”5 BP “remains an economic behemoth and
a major player in a commodity the world hopelessly
depends on.”6 Accordingly, four years after the spill, the
Environmental Protection Agency has finally lifted its
ban and allowed BP to bid for new leases in the Gulf
of Mexico.7
So if BP neither needs nor receives much sympathy,
how important is it that it is being defrauded of a few
million dollars? A few million dollars seems like only
a rounding error in terms of the many billions BP has
already paid and will pay before all the spill-related
matters are resolved. BP will survive and prosper,
regardless of whether the Supreme Court reviews and
reverses the decisions of the Fifth Circuit.
Of course, the scenarios of fraud cannot be
measured against the defendant’s size, total net worth,
or prospects for profitability. The more important
question is what the fraud will do to the federal courts.
The unhappy answer to this question is found in the
forceful dissenting opinion of Fifth Circuit Judge Edith
Clement. She “indicts” a majority of her Fifth Circuit
colleagues’ refusal to review the fraud, saying that “Left
intact, our holdings funnel BP’s cash into the pockets
of undeserving non-victims. These are certainly absurd
results. And despite our colleagues’ continued efforts
to shift the blame for these absurdities to BP’s lawyers,
it remains the fact that we are party to this fraud. . . .”8
How is that possible? As part of the Settlement
Agreement the parties negotiated an elaborately
crafted, 17-page explanation of the proof required to
support claims that economic damages suffered by
potential plaintiffs were actually caused by the spill.9
For many businesses in the areas most directly affected
by the spill, the agreement provided a presumption of
causation. In other words, businesses in the identified
categories were not required to provide any evidence
of causation. Thereafter, however, the court-appointed
claims administrator issued an interpretation of the
Settlement Agreement which BP said effectively
eliminated causation. The district judge and a majority
of the panel judges in the Fifth Circuit sided with
the claims administrator. Thus, according to Judge
Clement’s dissent, the federal courts became a “party
to this fraud”
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“Sympathy for the Devil” is the title of a recent
op-ed in the New York Times.1 Four years after the 2010
Deepwater Horizon oil spill, the author interviews
BP’s chief executive regarding the company’s trials
and tribulations in the massive federal court litigation
in New Orleans. The article, generally favorable to
BP, portrays the company as the victim of fraudulent
claims paid out over objections it made in the federal
courts. According to the article, BP has been forced to
pay “hundreds . . . of bogus claims” for damages, like
those to “[t]he wireless phone retailer who was awarded
more than $135,000, even though its building had
burned down before the spill [and an] attorney who was
awarded more than $172,000, even though his license
had been revoked in 2009.” 2 As of this writing, BP is
hoping that the Supreme Court will agree to accept
its petition to review two decisions by the U.S. Fifth
Circuit Court of Appeals.
One of the lead plaintiffs’ lawyers thought that
following the spill “BP did something remarkable [by]
voluntarily . . . set[ting] up an administrative program
…that aimed to fully compensate all the victims of
the spill . . . [a]nd it backed all this up by setting
aside $20 billion in a trust fund, with an open-ended
commitment should that amount prove insufficient.”3
Still, finding sympathy for BP in the general
public will be difficult. Continuous coverage in 2010
of the Gulf oil spill gave people around the nation
and the world a terribly negative view of BP.4 The
media reports caused great fear about the extent of
the environmental damage, which at the time seemed
potentially catastrophic for the Gulf. Businesses and
employees located near the Gulf Coast faced uncertain
economic fallout from the spill. Even if not directly
affected, most of us living along the Gulf Coast knew
people who suffered in one way or another from the
spill.
As an opinion piece on Forbes.com observed,
however, “it really doesn’t matter” what the general
public thinks about BP. “As long as BP sells oil
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[b]y (1) adopting an unreasonable
interpretation of the Settlement
Agreement to remove any requirement
of causation, and (2) certifying a class
by ignoring the fact that although
causation and traceability were
initially written into the Settlement
Agreement, the Claim Administrator’s
interpretation governing what would
actually happen meant that Article III’s
requirements would be ignored in the
class settlement’s execution.10

a federal court is being asked to resolve
through litigation, and because from
the outset of the proceeding the parties
are in full accord as to how the claims
should be disposed of, there is missing
the adverseness between the parties that
is a central element of Article III caseor-controversy requirement.14
BP argues that the claims administrator’s inclusion
in the class of claimants who have not sustained
injuries caused by the spill violates Rule 23 and the
standing requirements necessary to satisfy the “case or
controversy” requirement of Article III. But what about
the claimants in the settlement class whose injuries were
caused by the spill—can even they satisfy Article III?
The parties to litigation cannot create or consent to
federal court jurisdiction.15 Let’s look at what happened
when the parties attempted to do so in this litigation.

I. BP: The Occasion For A Closer Look at Class
Action Settlements
The strange developments in the BP Class
Settlement offer an appropriate occasion to consider
the fundamental constitutional question raised by
the creation of class settlements—as a distinct form
of class action. Such settlements presume that neither
the plaintiffs’ attorneys nor the defense attorneys have
any intention of litigating. Objectors may well appeal
a settlement. Having negotiated and agreed to the
settlement, however, BP has taken a rare appeal.
As related below, BP bases its appeal on class
action Rule 23 and Article III standing grounds
stemming from the fraud alleged in the administration
of the settlement. Regardless of any fraud, however,
the constitutionality of the settlement class can be
examined from a more generalized viewpoint of Rule
23 and Article III.
The fundamental Article III issue worthy of
consideration is whether unconstitutionality is
embedded in every settlement class action. Professor
Martin Redish simply says “[t]he settlement class action,
in short, is inherently unconstitutional.”11
Redish’s Wholesale Justice provides a thorough
and discriminating treatment of the constitutional
issues related to class actions.12 He raises a number
of constitutional issues regarding class actions, but
he thinks most of them can be remedied.13 It is the
settlement class, however, that he contends is always
necessarily unconstitutional. Why?

A. A Class that Settled, then Litigated
The first of three Fifth Circuit opinions describes
the BP oil spill litigation as “one of the largest and
most novel class actions in American history.”16 While
no doubt exists about the unprecedented size and
novelty of the BP litigation, it is misleading to label it
a “class action.” Actually, hundreds of cases, involving
thousands of individual claimants, were filed in various
federal courts and later consolidated in the Eastern
District of Louisiana (New Orleans) by the Judicial
Panel on Multidistrict Litigation, pursuant to 28 U.S.C.
§ 1407.17
During the centralized discovery phase of this
multi-district litigation, the separate lawsuits continued.
But along the way a court-appointed “Plaintiffs’ Steering
Committee” (PSC) was negotiating with BP. When a
basic agreement was reached, plaintiff attorneys filed a
class action. After only two days, the parties completed,
signed, and filed in the court record the Settlement
Agreement which had been reached prior to the filing.18
The Settlement class action19 was designed to
begin and end almost simultaneously. The new class
action was filed on the assumption it would involve
no litigation. Inverting normal processes, however,
litigation between the parties commenced only after the
settlement.20 The litigation has been so convoluted that

Because by its nature it does not involve
any live dispute between the parties that
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it is extremely difficult to summarize in an adequate,
brief statement of the facts.21
The convoluted course of the appeals occurred
because BP and objectors to the class settlement
pursued different appeals. In panel decisions labeled
Deepwater Horizon I,22 and Deepwater Horizon III 23
BP twice appealed the interpretation of the Settlement
Agreement, but not the Agreement itself. In Deepwater
Horizon II 24 several objectors appealed certification of
the settlement class itself. BP petitioned the Supreme
Court on decisions in numbers II and III, even though it
had not challenged the Agreement which was upheld in
decision number II. After losing their appeal in the Fifth
Circuit, the objectors apparently did not petition the
Supreme Court on their case, number II. Instead, they
filed as Respondents to the BP petition, but nevertheless
urged the Court to grant review, without specifying
whether they were referring only to decision number II.
In order to provide a readable and relatively concise
summary, the following statement includes lengthy
quotes from a journalistic piece by self-described “class
action geek,” Alison Frankel, explaining much of the
litigation.25

the shellfishing and tourism industries
directly impacted by the spill to
businesses whose losses were indirect
fallout. As the settlement defined it,
the class included everyone whose losses
resulted from the Deepwater Horizon
disaster.
BP supported class certification and
approval of the settlement. But the
company developed qualms after Judge
Barbier approved policy decisions by
claims administrator Patrick Juneau
that, in the company’s view, enabled
businesses unharmed by the oil spill
to recover money from BP through
creative accounting tactics. As business
loss claims mushroomed, BP’s lawyers
from Kirkland & Ellis (which had
negotiated the settlement) and Gibson,
Dunn & Crutcher (which came in
for the company after the deal was
approved) appealed Barbier’s order to
the 5th Circuit. That appeal led to Judge
Clement’s opinion last October. Despite
arguments by class counsel, represented
on appeal by New York University law
professor Samuel Issacharoff, that BP
agreed to settlement terms that were
open to the interpretation Barbier
approved, Judges Clement and Leslie
Southwick instructed Judge Barbier
to reconsider his interpretation of deal
terms. On her own, Clement went
quite a bit further. If the BP settlement
permitted claims by class members who
had suffered no losses attributable to
the oil spill, she said, then it was illegal.
Uninjured plaintiffs don’t have standing
under Article III of the Constitution,
Clement wrote, and judges can’t create
a cause of action that doesn’t otherwise
exist – even if the defendant wants to
buy global peace through a settlement.

Considering that BP’s resolution of
claims stemming from the Deepwater
Horizon oil spill in 2010 is the biggest
single-defendant private settlement in
U.S. history, it’s only fitting that the
case has generated a spectacular – and
procedurally peculiar – appellate record
on the constitutionality of class actions.
…
The abbreviated appellate backstory
dates back to December 2012, when
U.S. District Judge Carl Barbier of New
Orleans granted final approval to a class
action settlement between BP and a
steering committee of plaintiffs lawyers,
negotiated over the course of more than
a year. The settlement, which replaced
a claims facility BP established right
after the spill [administered by Ken
Feinberg], was designed to compensate
several different sorts of victims, from
5

Ju d g e S o u t h w i c k d e c l i n e d t o
join Clement’s conclusions about
constitutional standing, though he
said it was logical, because he found
it unnecessary. The third judge on the
panel, Judge James Dennis, dissented
vigorously, arguing that Clement’s
Article III analysis would erase the
benefits of class action settlements
by imposing expensive and unwieldy
requirements at the class certification
stage.

[the] majority opinion writer Judge
Davis was joined by Judge Dennis—yes,
the same Judge Dennis who dissented
from Clement’s opinion in the other
appeal – in upholding the settlement.
Federal circuit courts, the majority
wrote, have developed two different
standards to guide trial judges in the
evaluation of class action settlements
that may sweep in uninjured claimants.
The so-called Kohen test, followed by
the 3rd, 7th and 9th Circuits, holds
that settlement approval hinges on the
constitutional standing only of named
plaintiffs; as long as they have a viable
federal-court claim, courts need not
consider the standing of absent class
members. The 2nd and 8th Circuits
follow the Denney test, which requires
that classes be defined to include
only claimants with constitutional
standing but does not insist that every
absent class member submit evidence
of personal standing. (Interestingly,
according to the 5th Circuit, the 7th
and 9th Circuits have used both the
Kohen and Denney tests in reviewing
class certification decisions.)

While BP’s appeal of Barbier’s order
was under way, class members who
objected to the approval of the deal
proceeded with a separate appeal at
the 5th Circuit. In September, BP
filed an extraordinary brief in that case.
Even though the company had backed
approval of the settlement at the trial
court and had pledged to defend the
agreement against objections, BP said
that it was prepared to argue alongside
objectors for decertification of the class
unless Barbier’s interpretation of the
settlement agreement was reversed.
BP maintained that position after the
Clement panel’s ruling in its appeal of
Barbier’s order. In fact, the company
filed a supplemental brief citing Judge
Clement’s analysis to back its assertion
that a class encompassing uninjured
claimants does not pass constitutional
muster.

According to the 5th Circuit majority,
Judge Barbier’s approval of the BP
settlement was justified under either
test. Even BP has not challenged the
standing of named plaintiffs in the
case, which would satisfy the Kohen
test. And the settlement agreement
defined the class as those whose injuries
were the result of the oil spill, which
satisfies Denney. Judge Davis’s opinion
conceded that in the previous appeal,
Judge Clement said the BP settlement
would fail the Denney test if it permitted
claims by uninjured plaintiffs. “In Judge
Clement’s view, if absent class members
include persons who ‘concede’ that they

This second appeal came before a panel consisting
of two different judges, Judges Davis and Garza, along
with Judge Dennis, the dissenting judge on the first
panel. This decision, one of the two covered in the
petition for certiorari, upheld the Certification of the
Class Action which had been criticized on constitutional
grounds in the earlier opinion by Judge Clement. As
Ms. Frankel writes,
6

have no ‘causally related injury,’ then
a district court lacks jurisdiction to
certify the class,” the opinion said. But
Clement misread Denney, according
to Davis’s opinion. By the agreement’s
definition, the BP settlement class
includes people injured by the spill,
he said. “Accordingly, using Judge
Clement’s formulation of the standard,
the class in this case does not include
any members who ‘concede’ that they
lack any ‘causally related injury,’” the
majority wrote. “This ends the Article
III inquiry under the Denney test,
which does ‘not require that each
member of a class submit evidence
of personal standing’ so long as every
class member contemplated by the class
definition ‘can allege standing.’”

the existence of ‘claimants that have
suffered no cognizable injury’ for
purposes of the standing inquiry
during class certification and settlement
approval,” the opinion said. “It would
make no practical sense for a court to
require evidence of a party’s claims
when the parties themselves seek
settlement. . . . Logically, requiring
absent class members to prove their
claims prior to settlement . . . would
eliminate class settlement because there
would be no need to settle a claim that
was already proven.”
In dissent, Judge Emilio Garza followed Judge
Clement on the issues of Article III standing and class
certification. Meanwhile,
. . . after Clement’s panel ordered Judge
Barbier to reconsider his interpretation
of the settlement agreement, the trial
judge basically stuck with his old
holding on causation for business loss
claimants (though he did modify his
previous interpretation of accounting
terms). BP raced back to Judge
Clement’s panel at the 5th Circuit to ask
the appeals court to make permanent a
temporary injunction against payments
to uninjured claimants. The 5th Circuit
ordered expedited briefing on BP’s
motion.

BP’s arguments that Barbier’s postapproval interpretation of the
deal rendered class certification
unconstitutional were beside the
point, according to the majority. The
5th Circuit’s review, the opinion said,
was based on the evidence before Judge
Barbier in December 2012. If BP had
wanted a deeper review of individual
claims, according to the opinion, then
it should not have settled through a
class action. The company might have
obtained rulings on the evidentiary
standards for economic loss claims
through summary judgment or at trial,
the 5th Circuit majority said, but it’s
simply not part of the class certification
inquiry to consider individualized
claims.

Ms. Frankel concluded, saying “this record is as
interesting as it is weird.”
But matters got more “weird” after Ms. Frankel’s
report. Following the expedited appeal, the original
panel, for which Judge Clement wrote the lead opinion,
refused BP’s requested injunction and upheld the district
court’s interpretation of the Settlement Agreement. This
time, Judge Southwick wrote the lead opinion, with
Judge Dennis concurring in part and concurring in the
judgment. Judge Clement, of course, dissented.
Judge Clement contended the issues presented to
two different panels would have been better handled

Indeed, the majority said, BP knew
(or should have known) that it was
asking for something impossible.
“In particular, BP’s arguments fail to
explain how this court or the district
court should identify or even discern
7

by the same panel.26 Quite remarkably, the Fifth
Circuit declined to sort out the three conflicting panel
decisions.27

after the ruling on the first appeal in which Judge
Clement initially raised the constitutional issues, that
those issues are not presented in either of the two cases
in which BP is seeking review, and that BP is judicially
estopped from switching sides on the settlement.
Then, the third argument would follow and reduce
the dispute to one which is “fundamentally a matter of
contract interpretation between parties to a complicated
settlement.”33
The big problem with the “this is just a contract
dispute” argument is that no contract would have been
signed, but for the approval of the federal district court.
In a law review article, one of the attorneys for the class,
Professor Samuel Issacharoff, explains that the advantage
of the BP and other settlement classes lies in the district
court’s approval, administration, and enforcement.34
He rightly says that “[o]nly a court’s imprimatur—and
a deal that comports with the formalities and safeguards
of the class action system—can bind absentees without
their affirmative consent.”35

II. Article III: A Problem with Interpreting the
Settlement or with the Settlement Itself?
Given that BP agreed to the Settlement Class
and that it relies on Judge Clement’s opinions, it is
understandable that it is not attacking the settlement
itself. Nevertheless, the more fundamental issue is
whether this and other settlement classes can satisfy
Article III.
A. The Statements by the Parties as to the Question
Presented
Tracking Judge Clement, BP presents the question
to the Supreme Court in terms of a circuit split on
Federal Rule 23 class actions and Article III standing of
claimants who do not satisfy the causation requirement.
The Respondent class, on the other hand, reframes the
question as follows:

B. Rule 23 and Article III

May a party to a class action settlement
who advocated settlement approval
before the District Court, filed no
notice of appeal, and appeared as an
appellee urging affirmance, now seek
to switch sides in order to overturn that
same settlement through a petition for
certiorari? 28

Rule 23, derived from the Supreme Court’s
authority under the Rules Enabling Act,36 is not
supposed to alter substantive rights.37 As Professor
Redish writes, however,
Under the guise of procedure, class
actions often effect dramatic alterations
in the DNA of the underlying
substantive law. The result – whether
intended or not – is a form of confusion
or even deception of the electorate,
which is likely unaware that the essence
of the governing substantive law has
been altered because the alteration has
occurred under the guise of procedural
modification. Substantive law is altered,
not through resort to traditionally
recognized democratic procedures but
rather by what is effectively a procedural
shell game.38

The lawyers for the class hope to make the issue one
of simple contract, but they cannot ignore the Rule 23
and Article III standing arguments. Of course, just as
BP tracks Judge Clement and those who joined her,29
the class tracks the position of the other judges on the
claim about a circuit conflict on Rule 23 and Article
III standing.30
For the moment, however, let’s ignore that the
Article III “case or controversy” issue is necessarily
present throughout all phases of the litigation31 and
that courts have the duty to raise the subject-matter
jurisdictional issues even if both sides fail to do so.32
If we do so, the first and the third of the arguments
made by the class counsel might seem fairly reasonable.
First, they argue that Supreme Court review of the
constitutional issues would have had to have occurred

Different views on the Fifth Circuit regarding
whether Rule 23 has been satisfied in the BP case and
whether a conflict exists with other circuits may well be
rooted in unarticulated views about the malleability of
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the class action and the importance of protecting the
substantive rights at stake. It is certainly possible that
some judges, regardless of the circuit, are more inclined
to shape class actions for the convenience of the courts,
even while convincing themselves that such flexibility
serves justice. But as Redish writes, “The class action
collectivizes adjudication of those substantive rights,
often revoking—either legally or practically—the
individual right holder’s ability to control the protection
or vindication of his rights through resort to the legal
process.”39
Standing is one of the four components of
Article III’s “case or controversy” requirement.40 The
jurisprudence on the four components –standing,
ripeness, mootness, and political question—enforce the
adverseness between the parties required by Article III.
The adverseness requirement can be met in a class action
lawsuit; but in what is solely a class action settlement,
adverseness is necessarily absent.
Professor Redish does not argue that actual class
action litigation is necessarily unconstitutional. It is the
settlement class, however, that he contends is always
unconstitutional because it involves no litigation.

C. The Individuals: “Skunks at the Tea Party”
Several parties objected to the settlement and
appealed to the Fifth Circuit, where they lost in
Deepwater Horizon II. Their simple, straightforward
argument was that they were “inherently harmed by
the inclusion of uninjured persons in the class” because
the inclusion “’diminishes the relief for class members
who are actually harmed.’”42
None of the major players in the litigation ever
seemed to have questioned the constitutionality of a
settlement class. Judge Barbier wrote that “Settlement
classes are a typical feature of modern class litigation,
and courts routinely certify them, under the guidance
of Amchem Products., Inc. v. Windsor, to facilitate the
voluntary resolution of legal disputes.” 43 The experts
tendered by both parties apparently indicated nothing
to the contrary.44
As Professor Redish recognizes, in Amchem “the
Court implicitly approved the concept of the settlement
class as an alternative form of dispute resolution.” 45 So,
therefore, on what basis would practicing lawyers attack
the constitutionality of settlement classes? Although
Amchem “implicitly” approves settlement classes, it did
so in dictum and it did not consider the constitutional
issues.46 Rather, “the Court reserved for a later date
the question of whether the settlement class presents a
justiciable case or controversy.”47
How is it then that so many very bright lawyers
and judges have failed to question the constitutionality
of the settlement class? One answer may be that
the constitutional point is so very simple that many
sophisticated minds cannot see it. As Professor Redish
writes,

A typical class action is legitimate
because the interests of the plaintiffs
and defendant are adverse. In that
scenario, the monetary interests of class
counsel, which are contingent on class
recovery, are aligned with the absent class
members’ interest in maximum redress,
incentivizing a presentation of the
issues that benefits both equally. These
incentives break down in the context
of the non-adversarial settlement
class. Because class counsel seeks the
same outcome as the defendant, she
has no reason to formulate her clients’
arguments or destroy her opponent’s
case. Particularly, she lacks incentive to
present to the court evidence that may
shed unfavorable light upon the nonadversarial agreement, even though
that evidence may reveal critical details
about the effect of the settlement on
absent class members.41

On the most basic analytical level, the
unconstitutionality of the settlement
class action should be obvious, purely as
a matter of textual construction. There
is simply no rational means of defining
the terms “case” or “controversy” to
include a proceeding in which, from
the outset, nothing is disputed and
the parties are in complete agreement.
Moreover, from both historical and
doctrinal perspectives, Supreme Court
9

decisions could not be more certain
that Article III is satisfied only when
the parties are truly “adverse” to one
another, which, at the time the relevant
proceeding is undertaken, they are
not in the case of the settlement class
action.48

of political theory. 54 He has “described four
normative models of political theory: liberalism,
utilitarianism, democratic communitarianism, and
civic republicanism.”55 His “thesis is that (1) the various
normative approaches to the class action that have
been advocated by prominent legal scholars are best
understood largely as manifestations of one or another
of these broader political theories, and (2) when viewed
from this theoretical perspective, each should be found
wanting because of its improper departure from the
fundamental norms of liberal theory, which value the
process–based autonomy of the individual.”56
Professor Redish then “identif[ies] three class
action models that illustrate the breadth and depth
of legal scholarship on the normative rationale and
proposed structure of the modern class action . . . [:]
the “utilitarian justice” model, . . . the “communitarian
process” model, . . . and the “public action” model.”57
Professor Issacharoff, Counsel of Record in the
Supreme Court for the BP Settlement Class, is one
of two prominent scholars who have developed the
“communitarian process model.”58
The communitarian process model “views a class
as a stand-alone ‘entity,’ rather than an aggregation of
separate individual claims.”59 Professor Redish finds
that “[t]he constitutional implications of the entity
perspective are both striking and troubling. Likening
class actions to private voluntary associations permits . .
. circumvent[ing]the due process inquiry, because [for]
voluntary private organizations it is not the individual
plaintiffs but rather the collectivity which seeks redress
for the violation of its substantive rights.”60
Using the settlement class is certainly an effective
way of advancing the “entity theory” and what Redish
labels “the communitarian justice model.” Getting a
settlement agreement with the defendant pretty well
insulates such outcomes from appellate judicial scrutiny,
unless some objector raises the Article III issues.
In a law review article about the BP case, Professor
Issacharoff noted that “the Supreme Court has made
it more difficult to use class action to resolve largescale disputes arising out of mass injuries.” 61 That
has produced “pressure to find alternative means of
effectively resolving mass disputes at a wholesale level
outside of the courtroom.”62 Accordingly, “[m]ass torts

Another answer may be that both the plaintiffs and
defendants like the settlement class. In reality, defense
attorneys and corporations have many reasons to favor
“aggregate settlements,” as explained both by Professor
Issacharoff 49 and Professor Redish.50 Corporations
may not be able to avoid defending a class action. But
corporations are not legally required to enter into a
separate settlement class. So when corporations and
their attorneys enter such agreements, they believe on
utilitarian grounds that that option, however expensive,
is preferable to the alternatives. Precisely because the
parties cannot always be relied upon to raise subjectmatter jurisdiction, it is the duty of federal judges—no
matter how much they prefer mass settlements solutions
—to do so.
III. Collective and Redistributive Litigation
Versus Litigation By and For the Individual
“The class action is ‘an exception to the usual rule
that litigation is conducted by and on behalf of the
individual named parties only.’”51 Through commonlaw reasoning, however, the exception often becomes
the rule.52 How might that be occurring?
By collectivizing—often forcibly—
the litigation process, the class action
procedure threatens core notions of
the process-based autonomy that is
central to liberal democratic thought.
The class action, then, gives rise to at
least a prima facie tension between
legally
imposed
collectivization
and democratic meta decision
making autonomy on the part of the
individual.53
As evident from this quote, Professor Redish’s
consideration of class actions includes the perspective
10

have shifted into MDLs, where parties must rely on
non-class aggregate settlements in their quest for global
resolution.”63 That has meant that “lawyers constructing
these deals must use innovative and controversial
contractual strategies to try to achieve full participation
by claimants.”64
The limits imposed on class actions by the Supreme
Court are largely designed to ensure that Rule 23 does
not contravene the Rules Enabling Act65 or Article
III. Accordingly, the creative use of MDLs to reach
class settlements as advocated by Professor Issacharoff
should be viewed as an unconstitutional “end-run”
around Article III. Unless it is possible to avoid the
standing and larger “case or controversy requirements”
of Article III, the settlement class will not be available
to produce the kind of redistributive “justice” sought by
plaintiffs’ lawyers in mass tort litigation and consented
to by corporations and defense attorneys on utilitarian
grounds.

Wholesale Justice.69
The Supreme Court has avoided several
opportunities during its last term to address issues
raised in mass tort litigation. 70 Obviously, the
plaintiffs’ and BP’s attorneys have opposing views
on the importance of the Court reviewing their
litigation. The constitutional problem posed by class
settlements, however, transcends the narrow interests
of both plaintiff and defense attorneys in the BP case.
Whether in this case or in another one, the Court needs
to consider class settlements in terms of separation of
powers because maintaining the limits of Article III’s
“case or controversy” requirements is fundamental for
protecting the individual liberties of all.71 As Redish
writes,
by authorizing a federal court to
redistribute resources as a means of
enforcing legislative directives absent an
adversary adjudication, the settlement
class action effectively transforms the
court into an administrative body,
which is more appropriately located
in the executive branch . . . [and]
improperly transfers powers reserved
to the executive branch to the federal
judiciary, in clear contravention of
separation-of-powers dictates.72

IV. Conclusion
Prominent constitutional scholars who also litigate
look for opportunities to bring the jurisprudence in line
with what they think the law is or should be. Often,
however, constitutional scholars are brought into a case
only at the appellate level, which can limit their ability
to shape the theory of the case. This case demonstrates
the wisdom of the plaintiffs’ lawyers representing the
class who early on brought Professor Issacharoff into the
litigation.66 Professor Issacharoff has been able to shape
the strategy and the settlement, as he has described in
his law review article. He has not needed to lay out his
entity theory in any of the appellate briefs.67
Defense attorneys might consider the importance
of political and constitutional theory in any matter
that might raise Article III issues. Very few litigators
have time to read and reflect on the constitutional
and political-theory foundations of what they do in
practice. Moreover, class actions are so complicated that
despite the countless articles on the subject not many
academics have broadly considered the constitutional
foundations.68 For these reasons, the Vice President
and Chief Counsel for AON, a leading insurance and
reinsurance brokerage, has urged defense attorneys and
in-house counsel to read and draw arguments from
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