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Wuay CENTRAL BANk SHOULD BE OVERRULED

By RoGger C. CrRAMTON*

The lawyer’s primary function is to counsel and as-
sist clients in conduct that is “within the bounds of the law.”
The fundamental limitation on what lawyers may do for cli-
ents is stated in ABA Model Rule 1.2(d) as follows: “A law-
yer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is criminal or fraudulent ....”
“Knows” is defined in Rules 1.0(f) as “actual knowledge of
the fact in question,” but broadened by the qualification that
“[a] person’s knowledge may be inferred from circumstances.”
The modern justification of the attorney-client privilege and
the professional duty of confidentiality, a leading case tells
us, is “to encourage full and frank communication between
attorneys and their clients and thereby promote broader pub-
lic interests in the observance of law and administration of
justice.” The underlying assumption justifying lawyer confi-
dentiality is that the “fully informed” lawyer will channel cli-
ent conduct along lawful paths, furthering the public interest
in “observance of law.”

Most lawyers, most of the time, observe this funda-
mental duty. But lawyers are not above the law and they as
well as others must be deterred from seeking short-term gain
in assisting a client in illegal but profitable activities. Embar-
rassment at being caught and loss of peer repute operate in
some professional communities as an effective restraint. But
the growth in the size and dispersion of the profession and
the dilution of personal responsibility flowing from practice
in large organizations requires sturdy means of compensat-
ing those harmed by lawyers who wilfully or negligently as-
sist a client’s fraud and punishing lawyers who similarly as-
sist a client’s crime.

Professional discipline plays virtually no role in com-
plex regulatory or corporate frauds or crimes. The applicable
professional rules are ambiguous, sometimes discretionary
and lawyer protective. The cases involve factual complexity
and cost exceeding the staff and resources of disciplinary
authorities. Only if the lawyer is convicted of a felony will
these harms to third persons and the public result in profes-
sional discipline. The interests of third persons and the pub-
lic are largely protected by the potential threat of civil and
criminal liability and, now that Sarbanes-Oxley §307 is opera-
tive, SEC regulatory sanctions.

In 1994 the Supreme Court, reversing longstanding
authority in all federal circuits, held in the Central Bank case'
that a secondary actor in a securities transaction (e.g., an
accountant or a lawyer) is not liable for damages for aiding
and abetting a securities law violation. The decision did not
rest on a policy determination that aiding and abetting liabil-
ity of professional advisers is undesirable. Instead, the ma-

jority revisited the text of §10(b) of the 1934 Act and
held that it did not explicitly authorize a private cause of
action in this situation. The 1995 amendments to the 1934
Act also did not repudiate aiding and abetting liability
for professional advisers; to the contrary, the SEC was
specifically empowered to go after aiders and abettors
for securities law violations. Aiding and abetting is also
unlawful, and actionable, under state criminal and tort
law and under some state securities statutes.

Central Bank’s elimination of accessory liability
requires that claims under §10(b) of the Securities Exchange
Act of 1934 be framed as primary violations. Civil liability
actions against accounting and law firms in a fraud situation
now must cast them as primary violators of §10(b). Under
Central Bank the plaintiffs must show that a defendant actu-
ally engaged in manipulative or deceptive acts or made fraudu-
lent representations. As the Central Bank decision put it:

Any person or entity, including a lawyer, accoun-
tant, or bank, who employs a manipulative device or
makes a material misstatement (or omission) on
which a purchaser or seller of securities relies may
be liable.?

The federal courts of appeals are divided on whether
primary liability reaches a professional adviser who stays in
the background, writing and approving the fraudulent finan-
cial statement or solicitation, but who does not make a mis-
representation in person, provide a legal opinion, or whose
name is not included in the document. Several courts of
appeals have upheld primary liability when the complaint
alleges that the lawyer, aware of their falsity, anonymously
drafted false representations that were relied on by inves-
tors;> on the other hand, other circuits have struck down
such complaints.*

My own view is that it is wrong to make liability turn
on whether or not the substantial participation of the profes-
sional adviser is concealed. Why should an anonymous
draftsman escape responsibility for knowingly fraudulent
representations merely because his identity is concealed?
My position does push the margins of primary liability and
the uncertainty on this question provides a strong argument
for statutory overruling of Central Bank to permit aiding and
abetting claims to be brought against lawyers and accoun-
tants. The lawyer, present at the time the fraud is committed
and having reason to know about it, who substantially par-
ticipates in facilitating the fraud, should be accountable to
those who are harmed. The recent decision denying motions
to dismiss in the lawsuit by Enron shareholders against
Enron’s lawyers, accountants and investment bankers sug-
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gests that the courts will extend primary liability if
secondary liability is not recreated.’

Restoration of aiding and abetting liability under
federal securities laws would not establish a novel principle
or have untoward consequences. As already indicated, law-
yers and other professional advisors are engaged in counsel-
ing and assisting clients. Legal rules, the profession’s own
ethics rules, and the civil and criminal law throughout the
country prohibit and punish lawyers who aid and abet a
client’s crime or fraud. The existence of civil liability for
aiding and abetting a federal securities law violation for the
half-century prior to Central Bank did not threaten the vi-
ability or health of the accounting or legal professions or have
other harmful consequences. On the contrary, the existence
of such liability was a primary deterrent to wrongful conduct.

During the 1990s changes in the law and in profes-
sional practice have had the effect of leading accountants
and lawyers to believe that they were immune from legal
liability when acquiescing in the desires of corporate man-
agers to ignore legal limits on corporate conduct, resulting
in many situations in which illegality was assisted. Legal
risks declined because of Central Bank and other decisions;®
the enactment in 1995 of the Private Securities Litigation
Reform Act of 1995 raised pleading standards, substituted
proportionate liability for joint and several liability, restricted
the application of RICO to securities fraud class actions,
and provided a safe harbor for forward-looking informa-
tion.” The SEC, which retained broad regulatory and en-
forcement authority, was hampered in carrying out its re-
sponsibilities by limited staff and funding.

Meanwhile, in the private sector dramatic changes
in the organization, size, and culture of law practice encour-
aged reckless compliance with the requests of demanding
corporate clients.® The spread of limited liability partner-
ships accentuated the willingness of partners to ignore the
risks that other partners were taking. Today’s emphasis on
the “bottom line,” both in corporations and law firms, gives
rise to a culture valuing the false prestige and status that
flows from being among the leaders in the annual listings of
profits per partner. The result is a systemic problem that
requires systemic solutions, and one of them is the statutory
overruling of Central Bank.

* Roger C. Cramton is the Robert S. Stevens Professor of
Law Emeritus, Cornell Law School.
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