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On September 17, 2007, the United States District 
Court for the Western District of Oklahoma became 
the latest federal court to strike down a state law 

regulating the distribution of “violent” video games.1 Th is 
followed hard on the heels of a similar decision from the 
Northern District of California.2 In both cases the state crafted 
regulations that tracked the legal test for obscenity set forth in 
Miller v. California,3 yet neither court accepted the argument 
that depictions of violence could constitute a separate category 
of unprotected “obscene” speech akin to currently unprotected 
sexual obscenity. An examination of the history of the “violence 
as obscenity” argument provides an opportunity to examine 
how and why sexual expression really is uniquely treated under 
the First Amendment.4

Th e recent United States District Court opinions are 
not the fi rst to examine the regulation of violent video games. 
Two federal Circuit Courts have struck down local regulatory 
schemes. Th e Eighth Circuit stuck down a St. Louis County 
ordinance barring the sale, rental, or provision of “graphically 
violent” video games to minors.5 In that case, the court 
dismissed comparisons of violence to sexual obscenity with a 
curt: “Simply put, depictions of violence cannot fall within the 
legal defi nition of obscenity for either minors or adults.”6

Judge Richard Posner authored a Seventh Circuit opinion 
that engaged in signifi cantly more analysis of the diff erent 
regulatory rationales for censoring sexual obscenity and 
violence, but reached the same result.7 In typical Posnerian style, 
the judge closely examined the distinct rationales for banning 
sexual obscenity and violence, and determined that insulating 
children from the “cartoon-like” violence presented in the video 
games at issue was not a compelling interest.

Five other district courts have invalidated direct state 
regulation of violent video games.8 Direct regulation of violent 
movies and videos have fared no better,9 and courts have 
also rejected secondary regulation through the tort liability 
mechanism.10 Th us, those members of the Federalist Society 
with a libertarian bent might cheer the consistent protection 
the courts have provided when faced with the censorship 
of violent video games. Yet the consistent rejection of video 
game regulation using the same basis—and often the same 
language—as statutes regulating sexual obscenity encourages us 
to take a step up the abstraction ladder and inquire why violence 
is treated diff erently than sex when it comes to classifi cation 
as obscenity?

Th e “Violence as Obscenity” approach can largely be 
traced back to a single source: Professor Kevin W. Saunders’ 
book by that title published in 1996.11 Although there appear 
to have been prior scattered legislative attempts to restrict 
access to violent media materials, particularly with respect to 
minors,12 Professor Saunders provided the playbook when the 

development of interactive videogames and highly publicized 
school shootings coincided to spur state and local regulatory 
zeal.13 Th e introduction to his book was straightforward:

Th is work accepts the existence of the obscenity exception, but 
it will be argued that the exception is misfocused, or at least 
too fi nely focused, on depictions of sex and excretory activities. 
Violence is at least as obscene as sex. If sexual images may 
go suffi  ciently beyond community standards for candor and 
off ensiveness, and hence be unprotected, there is no reason why 
the same should not be true of violence.14 

Saunders work thoroughly tracked the development of obscenity 
law, including the sliding-scale obscenity standards which the 
Supreme Court applied to minors.15 He cited studies from that 
time arguing that exposure to violent media causes aggressive 
behavior.16 Th e book actually included a chapter specifying how 
to draft a statute regulating violent content using the Miller test 
adapted from sexual obscenity.17

That playbook was followed by the legislatures of 
Oklahoma, California, Louisiana, Michigan, and Illinois, and 
by local legislative bodies in the City of Indianapolis and St. 
Louis County.18 All utilized the Miller standards adapted to 
violent content. Often the Miller standards were incorporated 
into the defi nition of a “violent video game,” the distribution 
of which was then limited by the statute or ordinance. Th e 
California statute19 is typical:

(d) (1) “Violent video game” means a video game in which 
the range of options available to a player includes killing, 
maiming, dismembering, or sexually assaulting an image of 
a human being, if those acts are depicted in the game in a 
manner that does either of the following:

(A) Comes within all of the following descriptions:

(i) A reasonable person, considering the game as a whole, 
would find appeals to a deviant or morbid interest of 
minors.

(ii) It is patently off ensive to prevailing standards in the 
community as to what is suitable for minors.

(iii) It causes the game, as a whole, to lack serious literary, 
artistic, political, or scientifi c value for minors.

Th us far, no court has adopted Professor Saunders view 
that portrayals of violent acts can be obscene in the same manner 
as portrayals of sexual acts. Obviously legislatures have diff ered 
in their conclusions. Commentators have even latched on to 
sexual descriptors, referring to very violent movies as “torture 
porn.”20 And scholars continue to debate in the pages of law 
journals.21

But since the courts seem set on rejecting the “violence as 
obscenity” trope, might we not inquire about the rationales for 
the distinction? Judge Posner came closest to enunciating such 
a rationale, asserting the violent content was being regulated 
for its potential eff ect upon the viewer, while obscene sexual 
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depictions were banned merely for their off ensiveness.22 But 
while that may have been true for the Indianapolis ordinance 
under review in Kendrick, that is not the focus of Professor 
Saunders’ work, and presumably not the focus of the legislatures 
which used his road map. Saunders wants to regulate violence 
both for the eff ects it allegedly has on its viewers and because 
it is off ensive. 

In truth, as Posner seems to acknowledge, it is very hard 
to separate these rationales. Perhaps violent media is off ensive 
to some both because they believe it causes violent behavior in 
viewers and because it makes their stomachs churn. Certainly, 
the eff ect on the viewer includes both any increased propensity 
to violence and any psychic—or gastrointestinal—impacts. 

Is the redefi nition of violence as obscenity any diff erent 
than the attempted redefi nition of pornographic media as actual 
acts of violence against women? Th ose arguments, made most 
prominently by Catherine MacKinnon and Andrea Dworkin in 
the 1980s,23 were also rejected by courts.24 In that instance, the 
inability to expand the Miller defi nition of obscenity to include 
“soft-core” pornography led to the attempt to change the “rules 
of the game” by shifting the terrain from message to action. 

Although the courts have thus far rejected the social 
science studies cited to them regarding the correlation between 
violent media and aggressive behavior,25 the question remains: 
why are the courts so much more vigilant when it comes to the 
eff ects of violence as compared to the eff ects of sex? Compare 
the treatment of the eff ects of violent video games with the 
treatment of “secondary eff ects” with regard to exotic dancing. 
One might wonder why the postulated “eff ects” (since courts 
have even eliminated the requirement to demonstrate such 
eff ects with regard to the actual establishment being regulated) 
of nude dancing on a surrounding neighborhood form the basis 
for signifi cant regulation of that dancing (including regulations 
that experts have testifi ed aff ect the “message”—such as distance 
regulations26) while similar correlations of game playing violence 
with “desensitivity” to actual violence are insuffi  cient basis for 
regulation.27 And why is the legislative body due deference in 
the fact-fi nding role of deciding what are the secondary eff ects 
of nude dancing while the legislature is not due any deference 
in determining the degree of correlation (or even causation, if 
that is a factual issue) with regard to violent video games?28

If the courts want to close the door on these repeated 
“redefinition” arguments to eliminate First Amendment 
protection for discrete categories of speech, the only eff ective 
way to halt such attacks would be for the courts to eliminate 
the comparison class. Th is is not because of actual similarity 
between materials deemed sexually obscene and other categories 
of expression regulators seek to restrict. Rather, it is because of 
the way lawyers think. 

Lawyers reason and argue by analogy.29 And lawyers 
representing those trying to regulate violent video games will 
reach for the nearest analogy. Categories of wholly unprotected 
speech related to violence include incitement30 and “fi ghting 
words,”31 both of which require immediacy of eff ect unlikely 
to ever be demonstrated in suffi  cient empirical certainty to 
support regulation of video games. But the obscenity category 
of wholly unprotected speech, because of its amorphous and 

inherently undefi ned character, presents the most attractive 
analogous target. 

With seven decisions rejecting regulation of “violent” 
video games, only a quantum causational leap in the studies 
underlying the regulatory eff orts, or an adverse Supreme Court 
decision, appears likely to permit future regulation. However, 
add a dose of sex and we will see if the courts take a diff erent 
approach. 32
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