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With the District of Columbia v. Heller decision set to 
arrive sometime in the summer of 2008,1 the U.S. 
Supreme Court will determine whether the District’s 

ban on handguns, in operation since 1976, is a violation of the 
Second Amendment.2 Its opinion will likely cut a new facet 
on the interpretation of Second Amendment—including, 
inevitably, incorporation. 

Th e District of Columbia is under the supervision of 
Congress, which has plenary power to enact or repeal provisions 
of the D.C. Code.3 In its majority opinion, the D.C. Circuit 
noted that incorporation of the Second Amendment through 
the Fourteenth Amendment as a prohibition against the states 
was not directly at issue in the case.4 But Judge Henderson’s 
dissenting opinion argued that the Second Amendment only 
protects citizens of states against national legislation, and that the 
District is not a “state” within the purview of the Amendment. 
Judge Henderson also noted that even if the District were a 
“State,” the Second Amendment has not been incorporated.5 
D.C.’s petition for certiorari likewise relies on the fact that the 
Second Amendment has not been incorporated.6 Given the 
arguments touching upon incorporation, the Court’s opinion, 
to a greater or lesser extent, will discuss the issue. Moreover, 
in light of the stringent gun laws in other major cities, courts 
post-Heller will likely revisit the issue of incorporation of the 
Second Amendment, perhaps even incorporation of the Bill 
of Rights generally. 

Th e doctrine of incorporation received its fi rst breath 
in the nineteenth century, but its full impact did not come 
about until the mid-twentieth century.7 In basic terms the 
doctrine holds that the rights secured by the Federal Bill of 
Rights are “fundamental” and thus protected by the words 
“due process” with substance.8 In other words, courts read the 
word “liberty” in the Due Process Clause to include anything 
deemed “fundamental” and thus, incorporate the Bill of Rights.9 
Nowhere in the text will you fi nd that the Amendment includes 
the ability to enforce the Bill of Rights against the States. Th e 
language of Section One reads: 

No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws.10 

Th ose terms had a specifi c historical meaning when adopted. 
Extending the meaning of the language to include the Bill 
of Rights for national protection was only advocated by a 
few members of the 39th Congress.11 In contrast to modern 
incorporation, the Supreme Court initially rejected reading 

the Fourteenth Amendment as a vehicle to incorporate the 
Bill of Rights.12 In Walker v. Sauvinet the Court recognized 
the omission of language from the Fifth Amendment in the 
Fourteenth Amendment and refused to incorporate trial by 
jury.13 In Walker, the Louisiana statute provided that if a jury 
could not reach a decision, the issue shall go before the judge to 
decide on the evidence and pleadings.14 A defendant ultimately 
deprived of a jury trial under the act appealed, arguing that the 
statute violated the common law right to trial by jury covered 
by the Fourteenth Amendment. Th e Supreme Court refused to 
incorporate trial by jury under either the Due Process Clause or 
the Privileges or Immunities Clause of the Amendment.15

In the same term, the Court in United States v. Cruikshank 
addressed the conviction of three defendants accused of 
interfering with the rights of two African American voters.16 
Of importance to this discussion, the second and tenth counts 
of the indictment alleged that the defendants banded together 
and conspired with the intent to prevent the exercise of the 
right to keep and bear arms for a lawful purpose.17 Th e Court 
appeared sympathetic to the case against the defendants but 
noted with emphasis that the indictment generally suff ered 
from two types of fl aws: (1) the jurisdiction of the United States 
courts did not provide a remedy for the injuries suff ered, and 
(2) where the injuries were protected by the laws of the United 
States, the allegations in the indictment were too broad to put 
a defendant on notice of the crime charged.18 Th e Cruikshank 
Court discussed the role of federal and state governments and 
noted that citizens are citizens of both governments, but the 
“Government of the United States is one of delegated powers 
alone. Its authority is defi ned and limited by the Constitution. 
All powers not granted to it by that instrument are reserved 
to the States or the people.”19 In reference to the Second 
Amendment claim, the Court found:  

Th is [right to bear arms for a lawful purpose] is not a right granted 
by the Constitution. Neither is it in any manner dependent upon 
that instrument for its existence. Th e second amendment declares 
that it shall not be infringed, but this, as has been seen, means 
no more than that it shall not be infringed by Congress. Th is is 
one of the amendments that has no other eff ect than to restrict 
the powers of the national government, leaving the people to 
look for their protection against any violation by their fellow 
citizens of the rights it recognizes, to what is called . . . internal 
police [powers].20

A decade later, in Presser v. Illinois, the Court reaffi  rmed 
the Cruikshank Second Amendment holding in a case dealing 
with an appeal from a defendant convicted of a state statute 
preventing parading or drilling with arms unless one is a member 
of the militia or has a license from the governor.21 Herman 
Presser was indicted on September 24, 1879 in Cook County 
for unlawfully drilling and parading with arms in violation of 
the statute.22 He moved that the law was unconstitutional as a 
violation of the Second Amendment. Presser also alleged that 
the act violated the Privileges or Immunities Clause and Due 
Process Clause of the Fourteenth Amendment.23 Th e Court 
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noted that it was not sure that the military code of Illinois was 
infringing the right to bear arms, but stated that, even if it were, 
the “conclusive answer to the contention that this amendment 
prohibits the legislation in question lies in the fact that the 
amendment is a limitation only upon the power of Congress 
and the national government, and not upon that of the state.”24 
Th e Court also suggested that states cannot prohibit the right to 
bear arms under an express right of Congress to raise a militia 
under Article I, § 8.

As these cases show, during the generation of its adoption 
and ratifi cation, the principle that the Fourteenth Amendment 
did not incorporate the Bill of Rights was considered a given. 
On several occasions, contemporaries to the 39th Congress’s 
understanding of the Amendment refused to incorporate the 
Bill of Rights under Section One.25 As the Court began to 
erode the limitations of the Amendment through substantive 
due process and substantive equal protection interpretations 
in the latter part of the nineteenth century, the concept of 
judicially incorporating the Bill of Rights found refuge in the 
new understanding of the Amendment.26  

Modern incorporation theory usually refers to a few 
passages from Representative John Bingham or Senator Jacob 
Howard of the 39th Congress to argue that the Fourteenth 
Amendment incorporates the Bill of Rights as a tool for 
the judiciary.27 Both Howard and Bingham referred to the 
Amendment as arming Congress with the power to protect 
the privileges or immunities of citizens, which they generally 
described by referring to the fi rst eight amendments including the 
right to bear arms.28 Bingham was the primary author of Section 
One and for this reason his commentary on the Amendment 
is entitled to deference. Howard attracts attention because he 
opened the initial Senate debate of the Amendment in place of 
an ill, and more moderate, Senator William Fessenden.29 In the 
context of analyzing sentiments of Bingham and Howard, one 
must consider that Bingham and Howard were among what 
contemporaries called “radical Republicans.” Both Bingham 
and Howard wanted more under the Amendment than would 
pass under an amending majority.30 In terms of defi ning the 
understanding of the 39th Congress, the predispositions of 
Bingham and Howard are worth noting. One does not need to 
fi ght with Bingham’s shorthand, echoed by Howard, however, 
to determine that the judiciary’s incorporation is not warranted 
under Section One. Th ere are two major problems with modern 
incorporation. First, Bingham’s desires of the level of federal 
protection were not shared by the amending majority.31 Second, 
even adopting Bingham’s view in toto, Section One was designed 
as a tool to expand Congress’s power with little interpretive role 
for the judiciary. 

Th e original design and intent of Bingham’s draft was for 
Congress to have plenary powers to pass laws protecting, for 
example, the Bill of Rights.32 Congress was distrustful of the 
Court following the Dred Scott decision.33  Bingham introduced 
the Amendment in its early draft by quoting the Supremacy 
Clause and Congress’s role to protect the rights embodied in 
the Bill of Rights. 

 Th is Constitution, and the laws of the United States which 
shall be made in pursuance thereof... shall be the supreme law 
of the land; and the judges of every State shall be bound thereby, 

anything in the constitution or laws of any State to the contrary 
notwithstanding.34  

After noting the Amendment was taking its language from 
the Due Process Clause of the Fifth Amendment and from the 
Privileges and Immunities Clause of Article IV, § 2, Bingham 
stated: “[I]t has been the want of the Republic that there was 
not an express grant of power in the Constitution to enable 
the whole people of every state, by congressional enactment, to 
enforce obedience to these requirements of the Constitution.”35 
Bingham continued: 

Th e proposition pending before the House is simply a proposition 
to arm the Congress of the United States, by the consent of the 
people of the United States, with the power to enforce the bill 
of rights as it stands in the Constitution today. It ‘hath that 
extent-no more.’36  

Under the Amendment, Congress was to interpret 
“privileges or immunities” through enforcement legislation. 
Bingham himself declared in a post-ratifi cation debate that the 
“Constitution is not self-executing.”37 Bingham clarifi ed: 

[B]y virtue of these amendments, it is competent for Congress 
today to provide by law that no man shall be held to answer 
in the tribunals of any State in this Union for any act made 
criminal by the laws of that State without a fair and impartial 
trial by jury. Congress never before has had the power to do 
it. It is also competent for Congress to provide that no citizen 
in any State shall be deprived of his property by State law 
or the judgment of a State court without just compensation 
therefor. Congress never before had the power so to declare. It 
is competent for the Congress of the United States to-day to 
declare that no State shall make or enforce any law which shall 
abridge the freedom of speech, the freedom of the press, or the 
right of the people peaceably to assemble together and petition 
for redress of grievances, for these are of the rights of citizens of 
the United States defi ned in the Constitution and guarantied 
by the fourteenth amendment, and to enforce which Congress 
is thereby expressly empowered.38

Reconstruction pitted Congress against the rebelling states. 
Th e main purpose of Section One was to constitutionalize the 
Civil Rights Act of 1866 (CRA of 1866).39  Th e CRA of 1866 
was originally proposed as legislation under the congressional 
enforcement section of the Th irteenth Amendment barring 
slavery. Many felt the Bill was beyond the authority of the 
Th irteenth Amendment and thus unconstitutional. President 
Johnson vetoed the Bill. Congress overrode the veto and sought 
to amend the Constitution to give Congress authority to pass 
laws such as the CRA of 1866. 

In his initial draft of Section One, Bingham urged for 
a broad array of congressional powers.40 Bingham even stated 
that he wanted to alter the design of federal-state relations to 
change the principle enunciated in Madison’s Federalist No. 
45.41 Th e Amendment’s early draft read:

Th e Congress shall have power to make all laws which shall be 
necessary and proper to secure to the citizens of each State all 
privileges and immunities of citizens in the several States, and 
to all persons in the several States equal protection in the rights 
of life, liberty, and property.42  

Although Bingham intended for Congress to have a 
plenary grant in securing privileges and immunities, the rest 
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of Congress did not share Bingham’s desire in arming Congress 
with general regulation of life, liberty and property at the expense 
of state sovereignty.43 In the Reconstruction Committee and 
before Congress, Bingham’s initial proposals and his vision of 
plenary powers for Congress were rejected. Congress discarded 
those proposals which included latitudinarian language securing 
“equal protection in their rights of life, liberty and property,” 
“same political rights and privileges,”  “equal protection in the 
enjoyment of life, liberty and property,” and “equal political 
rights and privileges.”44 Members of Congress did not want 
Congress to have the power to establish uniform laws in the 
states’ jurisdiction.45 Th e fi nal draft states: 

No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws.46 

In its fi nal form, Congress was to provide remedial protection 
and the scope of Congress’s enforcement power was limited 
to equal protection of the laws and protection of national 
privileges and immunities. Th e language was revised to remove 
the suggestion that Congress was to attempt to secure “equal 
protection in the rights of life, liberty and property” or “equal 
privileges and political rights.”47 Implications in this language 
would allow some to construe the Amendment to reach political 
and social rights. But the Amendment and CRA of 1866 
covered only citizenship rights. Laws concerning, for example, 
voting, interracial marriage, segregation and jury service were 
left for the states to regulate.48 Th e 39th Congress wanted only 
a narrow Amendment just as they wanted a narrow CRA of 
1866 to remove open-ended interpretations. In fact, many 
members of congress understood Section One to be “a copy of 
the [CRA of 1866]” in more general terms.49 Section One was 
merely to provide a constitutional basis for the CRA of 1866 
and to prevent the protection of civil rights from being removed 
by a simple majority.50  

Congress rejected Bingham’s language, and along with 
that, Bingham’s initial desire to have the scope of congressional 
protection equivalent to the fi rst eight amendments of the Bill 
of Rights. One must discount Bingham’s later discussions about 
the plenary scope of Section One as rehashing the proposals 
and desires rejected by the Committee and by the amending 
majority of the 39th Congress. Bingham loses credibility in 
his post-ratifi cation suggestion that the fi nal revised language 
of the Amendment was actually intended to make it “more 
comprehensive” in the role of Congress against the states.51 
After the language was adopted, Bingham even attempted to 
argue that the Privileges or Immunities Clause allows Congress 
to pass laws covering universal suffrage.52 As a definition 
of congressional coverage under the Amendment, his post-
ratifi cation discussion must be written off  as self-serving and 
unrepresentative of the amending majority.

As noted above, early courts shared the 39th’s understanding 
and did not incorporate the Bill of Rights. A generation after 
the Amendment was adopted, courts began to undermine 
the limited Amendment with substantive language. Th ese 
substantive opinions were initially contained in non-majority 

opinions such as the dissenting opinions of Justices Field, 
Bradley, Swayne and Chief Justice Chase in the Slaughter-Houses 
Cases.53 Justice Stephen Field had a penchant for expanding the 
original intent of the Fourteenth Amendment with open-ended 
interpretations.54 Th ese non-majority opinions captured the 
majority toward the end of the nineteenth century and reshaped 
the Amendment, leaving an extraordinary role for the judiciary 
in judicial reasonableness review of state legislation.55  

In one of these non-majority opinions, O’Neil v. Vermont, 

56 Justice Field squarely broke away from previous Court law and 
suggested that the Privileges or Immunities Clause incorporated 
the amendments of the Bill of Rights dealing with the rights of 
citizens. Field went along with the majority in Cruikshank and 
Presser, but parted from the majority in O’Neil.57 John O’Neil 
was convicted of 307 off enses of selling intoxicating liquor in 
violation of a Vermont statute.58 O’Neil was sentenced to pay a 
fi ne and to serve over fi fty-four years if he did not meet the terms 
of the sentence.59 O’Neil appealed to the Vermont Supreme 
Court and then to the U.S. Supreme Court. Th e majority of 
the Court, noting that the Eighth Amendment had not been 
pled as error, reaffi  rmed in dicta that the Eighth Amendment 
did not apply to the states and thus would have no bearing on 
the case.60 Finding no federal question, the Court dismissed 
the appeal.61  

Justice Field, however, dissented and noted, before 
discussing the Court’s jurisdiction, that the sentence was cruel 
and unusual. Field commented that Neil’s sentence was six times 
as great as a court could have given for manslaughter, forgery 
or perjury.62 He reasoned that the Privileges or Immunities 
Clause should be read broadly to include the Bill of Rights. Field 
characterized the Bill of Rights as part a guarantee of restrictions 
against congressional action, part against congressional violation 
of procedure, and part as guarantees of individual rights. Field 
used the omission of express language forbidding Congress 
from acting or making law in the amendments other than the 
First Amendment as a cleavage point for arguing that Section 
One meant to incorporate the individual rights contained in 
the other amendments.63 Field would have found the Eighth 
Amendment applicable to the states and the sentence in 
violation of it.64

This germ of incorporation, championed by Justice 
Harlan, reached a majority in Chicago, Burlington & Quincy 
Railroad Co. v. Chicago.65 In this case, the Court incorporated 
the “just compensation” provision of the Fifth Amendment’s 
Takings Clause. In 1880, Chicago passed an ordinance resolving 
to widen a street. Th e expansion of the street would condemn 
a portion of a railroad right away and deprive the land of its 
value. Illinois had a provision similar to the Fifth Amendment 
and a jury awarded the railroad $1 as compensation for the 
condemnation. After an unsuccessful appeal to the Illinois 
Supreme Court, the railroad petitioned the U.S. Supreme Court 
to review the jury award in terms of Fourteenth Amendment 
as a denial of “due process.” Th e Court opined:

Due process of law, as applied to judicial proceedings instituted 
for the taking of private property for public use means, 
therefore, such process as recognizes the right of the owner to be 
compensated if his property be wrested from him and transferred 
to the public. Th e mere form of the proceeding instituted against 
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the owner, even if he be admitted to defend, cannot convert the 
process used into due process of law, if the necessary result be to 
deprive him of his property without compensation.66

Th e Court concluded that the Due Process Clause of the 
Fourteenth Amendment requires just compensation for 
takings.67 Th ere is little legitimacy in the Court’s doing so. 
Bingham attempted specifi cally to add the “just compensation” 
language to the draft of Section One, proposing “nor shall 
any state deny to any person within its jurisdiction the equal 
protection of the laws, nor take private property for public use 
without just compensation.”68 Th e Reconstruction Committee, 
keen on pulse of the rest of the 39th Congress, rejected his 
proposal as they did with his other attempts to increase national 
power at the expense of the states. Th e Committee kept “due 
process” to its basic structure and did not include the rest of 
the language from the Fifth Amendment. After ratifying the 
Amendment, several states held constitutional conventions and 
passed legislation modifying or abolishing provisions such as 
trial by jury and grand jury indictment without the slightest 
belief they were violating the Fourteenth Amendment.69 Th e 
Court was without basis to read the rejected language back into 
its interpretation of the Amendment.

After gaining a foothold in Chicago, Burlington & Quincy 
Railroad, the Court piecemeal incorporated various rights it 
deemed fundamental to liberty and justice. In Gitlow v. New 
York,70 the Court found that the freedom of speech and press 
were fundamental and thus incorporated by the Fourteenth 
Amendment. Th e defendant was an Anarchist who published 
the Left Wing Manifesto, which called for the overthrow of 
the government. The defendant claimed that the statute 
violated the Constitution’s protection of freedom of speech. 
Th e question before the Court was whether “liberty” in the 
Fourteenth Amendment includes freedom of speech and press 
and whether the statute which does not take into consideration 
circumstances, “unduly restrains this liberty and is therefore 
unconstitutional.”71 Th e Court held:

For present purposes, we may and do assume that freedom 
of speech and of the press which are protected by the First 
Amendment from abridgment by Congress are among the 
fundamental personal rights and “liberties” protected by the due 
process clause of the Fourteenth Amendment from impairment 
by the States.72

Over the next few decades, the Court expanded upon this 
rationale. With Gitlow and progeny, the test of incorporation 
is whether the judiciary determines a right or procedure 
“fundamental.” With such an amorphous test, the Court’s 
modern incorporation doctrine gives little or no deference 
to federalism considerations.73 The framers of both the 
Constitution and the Fourteenth Amendment were concerned 
about centralizing national power. Drafts of reconstruction 
legislation allowing for expansive national government at the 
expense of the states were rejected. Th e Court’s interpretation 
of Section One toward the end of the nineteenth century and 
thereafter undermined these intended limitations.  

In all its judicial footwork under the rubric of the 
Fourteenth Amendment, the Court has not, however, 
incorporated the Second Amendment. Given the ease with 
which the Court incorporated other rights in the Bill of 

Rights and other rights entirely made up, it is baffl  ing that the 
Court has yet to incorporate the Second Amendment as being 
one of the “deeply rooted”74 “rights of persons,”75 one of the 
“fundamental personal rights and liberties,”76 one of the rights 
in the Court’s “penumbra” or “zone”77 of individual rights 
or even a “liberty of the person both in... spatial and... more 
transcendent dimensions.”78  

Unlike, for example, issues such as the distribution of 
condoms, abortion, or sodomy, the 39th Congress did in fact 
discuss the issue of disarmament as part of the eff orts addressed 
by Reconstruction legislation. Many felt that black codes 
disarming African Americans were equivalent to legislation 
depriving citizens of citizenship rights. Th e 39th Congress 
condemned black codes such as those enacted by Opelousas, 
Louisiana which did not allow Negroes to carry fi rearms unless 
they had special permission from their employer and approval 
in writing by the mayor or president of the board of police.79 
In Kentucky, a white person could own a gun, but a black 
person would pay a fi ne if caught with a fi rearm.80 Senator 
Lyman Trumbull, former Illinois Supreme Court Justice and 
author of the CRA of 1866, spoke of the prohibition of the 
civil right to own a fi rearm in the same sense as he did other 
slave laws and black codes.81 For Trumbull, disarming citizens 
was similar to laws forbidding preaching the Gospel, forbidding 
travel and allowing African Americans to be sold into slavery 
if traveling into a state with the purpose of residing there.82 
Trumbull was not alone. Representative Henry J. Raymond 
indicated that the Bill establishes citizenship for newly freed 
slaves and provides protection for those citizenship rights. Th e 
colored citizen “has the right of free passage from one State to 
another, any law in any State to the contrary notwithstanding. 
He has a defi ned status; he has a country and a home; a right to 
defend himself and his wife and children; a right to bear arms; 
a right to testify in Federal courts; he has all those rights that 
tend to elevate him and educate him for still higher reaches 
in the process of elevation.”83 Protection against disarmament 
was also included in the Freedmen’s Bureau Bill, a companion 
bill to the CRA of 1866, which contained language protecting 
“the constitutional right to bear arms.”84 If any right were going 
to be read into the Fourteenth Amendment beyond the civil 
rights enumerated in the CRA of 1866, the right to bear arms 
would be among the fi rst. 

With Section One, courts pick fragments from debates 
and expound volumes, but when it comes to interpreting the 
Second Amendment, despite the better footing, courts perform 
a volte face and refuse to give it the same consideration. Judge 
Kozinski aptly described the double standard:  

Judges know very well how to read the Constitution broadly 
when they are sympathetic to the right being asserted. We have 
held, without much ado, that “speech, or... the press” also means 
the Internet... and that “persons, houses, papers, and eff ects” also 
means public telephone booths. When a particular right comports 
especially well with our notions of good social policy, we build 
magnifi cent legal edifi ces on elliptical constitutional phrases-or 
even the white spaces between lines of constitutional text. But, 
as the panel amply demonstrates, when we’re none too keen on a 
particular constitutional guarantee, we can be equally ingenious 
in burying language that is incontrovertibly there....

The able judges of the panel majority are usually very 
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sympathetic to individual rights, but they have succumbed 
to the temptation to pick and choose. Had they brought the 
same generous approach to the Second Amendment that they 
routinely bring to the First, Fourth and selected portions of the 
Fifth, they would have had no trouble fi nding an individual 
right to bear arms.85

If the framers of the Amendment wanted to incorporate 
any of the fi rst eight amendments, they would have chosen 
language better suited for that purpose. Bingham stated that 
he was taking the language of Section One directly from the 
Constitution. Th e Fifth Amendment as a ban against the 
national government had more guarantees than the words “due 
process.” Th ese other guarantees did not make the language 
of the Amendment. To appease moderates and conservatives, 
the Committee revised Bingham’s initial language to reduce 
the scope of the Amendment. Congress rejected open-ended 
language for its implications of broad national coverage. He 
attempted to add an additional right protected in the Bill of 
Rights to the Due Process Clause of Section One, and the 
Committee rejected his proposal. Th e Committee opted to keep 
“due process” to its basic structure, e.g., preventing an unlawful 
posse comitatus from seizing and hanging a suspect.86 Under the 
original Fourteenth Amendment, the wisdom of states having 
jury trials, having protections for free speech in the same fashion 
as the First Amendment, or having a national concept of “cruel 
and unusual” punishment had no place in the debate.87 Just as 
prior to the Civil War, the states had the liberty to add—and 
more importantly to modify—these protections as they saw fi t, 
free from a national straightjacket.88 Th e Bill of Rights not only 
protected the spirit of individual rights, but also protected the 
people and the states from centralization. 

From a litigation position, the argument that the 
Fourteenth Amendment does not incorporate the Bill of 
Rights has been dormant (if not dead) for quite some time. 
Th e question at hand in Heller is one of parity. If the “right” in 
question strikes its fancy, the Court would fi nd little diffi  culty 
incorporating that right as “fundamental” and thus protected 
by its understanding of “due process” under the Fourteenth 
Amendment. Th e Court’s refusal thus far to see the right to keep 
and bear arms in the Second Amendment as a “deeply rooted” 
or “fundamental” right is at odds with its own jurisprudence. 
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