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The story of Jack Phillips and his cake shop—Masterpiece Cakeshop—is 
by now familiar. Jack Phillips declined to create a custom wedding cake cel-
ebrating a same-sex wedding because of his religious belief about marriage.1 
For declining, the Colorado Civil Rights Commission charged Mr. Phillips 
with discrimination based on sexual orientation under the Colorado Anti-
Discrimination Act. After the Commission ruled against him, Mr. Phillips 
appealed to the United States Supreme Court and asserted a First Amend-
ment right to refuse to promote a message about marriage that violated his 
faith. That Court vacated the judgment against Mr. Phillips after it found 
that Colorado showed hostility and animus toward Mr. Phillips’s religious 
beliefs while it prosecuted him.  

But the Court’s majority did not address how the First Amendment’s Free 
Speech Clause interacts with public-accommodations laws. As the Supreme 
Court predicted decades ago, this conflict has sharpened as state and local 
governments have simultaneously expanded the definition of “public accom-
modation” and broadened the classes of persons protected by public-accom-
modations laws.2  

This issue is now squarely before the Court in 303 Creative LLC v. Elenis, 
where the Court must decide “[w]hether applying a public-accommodation 
law to compel an artist to speak or stay silent violates the Free Speech Clause 
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of the First Amendment.”3 The case involves a custom website designer who 
is challenging Colorado’s law—the same one that applied to Mr. Phillips—
because it requires her to create wedding websites celebrating same-sex wed-
dings if she does so for opposite-sex weddings.  

When public-accommodations laws—or any laws for that matter—regu-
late speech, courts apply heightened scrutiny. This generally requires courts 
to “make[] a normative judgment about the ends” and then decide if “the 
government can and should serve the end through a better-drafted law.”4 But 
in the public-accommodations context, how should courts balance the gov-
ernment’s generally legitimate interest in ending discrimination with the con-
stitutional protections for free expression and religious liberty? 

Professor Netta Barak-Corren is a legal scholar, professor, and cognitive 
scientist who developed a study to attempt to answer that question.5 Her 
study—the Masterpiece Study—tried to examine whether the Supreme 
Court’s decision in Masterpiece increased discrimination by the wedding ser-
vices industry against same-sex couples.6 She did this by sending fictitious 
requests from same-sex and opposite-sex couples to creative professionals—
photographers, bakers, and florists—before and after the Masterpiece deci-
sion. She then measured whether these professionals’ responsiveness to same-
sex wedding requests changed after the decision. She claims there was a sta-
tistically significant increase in discrimination against same-sex couples seek-
ing wedding photographs, cakes, or floral arrangements. She calls this the 
Masterpiece Effect.  

Professor Barak-Corren then reasons that this evidence may justify state 
and local governments refusing to grant religious exemptions to their public-
accommodations laws.7 She argues that the Masterpiece Effect is relevant for 

 
3 303 Creative LLC v. Elenis, No. 21-476, 2022 WL 515867, at *1 (U.S. Feb. 22, 2022). 
4 Eugene Volokh, Freedom of Speech, Permissible Tailoring and Transcending Strict Scrutiny, 144 

U. PA. L. REV. 2417, 2419 (1996). 
5 The study includes two articles, an appendix, and the related data. Netta Barak-Corren, A Li-

cense to Discriminate? The Market Response to Masterpiece Cakeshop, 56 HARV. CIV. RIGHTS & CIV. 
LIBERTIES L. REV. 315 (2021) [hereinafter HCRCLLR]; Netta Barak-Corren, Religious Exemptions 
Increase Discrimination Towards Same-Sex Couples: Evidence from Masterpiece Cakeshop, 50 J. LEGAL 
STUDIES 75 (2021) [hereinafter JLS]; Netta Barak-Corren, Online Appendix, available at 
https://perma.cc/GF73-AHXU (May 6, 2021) [hereinafter Appendix]; Netta Barak-Corren, Reli-
gious Exemptions and Discrimination: Evidence from Masterpiece Cakeshop, OSF Home (June 4, 
2021, 6:26 AM), available at https://osf.io/ve5yn/. 

6 HCRCLLR, supra note 5, at 315. 
7 Id. at 362. 
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First Amendment claims and defenses and establishes the government’s in-
terest in denying religious exemptions to public-accommodations laws.8  

We evaluate this study now because the Supreme Court will evaluate the 
interaction between public-accommodations laws and the First Amendment 
in 303 Creative LLC v. Elenis. In that case, several amicus briefs—including 
one signed by twenty-one states and the District of Columbia—cite the Mas-
terpiece Study to argue that Colorado’s interest in regulating the website de-
signer is sufficient to overcome any First Amendment interests.9 So the study 
and its conclusions are directly implicated in the case. 

The study has gained attention elsewhere too. Media reports cite the Mas-
terpiece Study.10 And a local government relied on Professor Barak-Corren 
as an expert to defend its law.11 Although her report was ultimately excluded, 
the case is on appeal.12 And the study still raises important questions. What 
is the role of experts in balancing governmental interests and constitutional 
freedoms? How can studies properly be used to support the government’s or 
the claimant’s interests?  

With those questions in mind, we evaluate the Masterpiece Study. We 
ultimately conclude that the Masterpiece Study does not prove a Masterpiece 
Effect. Thus, the study does not justify denying exemptions to laws that in-
fringe on the First Amendment.  

Our evaluation proceeds as follows. Part I describes the study and its con-
clusions. Part II critiques the empirical claims made by the study. We demon-
strate that the study’s own data does not show a Masterpiece Effect. We also 
highlight several methodical assumptions that undermine the reliability of the 
Masterpiece Study. Part III analyzes the study’s legal conclusions and policy 
recommendations. We show that from a legal perspective, the study does not 
justify laws that infringe on free exercise because it doesn’t provide sufficient 
evidence to support a government’s interest in a law that burdens religious 

 
8 Id. at 361. 
9 Br. of Mass. et al. as Amici Curiae Supp’g Resp. at 26 n.15, 303 Creative LLC v. Elenis, 142 S. 

Ct. 1106 (2022) (No. 21-476), 2022 WL 3691314; Br. for Scholars of Behavioral Science and 
Economics as Amici Curiae Supp’g Resp. at 12–13, 303 Creative, 142 S. Ct. 1106 (No. 21-476); 
Br. of 30 Religious, Civil Rights, and Grassroots Orgs. as Amici Curiae Supp’g Resp. at 17, 303 
Creative, 142 S. Ct. 1106 (No. 21-476). 

10 Devin Dwyer et al., Same-sex Marriage Foe Appeals to SCOTUS over Anti-Discrimination Law, 
ABC NEWS, Sept. 15, 2022, 2:05 AM, https://abcnews.go.com/Politics/sex-marriage-foe-appeals-
scotus-anti-discrimination-law/story?id=89812117.  

11 Chelsey Nelson Photography, LLC v. Louisville/Jefferson Cnty. Metro Gov’t, 2022 WL 
3972873, at *22–25 (W.D. Ky. Aug. 30, 2022). 

12 Appeal docketed, No. 22–5884 (6th Cir. Oct. 4, 2022). 
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freedom. We also challenge Professor Barak-Corren’s reliance on a purely 
“consequentialist” view of the law in conjunction with the study. And we 
discuss how the freedom of expression (as distinct from the freedom of reli-
gion) affects the Masterpiece Study’s legal conclusions and relevance. Part IV 
concludes. 

I. THE MASTERPIECE STUDY 

This overview summarizes the Masterpiece Study’s methodology and con-
clusions. For reasons of space, simplicity, and clarity, we focus on the most 
relevant methods and conclusions, not all of them.  

A. Background, Structure, and Methodology 

The Masterpiece Study sought to examine “the consequences of religious 
exemptions to antidiscrimination laws” and their “normative implications” 
based on the assumption that the Masterpiece decision would result in a reli-
gious exemption for Mr. Phillips.13 Professor Barak-Corren did so by em-
ploying an “auditing” methodology, where researchers posing as customers 
contact a research subject with a question, elicit a response from him or her, 
and then record the response.14  

Professor Barak-Corren surveyed four states: Indiana, Iowa, North Caro-
lina, and Texas. She selected these states because they had similar levels of 
religiosity and political leanings but varied as to religious freedom restoration 
acts (RFRA) and statewide or local antidiscrimination laws (AD) that prohib-
ited discrimination on the basis of sexual orientation.15 All told, there were 
four different legal regimes: (1) no statewide RFRA or AD (North Carolina), 
(2) a statewide RFRA and local AD (some jurisdictions in Indiana and Texas), 
(3) a statewide RFRA and no local AD (the remaining jurisdictions in Indiana 
and Texas), and (4) no RFRA but a statewide AD (Iowa).16 

Professor Barak-Corren believed that the Masterpiece decision would 
“draw extensive coverage and discussion in the public media” and could 
therefore potentially have “an impact on public attitudes and conduct.”17 
This assumption led her to conclude that Masterpiece “created a favorable 

 
13 HCRCLLR, supra note 5, at 315. 
14 See, e.g., Marianne Bertrand & Esther Duflo, Field Experiments on Discrimination 314, in 

HANDBOOK OF FIELD EXPERIMENTS (Abhijit Vinayak Banerjee & Esther Duflo eds. 2017).  
15 HCRCLLR, supra note 5, at 338. 
16 Id. 
17 Id. at 334.  



2022 Measuring and Evaluating Public Responses 337 

setting for the empirical test of the effects (or lack thereof) of religious ex-
emptions and sexual orientation discrimination.”18 To measure these poten-
tial effects, the study surveyors sent fictitious email inquiries to the creative 
professionals typically involved in recent court proceedings—florists, bakers, 
and photographers.19  

The study sent four waves of emails. Waves 1 and 2 occurred in May 
2018, before the Masterpiece ruling. The study surveyors sent email messages 
from fictitious same-sex couples (Wave 1) followed by messages from ficti-
tious opposite-sex couples (Wave 2).20 Names suggested the couple’s sexual 
orientation.21 Same-sex couples received a much higher positive response rate 
(70.8% positive response rate) in Wave 1 than opposite-sex couples did in 
Wave 2 (58.7% positive response rate).22 The Masterpiece Study attributed 
the decline in positive response rates between Wave 1 and Wave 2 to respond-
ent “attrition.”23  

Professor Barak-Corren sent Waves 3 and 4 several weeks after the June 
2018 Masterpiece ruling.24 In order to avoid spurious correlation between sex-
ual orientation and unmeasured characteristics in each respective wave, Pro-
fessor Barak-Corren randomly blended the sexual orientation for Waves 3 
and 4.25 Professor Barak-Corren also did this because she recognized the at-
trition problem in Waves 1 and 2 and wanted to mitigate that problem in 
Waves 3 and 4. So approximately half of the creative professionals received a 
same-sex inquiry in Wave 3 while the other half received an opposite-sex in-
quiry. The inquiries also blended same-sex and opposite-sex couples in Wave 
4.26  

A non-response was considered a rejection. Professor Barak-Corren fur-
ther assumed that rejections were based on discriminatory intent. Therefore, 
in Waves 3 and 4, Professor Barak-Corren considered higher instances of 

 
18 Id. at 336. 
19 Id. at 340 n.114; Appendix, supra note 5, at 1–11. 
20 HCRCLLR, supra note 5, at 340–41.  
21 Appendix, supra note 5, at 1–9. 
22 Id. at 19. 
23 HCRCLLR, supra note 5, at 344. 
24 Id. at 337–38. 
25 Spurious correlation incorrectly attributes a direct relationship between two variables even 

though the correlation is really due to a third, unmeasured variable affecting both variables. Herbert 
A. Simon, Spurious Correlation: A Causal Interpretation, 49 J. AM. STAT. ASS’N. 467, 467–79 
(1954). 

26 Appendix, supra note 5, at 12. 
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non-responses for one group as evidence of discrimination.27 Stated simply: 
a non-response to a request for a good or service for a same-sex wedding was 
considered sexual orientation discrimination.28  

Overall response rates by Wave were as follows:29 
 

Wave Response Rate Composition 
W1 70.8 Same-Sex 
W2 58.7 Opposite-Sex 
W3 63.4 Combined 
W4 61.9 Combined 

 

B. Findings and Conclusions 

The study concludes that “post-Masterpiece inquiries from a same-sex cou-
ple had a 66.3% chance of receiving a positive response [and] [e]quivalent 
inquiries from an opposite-sex couple have a 75.5% chance of being answered 
positively.”30 The study then attributed this 9.2% difference solely to the 
identity of the couple.31 Professor Barak-Corren concluded from this data 
that there is a Masterpiece Effect—i.e., that Masterpiece caused creative pro-
fessionals to decline to provide services for same-sex weddings more fre-
quently after the decision.  

Professor Barak-Corren explained that broad coverage from “main-
stream,” “progressive,” and “conservative” news outlets “had an expressive ef-
fect on” creative professionals which caused a change in their “perceptions of 
the social norm regarding service refusal” for same-sex weddings and embold-
ened them to more often decline such inquiries.32 In her view, this coverage 
created a new perceived social norm which caused professionals to be more 
willing to decline to provide certain goods and services based on their reli-
gious beliefs.33 

To attempt to confirm the results, the study compared four different cat-
egories of results for (a) all businesses; (b) businesses in what is called the 

 
27 See HCRCLLR, supra note 5, at 345 (“The most common form of declining service is simply 

no response.”).  
28 Appendix, supra note 5, at 11. 
29 HCRCLLR, supra note 5, at 343. 
30 Id. at 345. 
31 Id. 
32 Id. at 334–36 (internal footnotes omitted). 
33 Id. at 336, 353–54. 
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control group (businesses that were first contacted after Masterpiece); (c) “Pre-
Masterpiece Gay Friendly Businesses” (businesses that positively responded 
to same-sex inquiries before Masterpiece); and (d) “Pre-Masterpiece Generally 
Keen Businesses” (businesses that positively responded to both same-sex and 
opposite-sex inquiries before Masterpiece).34 The study tracked each category 
separately. These different categories measured the Masterpiece Effect across 
creative professionals’ profiles, comparing those willing to serve same-sex cou-
ples before Masterpiece (“gay friendly”) to businesses that took all customers 
(“generally keen”) without regard to sexual orientation.35  

Professor Barak-Corren concludes that the results of her study “provide 
the missing piece to the puzzle of applying a strict scrutiny analysis.”36 She 
argues her study is especially relevant to the “least restrictive means” compo-
nent of strict scrutiny because it supports universal enforcement of antidis-
crimination laws.37 In her view, the Masterpiece Study illustrates that any 
exemptions from antidiscrimination laws “substantially detract[] [from the 
government’s goal of ending discrimination] in most regimes, by substantially 
expanding discrimination against same-sex couples.”38  

II. THE MASTERPIECE STUDY’S FAULTY METHODOLOGY  
AND CONCLUSIONS 

This Part explores the six main problems with the study’s methodology. 
(1) The study’s data shows discrimination against opposite-sex couples before 
Masterpiece, (2) the study fails to adequately consider the regression to the 
mean to account for reduced responsiveness in Waves 3 and 4, (3) the study 
uses non-responses to determine discrimination, (4) the study has a “gay 
friendly” fallacy, (5) the study deploys a pseudo-control group, and (6) the 
study fails to measure the audience of the Masterpiece decision among the 
audited population, i.e. creative professionals.39 

 
34 Id. at 353. 
35 Id. at 345–47. 
36 Id. at 362. 
37 Id.  
38 Id. 
39 The district court that excluded Professor Barak-Corren’s report noted some of these problems 

too. We note that where relevant.  
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A. The Study’s Data Shows Discrimination Against Heterosexual Couples Before 
Masterpiece 

The study’s pre-Masterpiece data shows same-sex couples were more likely 
to receive an explicitly positive response (71% positive response rate) to their 
inquiry than opposite-sex couples (59% positive response rate).40 Conversely, 
and as a necessary corollary, opposite-sex couples were more likely than same-
sex couples to receive an explicit decline or a non-response to their inquiries 
for wedding services. Because the Masterpiece Study counts non-responses as 
discrimination, the prevalence of explicit denials and non-responses to oppo-
site-sex couples compared to same-sex couples before Masterpiece would sug-
gest there was pre-Masterpiece discrimination against opposite-sex couples.  

This counterintuitive finding makes it easier to detect a supposed change 
after Masterpiece that creates an illusory Masterpiece Effect. The study uses 
the pre-Masterpiece comparisons between responsiveness to opposite-sex and 
same-sex inquiries to support its conclusion of post-Masterpiece same–sex dis-
crimination. It was easier to show that responsiveness to opposite-sex couples 
increased after Masterpiece compared to responsiveness to same-sex couples 
because of the low pre-Masterpiece responsiveness to opposite-sex couples.  

Even if perfect equality in responsiveness for same-sex and opposite-sex 
inquiries were found post-Masterpiece, under the study’s logic, one could con-
clude that Masterpiece caused an increase in discrimination against same-sex 
couples. Post-Masterpiece, creative professionals responded positively or co-
operatively to opposite-sex inquiries about 58% of the time.41 But pre-Mas-
terpiece, creative professionals responded positively or cooperatively to same-
sex inquiries about 64% of the time.42 So even if same-sex and opposite-sex 
positive responsiveness were the same after Masterpiece, Professor Barak-Cor-
ren’s logic would still have found discrimination against same-sex couples.  

This raises other problems too. The study attributes the differences in 
non-responses between Waves 1 and 2 to “attrition,” but it attributes the 
differences in non-responses in Waves 3 and 4 to discrimination.43 The study 
admits its finding of pre-Masterpiece discrimination against opposite-sex cou-
ples is “tenuous,”44 but it later concludes that requests for services for same-

 
40 HCRCLLR, supra note 5, at 343. 
41 Appendix, supra note 5, at 19. 
42 Id. 
43 HCRCLLR supra note 5, at 344.  
44 Id. at 344 n.132. 
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sex weddings were more likely to be declined post-Masterpiece.45 For the sake 
of consistency, the Masterpiece Study needed to characterize non-responses 
the same across waves—either they should be classified as discriminatory non-
responses (which would be inaccurate in our view, as explained below) or as 
non-responses due to attrition. But not both. Professor Barak-Corren does 
not offer a defensible explanation for this inconsistency.46 

Compounding the problem, the study uses the term “attrition” incor-
rectly. Professor Barak-Corren claims that attrition is “common to studies.”47 
“Attrition” in social science refers to the phenomenon in survey studies when 
people know they are being studied at multiple points across time and drop 
out of the study before it concludes.48 The creative professionals in the Mas-
terpiece Study did not know they were in a study and therefore were not in a 
position to “drop out” in the conventional social science sense.  

Professor Barak-Corren also does not account for how other variables as-
sociated with Waves 1 and 2 might account for the differences in responsive-
ness between Waves 1 and 2 and Waves 3 and 4. Like most auditing studies, 
the Masterpiece Study was intended to detect the “signal in the noise.” This 
refers to the idea that social scientists must separate the variable of interest—
the “signal,” which, in this case, is Masterpiece’s effect on discrimination—
from the randomness of numbers arising in the course of the measurement—
the “noise.”49 But the inquiries were sent at different times, and the scripts 
contained different wording.50 The higher non-response rate of Wave 2 (i.e., 
inquiries from opposite-sex couples) likely arose from the “noise” associated 
with the timing of contact and/or the wording of the inquiries and not dis-
crimination against opposite sex couples.51 We reach this conclusion because 

 
45 Id. at 345. 
46 Id. at 345–48. 
47 Id. 344.  
48 Survey studies—unlike auditing studies— collect “information from a sample of individuals 

through their responses” when the individuals are “recruit[ed] participants.” Julie Ponto, Under-
standing and Evaluating Survey Research, 6 J. ADV. PRAC. ONCOLOGY 168, 168 (2015), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4601897/pdf/jadp-06-168.pdf.  

49 Nate Silver, THE SIGNAL AND THE NOISE: WHY SO MANY PREDICTIONS FAIL—BUT SOME 
DON’T 416 (2012).  

50 Chelsey Nelson Photography, 2022 WL 3972873, at *23 n.13 (noting differences in requests, 
including dates and in-person meetings). 

51 Keeping question wordings consistent across time is one of the canonical principles in survey 
design. See Pew Research Center, Writing Survey Questions, https://www.pewresearch.org/our-meth-
ods/u-s-surveys/writing-survey-questions/ (last visited June 2, 2022) (“When measuring change over 
time, it is important to use the same question wording and to be sensitive to where the question is 
 

https://www.pewresearch.org/our-methods/u-s-surveys/writing-survey-questions/
https://www.pewresearch.org/our-methods/u-s-surveys/writing-survey-questions/
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the “signal” in Waves 1 and 2 amounts to an unusual result: widespread pre-
Masterpiece discrimination against opposite-sex couples. This result is unu-
sual, and Professor Barak-Corren does not accept it.52 But the study never 
adjusts for or addresses these possibilities.53  

These statistical differences in non-responses between Waves 1 and 2 cast 
serious doubt on any ability to draw inferences from changes across waves 
pre- and post-Masterpiece using this data.54 That is especially true given how 
the study attributes different causes to non-responses in Waves 1 and 2 com-
pared to Waves 3 and 4.  

B. The Study Fails to Account for Regression to the Mean  

As we have explained, the Masterpiece Study experienced significant “at-
trition” between Waves 1 and 2. This irregular pattern of responses prevented 
the study from detecting potential discrimination pre-Masterpiece.55 Professor 
Barak-Corren attempts to get over the attrition hurdle by measuring the 
change in responsiveness to inquiries for same-sex wedding services by pre-
Masterpiece “gay friendly” businesses.56 “Gay friendly” businesses, as Professor 
Barak-Corren uses the term, are businesses that positively responded to re-
quests for same-sex wedding services in Wave 1.57  

Professor Barak-Corren claims that previously gay friendly businesses 
“randomly contacted by opposite-sex or same-sex couples after the decision 
was rendered respond[ed] less favorably to same-sex couples” after Master-
piece.58 But the oddly high level of positive responses to inquiries for same-
sex wedding services pre-Masterpiece makes it much easier to find a significant 
decrease in responses to same-sex wedding inquiries after the ruling. Claiming 

 
asked in the questionnaire to maintain a similar context as when the question was asked previ-
ously.”).  

52 HCRCLLR, supra note 5, at 344 n.132 (“It is possible to infer that, prior to Masterpiece 
Cakeshop, opposite-sex couples were disfavored relative to same-sex couples (reverse discrimination), 
but this inference seems tenuous.”). 

53 There is no way to isolate the effects of these factors based on the data we reviewed and their 
potential effect on creative professionals willingness to respond or not. Properly conducted studies 
either randomize or hold steady the wording that is not directly related to the dependent variable of 
interest. See, e.g., Marianne Bertrand and Sendhil Mullainathan, Are Emily and Greg More Employ-
able than Lakisha and Jamal? A Field Experiment on Labor Market Discrimination, 94 THE AM. 
ECON. REV. 991, 991–93 (2004) (randomizing resume names in employment study). 

54 Chelsey Nelson Photography, 2022 WL 3972873, at *23 (making this point). 
55 Id. at *22; JLS, supra note 5, at 92–93. 
56 HCRCLLR, supra note 5, at 345.  
57 Id. 
58 JLS, supra note 5, at 4.  
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to detect an effect in such a situation is a textbook example of the “regression 
fallacy.” Regression in this sense “describes a tendency of extreme measure-
ments to move closer to the mean when they are repeated.”59 This is a well-
established, well-investigated phenomenon across a wide range of activities.60  

Consider an example. In a classic article, Amos Tversky and Daniel Kahn-
man described how regression to the mean might work with students.61 If 
one selects the ten top scoring children on an aptitude test, he will usually 
observe a performance decrease in a second test. Conversely, if one selects the 
ten worst scoring students, he will typically find their performance to improve 
on a subsequent test. In each case, the students’ performances moderate to 
their average performance level.62 Tversky and Kahnman explain that failure 
to recognize regression to the mean can lead to “spurious” causal explanations 
and counter-productive policies.63  

When regression to the mean is possible, the analyst must ascertain 
whether high performance in the first testing arose from a statistical aberra-
tion.64 If the first measurement derives from a performance above the norm, 
a later measurement, which may well be average, will appear to be a slump.65 
The Masterpiece Study does not delineate these possibilities. The supposed 
effects of Masterpiece are measured against an unusually favorable pre-Master-
piece responsiveness to same-sex inquiries in the group that is selected pre-
cisely because they positively responded to same-sex inquiries—i.e., gay 
friendly businesses. Under these circumstances, a subsequent decline in the 
professionals’ responsiveness is unsurprising. In fact, such a slump is likely an 
artifact of regression to the mean—rather than a result of attitudinal changes 
post-Masterpiece—based on a pre-Masterpiece sampling consisting of a high-

 
59 Christy Chuang-Stein, The Regression Fallacy, 27 DRUG INFO. J. 1213, 1213 (1993).  
60 See, e.g., Tanya Halliday et. al., Failing to Account for Regression to the Mean Results in Unjustified 

Conclusions, 30 J. WOMEN & AGING 2, 2–5 (2018); Gary Smith, A Fallacy that Will not Die, 25 
THE JOURNAL OF INVESTING 7, 7–15 (2016); James P. Hughes et. al., Regression to the Mean and 
Changes in Risk Behavior Following Study Enrollment in a Cohort of U.S. Women at Risk for HIV, 25 
ANNALS OF EPIDEMIOLOGY 439, 439–44 (2015); Debra Wetcher-Hendricks, Does the Sophomore 
Slump Really Exist?, 7 THEORY IN ACTION 59, 63–64 (2014); Jan Stuhler, Mobility Across Multiple 
Generations: The Iterated Regression Fallacy 1–2 (Inst. for the Study of Lab., Discussion Paper, No. 
7072, 2012). 

61 Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty: Heuristics and Biases, 185 
SCIENCE 1124, 1126 (1974). 

62 Id.  
63 Id. at 1127. 
64 Adrian Barnett et al., Regression to the Mean: What it is and How to Deal with it, 34 INT’L J. OF 

EPIDEMIOLOGY 215, 217 (2005).  
65 Id. 
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scoring gay-friendly group.66 The Masterpiece Study could have tried to ad-
just its methods and conclusions to account for regression to the mean with 
tools like an analysis of covariance.67 But the study did not employ this tool 
or any others and therefore failed to account for the possibility of regression 
to the mean. 

C. The Study Measures Discrimination via Nonresponses  

Another concern is that the study counts failure to respond to an email as 
discrimination. Professor Barak-Corren noted that, for a variety of reasons, 
“no response” was the “most common form of declining service.”68 Carefully 
controlled and disseminated auditing studies that show differential non-re-
sponses can comprise evidence of general discrimination.69 But increased dis-
criminatory sentiment is typically manifested in both a higher non-response 
rate for same-sex couples and a higher explicit rejection rate, because the dis-
criminatory sentiment operates in both ways.70 So if there was a post-Master-
piece increase in discrimination, and we assume for the sake of argument that 
non-response correlates to and approximates discrimination, we would also 
expect to measure an increase in the directly measurable form of discrimina-
tion: explicit declines.  

Explicit rejections are a more definite signal that a creative professional 
has intentionally declined the request. Measuring these rules out circum-
stances where creative professionals did not read the request, were too busy 
to respond, or did not respond to the inquiry for a variety of other reasons.71 
To be fair, Professor Barak-Corren acknowledges that non-responses in 

 
66 See id. 
67 Id. 
68 HCRCLLR, supra note 5, at 345. 
69 See, e.g., Ali M. Ahmed et al., Are Lesbians Discriminated Against in the Rental Housing Market? 

Evidence From a Correspondence Testing Experiment, 71 J. HOUSING ECON. 234, 234–38 (2008) 
(Sweden); Nathaniel Lauster & Adam Easterbrook, No Room for New Families? A Field Experiment 
Measuring Rental Discrimination Against Same-Sex Couples and Single Parents, 58 SOC. PROBS. 389, 
389–409 (2011) (Canada); Joshua Hellyer, Homophobia and the Home Search: Rental Market Dis-
crimination Against Same-Sex Couples in Rural and Urban Housing Markets, 51 J. HOUSING ECON. 
1, 2–6 (2021).  

70 Auditing studies often measure both explicit rejections and non-responses. See Hellyer, supra 
note 69, at 3. 

71 For example, the study noted that some creative professionals explained in follow-up phone 
calls that they did not respond to the inquiries for various reasons, including that they failed to 
receive the email, thought the inquiry was a scam, or intended to but forgot to respond. Appendix, 
supra note 5 at 13–14. 



2022 Measuring and Evaluating Public Responses 345 

Waves 3 and 4 could have had other causes.72 She defends the study’s reliance 
on nonresponses by claiming that non-responses did not “randomly and 
therefore equally” distribute across couple types and therefore showed dis-
crimination.73 But the study’s failure to account for the regression to the 
mean in responsiveness in Waves 3 and 4 eliminates the study’s ability to 
draw any distribution inferences from Waves 3 and 4.  

We analyzed the Masterpiece Study’s original, anonymized data, but we 
only considered explicit rejections to investigate potential discrimination.74 
For opposite-sex couples, the explicit rejection rate before Masterpiece was 
5.6% while after Masterpiece that rate was 8.7%. This difference is statistically 
significant at p=.011.75 The same-sex explicit rejection rate increased from 
7.3% to 9.7%, but with an insignificant p-value of .06.76 For that reason, we 
are unable to attribute the increase from 7.3% to 9.7% to an actual increase 
in discrimination, as opposed to random happenstance from the noise. So 
while explicit rejections increased after Masterpiece for opposite-sex couples, 
we cannot conclude that explicit rejections increased for same-sex couples af-
ter Masterpiece.  

D. The Study Suffers from a “Gay Friendly” Fallacy 

According to the study, creative professionals who agreed to serve same-
sex couples before Masterpiece—“gay friendly” businesses—showed lower re-
sponsiveness to same-sex couples in the post-Masterpiece waves. As discussed 
above, this shift was statistically expected regardless of whether there was in 
fact an underlying change in attitudes because of the unusually high Wave 1 
responsiveness and regression to the mean. Even so, this apparent change in-
vites a question not addressed in Professor Barak-Corren’s study: How did 

 
72 HCRCLLR, supra note 5, at 345. 
73 Id.  
74 The original data is at https://osf.io/ve5yn/ and the code for our original re-analysis is posted 

at https://github.com/StephenCranney/MasterpieceEffect.  
75 A Welch two-sample t-test was used with t=-2.552, df=1,741 and a 95% confidence interval 

of -0.055 to -0.007. This p-value means there is a one out of one hundred chance that this shift 
happened by accident. Conversely, there is a 99% chance that the explicit rejection rates of opposite-
sex couples did really increase between waves. 

76 A Welch two sample t-test was used, with the t=-1.854, df=1780, and a 95% confidence inter-
val of -.05 to .001. In social science, a p-value below .05 is required for something to be termed 
“statistically significant.” Any p-value above .05 is not considered a real, statistical change, and any 
differences that appear to happen are assumed to be the result of random noise. Beatrice Grabowski, 
“P<.05” Might Not Mean What You Think: American Statistical Association Clarifies P Values, 108 J. 
NAT’L CANCER INST. 4, 4–5 (2016). 

https://osf.io/ve5yn/
https://github.com/StephenCranney/MasterpieceEffect
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businesses that declined requests for services for same-sex weddings before 
Masterpiece react after Masterpiece? 

To answer this question, we identified businesses that explicitly declined 
a same-sex inquiry before Masterpiece. Then we looked at how many in this 
group also explicitly declined to serve opposite-sex couples before Masterpiece. 
Finally, we analyzed how many in the same group explicitly declined same-
sex and opposite-sex inquiries after Masterpiece. This essentially inverts the 
Masterpiece Study’s “gay friendly” analysis whereby it looked at businesses 
that positively responded to same-sex inquiries before Masterpiece and then 
compared that group’s responsiveness to same-sex inquiries after Masterpiece.  

To begin, we sampled businesses that explicitly rejected requests to pro-
vide services for a same-sex wedding in Wave 1. We call this group “gay an-
tagonists” because of the express rejection of same-sex inquiries (although we 
don’t know their reasons for declining service). Of that group, we found that 
59% also explicitly refused to serve opposite-sex couples. In other words, of 
all of the creative professionals that explicitly declined same-sex inquiries pre-
Masterpiece, 59% also explicitly declined opposite-sex inquiries. The pre-
Masterpiece response disparities were highly statistically significant based on 
our analysis ([p<.001]).77 Again, this means there is a less than one in a thou-
sand chance that this difference arose from chance, so we can be fairly certain 
that there was a real pre-Masterpiece gap between rejecting same-sex and op-
posite-sex couples for the “gay antagonist” group, especially because the social 
sciences only demand a less than 1 in 20 chance that the relationship is due 
to random noise.78  

However, after the Masterpiece decision, the same gay antagonist group 
was no more likely to expressly deny a same-sex inquiry (59% rejection rate) 
than an opposite-sex inquiry (52%) (the difference between these two rejec-
tion rates is a statistical tie at p=.39; again a statistical tie because p exceeds 
.05).79 For this group, there was a statistically significant decline in same-sex 
explicit rejections post-Masterpiece. Because of the gay antagonist group’s 
composition—i.e., only creative professionals who explicitly declined a same-
sex inquiry before Masterpiece—the group explicitly declined same-sex 

 
77 A Welch two-sample t-test was used, with t=-6.70, df=65 and a 95% confidence interval of  

-0.5 to -0.3. 
78 See Kelly Servick, It Will Be Much Harder to Call New Findings “Significant” if This Team Gets 

its Way, SCIENCE (Jul. 25, 2017), https://www.science.org/content/article/it-will-be-much-harder-
call-new-findings-significant-if-team-gets-its-way. 

79 A Welch two-sample t-test was used, with t=-.871, df=130 and a 95% confidence interval of  
-0.25 to 0.1. 
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inquiries 100% of the time before Masterpiece. After Masterpiece, though, this 
same group explicitly declined 59% of the time. On the other hand, opposite-
sex rejections by this group did not significantly decline—those rejections 
went from 59% before Masterpiece to 52% after.  

Given this data, and using the study’s logic that an explicit decline is an 
act of discrimination no matter the stated reason for the decline, Masterpiece 
appeared to cause a change of heart among formerly “gay antagonistic” crea-
tive professionals. These professionals became more accepting of same-sex cou-
ples as demonstrated by the decline in the explicit rejection rate post-Master-
piece. In short, they discriminated less after Masterpiece. Of course, we are not 
arguing that Masterpiece caused more people to support same-sex marriage. 
Rather, we are simply demonstrating that if one selects only those respond-
ents that score high on a certain variable (here, explicit declines to same-sex 
inquiries), they will naturally shift toward the mean in later measurements, 
making it (falsely) appear they changed their minds.  

If Masterpiece caused a real and statistically detectable increase in decisions 
to refuse inquiries for same-sex weddings, the conclusions would not differ so 
significantly based on how we cut the data (e.g. express rejections versus non-
responses) and defined our variables. Indeed, changing focus from the “gay 
friendly” group to the “gay antagonist” group shows creative professionals 
expressly declined same-sex inquiries less after Masterpiece, the exact opposite 
of a purported Masterpiece Effect. In reality, the stories told by the data 
change depending on the operationalization of the variables. Reliable conclu-
sions robust to a variety of alternative specifications should not be easily called 
into question merely because the test is set up differently.80  

E. The Study Has No Reliable Control Group 

Typically, scientific studies require at least two groups: the group receiving 
the treatment and the control group.81 The treatment group is exposed to the 
treatment expected to lead to a particular outcome, while the control group 
is not.82 Studies which purport to measure the effect of a treatment or to 
evaluate the cause of a change in behavior should test a treatment group and 

 
80 George Qian & Adam Mahdi, Sensitivity Analysis Methods in the Biomedical Sciences, 323 

MATHEMATICAL BIOSCIENCES 1, 12 (2020). 
81 A treatment is the intervention hypothesized to cause the effect studied. See Experiments: Quan-

titative Data Analysis, URBAN INST., https://www.urban.org/research/data-methods/data-analy-
sis/quantitative-data-analysis/impact-analysis/experiments (last visited June 2, 2022).  

82 Neil J. Salkind, Control Group, SAGE ENCYCLOPEDIA OF RESEARCH DESIGN 251 (2010).  
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a control group.83 This ensures that the effect of the treatment is attributable 
to the treatment rather than to the particular composition of the experimental 
group, overall trends that might affect the experimental and control group, 
or an otherwise unique feature of the experimental group. 

Professor Barak-Corren claims her control group is the businesses she con-
tacted for the first time after Masterpiece “to evaluate the possibility that the 
repeated measurement of the experimental procedure had an independent ef-
fect on business behavior.”84 Professor Barak-Corren claims that it was im-
portant to use a control group because it supposedly allowed the study to 
measure post-Masterpiece discrimination against same-sex couples even 
though the study couldn’t make this determination pre-Masterpiece because 
of the attrition issue.85  

In the Masterpiece Study, the “treatment” was being exposed to or be-
coming aware of the Masterpiece decision. That is because the Masterpiece de-
cision is the variable hypothesized to cause the change in the dependent var-
iable, i.e., whether creative professionals respond differently to inquiries for 
same-sex wedding services. In these circumstances, a true control group 
would be exposed to more or less the same conditions, but would lack expo-
sure to the Masterpiece ruling.86  

But the Masterpiece Study has no methodologically valid control group. 
As we explain in more detail in the next section, there is no valid control 
group because the Masterpiece Study never measures whether the creative 
professionals were or were not exposed to the particular treatment—the Mas-
terpiece decision. Without knowing that information, it is impossible for the 
“control group” to independently verify any causal link between Masterpiece 
and creative professionals’ responses or non-responses to inquiries post-Mas-
terpiece.87  

To truly evaluate the effects, if any, of a judicial decision like Masterpiece, 
a correct study would need to evaluate the decision in a localized market and 
then compare the results from that jurisdiction to persons in other 

 
83 Susan Athey & Guido W. Imbens, The State of Applied Econometrics: Causality and Policy Evo-

lution, 31 J. ECON. PERSPS. 3, 3–32 (2017). 
84 HCRCLLR, supra note 5, at 342; Appendix, supra note 5, at 22. 
85 JLS, supra note 5, at 90. 
86 “[O]nly in the presence of a control group can a researcher determine whether a treatment 

under investigation truly has a significant effect on an experimental group.” Mary Earick Godby, 
Control Group, BRITANNICA (MAY 14, 2020), https://www.britannica.com/science/control-group. 

87 Ioana E. Marinescu et al., Quasi-Experimental Causality in Neuroscience and Behavioural Re-
search, 2 NATURE HUMAN BEHAVIOUR 891, 891–98 (2018). 
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jurisdictions who were not aware of the decision.88 By doing so, the control 
group would allow observation of a population unaffected by the decision. 
Only then could the study potentially isolate the Masterpiece Effect by taking 
into account trends and other factors that were affecting results at the same 
time. Conversely, if the control group exhibited behavior similar to the 
treated group, any pre-and-post Masterpiece change would be attributed to 
factors other than Masterpiece. While circumstances may have precluded for-
mation of a true control group in the Masterpiece Study, this omission un-
dermines the study’s conclusions because there was no opportunity to test the 
hypothesis against a population not exposed to Masterpiece. So any Master-
piece Effect cannot be separated from the myriad of explanatory factors we 
have presented.  

F. The Study Did Not Measure Audience Awareness of Masterpiece 

As noted, the Masterpiece Study is an audit-style study which sought to 
measure how the Masterpiece decision affected the behaviors of creative pro-
fessionals in the wedding services industry by sending fictitious inquiries to 
those professionals.89 Typically, to test how a Supreme Court decision 
changes individuals’ attitudes or behaviors, there must be information about 
whether the public or the individual knew about the decision and the indi-
vidual’s attitude toward the decision.90 That makes common sense. If we 

 
88 Formal policy studies looking at rates across geographic areas compare a control group of sim-

ilar geographic areas not exposed to the variable of interest. See Benjamin D. Sommers et al., Changes 
in Mortality After Massachusetts Health Care Reform: A Quasi-experimental Study, 160 ANNALS OF 
INTERNAL MEDICINE 585, 585–593 (2014). 

89 HCRCLLR, supra note 5, at 341.  
90 Many studies have done so based on measured audience awareness or by providing information 

about the opinion. See Matthew P. Hitt et al., Justice Speaks But Who is Listening? Mass Public Aware-
ness of US Supreme Court Cases, 7 J. L. & COURTS 29, 37–38 (2019); Emily Kazyak & Mathew 
Stange, Backlash or a Positive Response?: Public Opinion of LGB Issues after Obergefell v. Hodges, 65 
J. HOMOSEXUALITY 2028, 2039–40 (2018); Alex Badas, The Public’s Motivated Response to Supreme 
Court Decision-Making, 37 JUST. Sys. J. 318, 329–30 (2016) (relying on questions that described 
recent Supreme Court holding to assess public response to decision); D.P. Christenson & D.M. 
Glick, Issue-Specific Opinion Change: The Supreme Court and Health Care Reform, 79 PUBLIC OPIN-
ION 881, 881–905 (2015); Brandon L. Bartels & Christopher D. Johnston, On the Ideological Foun-
dations of Supreme Court Legitimacy in the American Public, 57 AM. J. POL. SCI. 184, 193 (2012) 
(“In line with prior research, awareness exhibits a quite potent impact” on legitimacy measure-
ments.); Christopher D. Johnston & Brandon L. Bartels, Sensationalism and Sobriety: Differential 
Media Exposure and Attitudes Toward American Courts, 74 AM. OPINION Q. 260, 266–67 (2010); 
VALERIE J. HOEKSTRA, PUBLIC REACTION TO SUPREME COURT DECISIONS (2003); Roy B. 
Flemming, John Bohte, & B. Dan Wood, One Voice Among Many: The Supreme Court’s Influence 
on Attentiveness to Issues in the United States, 1947-92, 41 AM. J. POL. SCI. 1224, 1228–30 (1997).  
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want to measure whether a particular book about low carbohydrate diets 
caused someone to change diets, we first need to know whether he or she read 
the book. 

Professor Barak-Corren argues that that Masterpiece emboldened creative 
professionals to exercise their rights to religious exemptions from public-ac-
commodations laws, which caused them to more frequently decline same-sex 
inquiries after Masterpiece.91 To feel so emboldened, the creative professionals 
must have known about the decision. A creative professional could poten-
tially learn of the case by reading the opinion, hearing about the opinion from 
media reports, or by hearing about the opinion second-hand by speaking with 
others who were aware of the case. The creative professional could even be 
exposed to the decision without explicitly knowing about it if others conveyed 
its concepts to the professional.92  

But the study did not measure whether the creative professionals were 
aware of the decision or, if they were aware of the decision, how they became 
aware of it.93 These omissions are important. Of course, if creative profes-
sionals did not know about the decision at all and did not notice their peers 
changing their behavior, it is impossible to conclude that the Masterpiece de-
cision caused any behavioral changes.94 Unaware creative professionals could 
not have changed their responsiveness to same-sex wedding inquiries as a re-
sult of Masterpiece. And even if the Masterpiece Study measured whether the 
studied professionals knew about the decision—either directly or as told by 

 
91 HCRCLLR, supra note 5, at 353–55. 
92 Id. at 354 (“The expressive theory of law argues that law can foster change not only or merely 

by the imposition of costs or benefits, but also by conveying that a certain norm has received a 
consensual status.”). 

93 Chelsey Nelson Photography, 2022 WL 3972873, at *22–25 (criticizing this omission). In con-
trast, one study ensured case awareness by furnishing respondents with short summaries of key 
points to afford information comparable to a media report absorbed by the study subject. Katerina 
Linos & Kimberly Twist, The Supreme Court, the Media and Public Opinion: Comparing Experi-
mental and Observational Methods, 45 J. LEGAL STUDIES 223, 232 (2016). 

94 Bert I. Huang, Judicial Credibility, 61 WM. & MARY L. REV. 1053, 1080 (2020) (“The typical 
worry is that surveys [in natural settings] relatively overstate such effects because in real life people 
do not always hear or internalize the news.”). This lack of information creates problems with causa-
tion and correlation. Professor Barak-Corren makes a causation argument—that Masterpiece caused 
an increase in discrimination. But “[c]ausation explicitly applies where action A causes outcome B. 
On the other hand, correlation is simply a relationship. Action A relates to Action B—but one event 
doesn’t necessarily cause the other event to happen.” Archana Madhavan, Correlation vs. Causation: 
Understanding the Difference for your Product, AMPLITUDE BLOG (Sept. 20, 2019), https://ampli-
tude.com/blog/causation-correlation.  

https://amplitude.com/blog/causation-correlation
https://amplitude.com/blog/causation-correlation
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others—we would still need to know what they understood from the deci-
sion.95 That is necessary for two reasons. 

First, the ruling did not establish a religious exemption for creative pro-
fessionals to decline to create custom works for same-sex weddings that con-
flict with their religious beliefs. Instead, the Court held that Colorado’s “hos-
tility” towards Masterpiece Cakeshop and Mr. Phillips violated his religious 
freedom under the First Amendment.96 At the same time, as Professor Barak-
Corren acknowledges, “the decision also affirmed the need for AD laws to 
protect against sexual orientation discrimination in the marketplace.”97 For 
example, the Court explained that it is the “general rule” that “religious and 
philosophical objections . . . do not allow business owners and other actors 
in the economy and in society to deny protected persons equal access to goods 
and services under a neutral and generally applicable public-accommodations 
law.”98  

So Professor Barak-Corren’s behavioral claims require several inferences. 
One must first infer that the creative professionals misunderstood the case as 
granting a religious exemption instead of protecting against religious hostil-
ity. Next, one must infer that the public broadly misunderstood the decision 
in this way because there could only have been a change in creative profes-
sionals’ “perceptions of the social norm regarding service refusal” if the public 
widely misunderstood the decision.99 The Masterpiece Study does not opine 
on how a proper understanding of Masterpiece as a religious-hostility case 
would have influenced professionals’ behaviors or attitudes or the study’s con-
clusions.  

Second, different media outlets reported on the decision differently. Pro-
fessor Barak-Corren sampled media outlets she deemed “mainstream,” “pro-
gressive,” and “conservative.”100 In Professor Barak-Corren’s estimation, 
mainstream outlets characterized the decision as a “narrow” one that “did not 
resolve the big constitutional questions at issue.”101 The progressive outlets 
criticized the decision and specifically “voiced concerns that Masterpiece 

 
95 Linos & Twist, supra note 93 at 227 (“individuals must hear about and understand this news 

coverage”). 
96 Masterpiece Cakeshop, 138 S. Ct. at 1721. 
97 HCRCLLR, supra note 5, at 325. 
98 Masterpiece Cakeshop, 138 S. Ct. at 1728. 
99 HCRCLLR, supra note 5, at 354. 
100 Id. at 334–36. 
101 Id. at 334. 
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Cakeshop will grant objectors a license to discriminate.”102 And the conserva-
tive outlets explained the decision was a “victory” and “express[ed] signifi-
cantly less reservations about its scope.”103  

These characterizations expose a hidden assumption in the study’s media 
analysis: creative professionals rely primarily on “conservative” outlets for 
their news. This assumption is necessary to support the study’s conclusion 
that Masterpiece caused a change in social norms which encouraged creative 
professionals to more frequently not respond to inquiries for services for 
same-sex weddings.104 That is so because mainstream and progressive media 
outlets would presumably not have changed social norms on the topic—
mainstream outlets claimed the opinion was narrow and progressive outlets 
criticized the decision.105 By contrast, in Professor Barak-Corren’s view, con-
servative outlets described the decision in broad terms and did not “mention 
its recognition of the important role of AD laws in protecting against sexual 
orientation discrimination.”106  

But the Masterpiece Study does not specify which type of media the cre-
ative professionals observed. And at least some commentators from media not 
surveyed by the Masterpiece Study, claimed, at the time of the decision, that 
“‘[n]arrow’ has emerged as one of the most common descriptions of the Supreme 
Court’s decision” in Masterpiece.107 If the public commonly believed the de-
cision was narrow, there would be no change in social perceptions and no 
basis for professionals to feel emboldened to decline inquiries for services re-
lated to same-sex weddings. 

Creative professionals also could have different perceptions of the Master-
piece decision if they saw mainstream or progressive coverage combined with 
conservative coverage. For example, Professor Barak-Corren cites one study 
that examined public embrace of Supreme Court rulings based on the degree 
and type of media coverage.108 That study found that the media can influence 
the public’s opinion of Supreme Court rulings, but the degree of influence 

 
102 Id. at 335–36. 
103 Id. at 334–35. 
104 Id. at 353–55. 
105 Id. at 336. 
106 Id. at 334–35.  
107 See Christine Emba, The Supreme Court Wasn’t Ready to Decide on the Wedding Cake. Neither 

are We., WASH. POST, June 5, 2018, https://www.washingtonpost.com/opinions/the-supreme-
court-wasnt-ready-to-decide-on-the-wedding-cake-neither-are-we/2018/06/05/55c890f8-6905-
11e8-bea7-c8eb28bc52b1_story.html (emphasis added). 

108 HCRCLLR, supra note 5, at 334 n.87 (citing Linos & Twist, supra note 93). 
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depends on whether coverage is either one-sided supportive coverage or two 
sided (both supportive and critical).109 The study concluded that the type of 
media coverage dictates whether widely-reported cases do or do not change 
public opinion.110 Likewise, Professors Johnston and Bartels found that indi-
viduals’ attitudes towards the Supreme Court depend on the type of media 
they consume.111 Consumers of “sensationalist media”—political talk radio 
and cable television—are more likely to have negative attitudes about the 
Court compared to consumers of “sober media”—newspapers and network 
news.112 To that end, Professors Johnston and Bartels concluded “that not all 
information concerning the courts is identical and, thus, where one gets their 
knowledge is determinative of their subsequent attitudes.”113 In contrast, the 
Masterpiece Study does not examine subjects’ media exposure in any robust 
or methodologically systematic way. Nor does Professor Barak-Corren sys-
temically evaluate how she classifies mainstream, progressive, or conservative 
media.114 She instead makes an anecdotal sampling without measuring the 
key data point, namely, the impact of the media reporting of the ruling on 
the attitudes and behaviors of creative professionals. 

Even creative professionals who viewed only “conservative” outlets may 
have had different impressions of Masterpiece depending on the articles they 
read. Professor Barak-Corren cites seven conservative articles.115 Four articles 
explained that the case protected religious freedom while also describing the 
decision as narrow.116 It is impossible to say what impression of the case a 

 
109 Linos & Twist, supra note 93, at 223. 
110 Id. at 247.  
111 Johnston & Bartels, supra note 90, at 266–67. 
112 Id. at 261, 272–73. 
113 Id. at 276.  
114 Researching the ideological leanings of media outlets involves approaches that are much more 

systematic and sophisticated than relying on the researcher’s judgment calls. For example, one atti-
tudinal study used 749 online human judges to score 10,502 political articles. See Ceren Budak et 
al., Fair and Balanced? Quantifying Media Bias through Crowdsourced Content Analysis, 80 PUBLIC 
OPINION Q. 250 (2016), https://academic.oup.com/poq/article/80/S1/250/2223443. 

115 HCRCLLR, supra note 5, at 335 nn.91–93 (citing articles described infra nn.116-20). 
116 See Religious Freedom Groups Praise Supreme Court’s Masterpiece Ruling, CATH. NEWS AGENCY 

(June 4, 2018), archived at https://perma.cc/NV9W38UR (noting “[r]eligious freedom groups 
cheered” while acknowledging the Court “tailored the decision to this particular case”); Todd 
Starnes, A Win for Masterpiece Cakeshop But it Ain’t Over Yet, FOX NEWS (June 4, 2018), archived 
at https://perma.cc/8STY-5Q5Z (explaining decision “should give some comfort to Christian busi-
ness owners” but saying the decision was based on Colorado “having expressed ‘hostility to reli-
gion’”); Bill Mears & Judson Berger, Supreme Court sides with Colorado baker who refused to 
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reader might take away from this nuanced coverage. Meanwhile, three articles 
could fairly be described as promoting the decision as granting a religious 
exemption to public-accommodations laws. But it would be foolhardy to 
claim these three articles caused a seismic shift in public perceptions. One was 
a news release by the Family Research Council,117 an organization whose 
“mission is to advance faith, family, and freedom in public policy and the 
culture from a biblical worldview.”118 The study provides no information 
about how widely this release circulates, and, in any event, subscribers to this 
release likely would have already had religion-based objections to providing 
services to celebrate same-sex weddings. Another article quoted Jack Phillips 
as describing the case as “‘a big win’” without elaboration.119 Only one article 
from an actual media source (The Daily Signal) said Masterpiece offered 
broader protections for religious liberty despite its seemingly narrow opin-
ion.120 

III. THE MASTERPIECE STUDY GETS THE LAW WRONG 

Having shown that the data does not support the Masterpiece Effect, we 
will now turn to the study’s legal underpinnings and conclusions. We con-
clude that general auditing studies like the Masterpiece Study are ill-equipped 
to shed light on how to reconcile public-accommodation laws with the First 
Amendment. We evaluate both religious freedom and free speech claims and 
defenses here because businesses often defend themselves against public-

 
make wedding cake for same-sex couple, FOX NEWS LIVE (June 4, 2018), archived at 
https://perma.cc/6YHF-XMS9 (The “justices set aside a Colorado court ruling against the baker—
while stopping short of deciding the broader issue of whether a business can refuse to serve gay and 
lesbian people.”); Victory for Colorado Cake Case, LIBERTY COUNS. (June 4, 2018), archived at 
https://perma.cc/9M8L-QZ23 (“Though the Court focused on the explicit hostility exhibited by 
the Colorado Civil Rights Commission in this specific instance, this significant decision will have a 
wide impact regarding the clash between free speech and the LGBT agenda.”). 

117 Tony Perkins, Supreme Court Ruling a Victory for Freedom of Colorado Baker to Live by his 
Faith, says Family Research Council, FAM. RSCH. COUNCIL (June 4, 2018), archived at 
https://perma.cc/4Q7L-Q5FX. 

118 Vision and Mission Statements, FAM. RSCH. COUNCIL, https://www.frc.org/mission-state-
ment.  

119 Colorado Baker Reacts to ‘Big Win’ in Same-Sex Wedding Cake Case, FOX NEWS INSIDER (June 
5, 2018), archived at https://perma.cc/3Z2C-PDRP. 

120 Emilie Kao, Why the Supreme Court’s Ruling for a Christian Baker Was Not ‘Narrow’, DAILY 
SIGNAL (June 12, 2018), archived at https://perma.cc/ECS6-7D72.  
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accommodations laws by invoking the expressive character of the activity be-
ing regulated and their free exercise rights.121 

Courts apply strict scrutiny to laws that infringe on religious liberty and 
free speech.122 The federal RFRA and state RFRAs (generally) codify strict 
scrutiny.123 Strict scrutiny is “the most demanding test known to constitu-
tional law.”124 It requires the government to demonstrate that the law furthers 
a compelling government interest in the most narrowly tailored way to 
achieve that interest.125 In evaluating compelling interests, courts look be-
yond “broadly formulated interests justifying the general applicability of gov-
ernment mandates.”126 This means the government must have a compelling 
interest in declining an exception for a particular claimant.127 As for narrow 
tailoring, if the government can achieve its purposes in a manner that does 
not burden speech or religion, it must do so.128 

Generally, governments claim that applying public-accommodations laws 
further compelling interests by ensuring the public has equal access to goods 
and services and by preventing dignitary harms associated with being denied 
a good or service. Indeed, those are the interests advanced by Colorado in 
303 Creative LLC v. Elenis in applying its law to a website designer.129 

The Masterpiece Study generally analyzed the first interest—how reli-
gious exemptions could affect the government’s interest in ensuring access to 
wedding-related services.130 So we evaluate that interest first. We also analyze 
whether the Masterpiece Study can support an interest in preventing digni-
tary harms. After showing that the Masterpiece Study cannot generally be 
used to support either interest, we evaluate the consequentialist approach Pro-
fessor Barak-Corren uses to evaluate public-accommodations laws and 

 
121 See infra Part III.D. 
122 See, e.g., Fulton v. City of Philadelphia, Pennsylvania, 141 S. Ct. 1868, 1881 (2021); Reed v. 

Town of Gilbert, Ariz., 576 U.S. 155, 164–65 (2015); Boy Scouts of Am., 530 U.S. at 659; Hurley 
v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 579–81 (1995). 

123 Gonzalez v. O Centro Espirita Beneficiente Uniao do Vegetal, 546 U.S. 418, 430 (2006) 
(noting the federal RFRA “adopted” a strict scrutiny test). 

124 City of Boerne v. Flores, 521 U.S. 507, 534 (1997). 
125 See, e.g., Fulton, 141 S. Ct. at 1881. 
126 O Centro Espirita, 546 U.S. at 431. See also Wisconsin v. Yoder, 406 U.S. 205, 230–34 (1972) 

(government lacked evidence demonstrating particularized harm in accommodating religious objec-
tions of the Amish). 

127 Fulton, 141 S. Ct. at 1881. 
128 Id. at 1886. 
129 Br. for Resp. Elenis at 36–40, 303 Creative, 142 S. Ct. 1106 (No. 21-476).  
130 HCRCLLR, supra note 5, at 317–18 (explaining that experiment measured supposed willing-

ness of creative professionals to provide services for same-sex weddings). 
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religious liberty. Finally, we discuss a material omission in the Masterpiece 
Study in the context of 303 Creative LLC v. Elenis: an inquiry into the likely 
effect of a free speech-based exemption from public-accommodations laws 
for objections to providing goods or services that express ideas and values that 
conflict with the creative professionals’ views or beliefs. 

A. Broadly Formulated Access Interests Don’t Satisfy Strict Scrutiny 

We start with the often-asserted claim that public-accommodations laws 
serve a compelling governmental interest by ensuring equal access to goods 
and services. As a matter of fact and as a matter of law, the Masterpiece Study 
does not demonstrate that granting a religious exemption limits access to 
wedding-related goods or services for same-sex couples. 

We have shown that the Masterpiece Study did not demonstrate a Mas-
terpiece Effect which limited the availability of wedding-related services to 
same-sex couples.131 But even assuming the Masterpiece Effect, Professor 
Barak-Corren concedes that her study does not show a lack-of-access prob-
lem.132 So factually, the Masterpiece Study does not support the argument 
that the government has a compelling interest in ensuring equal access to 
goods and services for same-sex weddings by eliminating religious exemp-
tions.133 When access is not denied, there are serious questions about whether 
the state’s interest lies in preventing discrimination throughout the economy 
or whether the government is regulating religious events or observances. 

As a matter of law, the study inappropriately seeks to use generalized data 
to resolve case-specific disputes. But courts must scrutinize the asserted harms 
caused by granting specific exemptions in specific cases. For example, when 
a law allegedly violates the religious freedom of a business owner, the question 

 
131 See supra Part II.  
132 HCRCLLR, supra note 5, at 361 (“The data show courts that market alternatives do exist—

there are vendors who will provide services to same-sex couples . . . .”). 
133 Some courts have held that the government may have a compelling interest in ensuring access 

to a particular creative professional’s expressive goods or services. See 303 Creative LLC v. Elenis, 6 
F.4th 1160, 1178–82 (10th Cir. 2021), cert. granted, No. 21-476, 2022 WL 515867, at *1 (U.S. 
Feb. 22, 2022) (website designer); Emilee Carpenter, LLC, v. James, No. 21-CV-6303-FPG, 2021 
WL 5879090, at *16 (W.D.N.Y. Dec. 13, 2021) (photographer). The Supreme Court has never 
adopted that approach in the strict scrutiny analysis. See, e.g., Burwell v. Hobby Lobby Stores, Inc., 
573 U.S. 682, 728 (2014) (rejecting strict scrutiny argument as applied to single employer); Hurley, 
515 U.S. at 577 (government interest did not compel access to particular parade). And Professor 
Barak-Corren does not endorse this view either—her argument, in our view, looks more holistically 
at how the creative professional market might react as a whole to affect access generally and not to 
any particular business.  
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is not whether the government has a compelling interest in enforcing antidis-
crimination laws generally, but whether it has a compelling interest in deny-
ing a religious exemption to that particular business.134 

The Masterpiece Study is not equipped to address these nuances. The 
study did not examine whether exempting any particular public accommo-
dation would eliminate the market alternatives Professor Barak-Corren iden-
tified. And the study acknowledges that “independent vendors in one area 
could be different than independent vendors in another area.”135 Even so, the 
study makes a blanket statement about the Masterpiece Effect: that any reli-
gious exemption for any public accommodation would increase the willing-
ness of creative professionals to object to providing certain services that vio-
late their religious beliefs.136 But as Justice Samuel Alito observed in his 
concurring opinion in Fulton, the availability of alternative services to same-
sex couples undercuts the government’s interest when the service providers 
do not enjoy market domination.137 The Supreme Court made a similar point 
in Hurley v. Irish–American Gay, Lesbian & Bisexual Group of Boston where 
the government had no compelling interest in forcing parade organizers to 
include a banner when alternative parades were “presumably” available.138  

For that reason, the Masterpiece Study’s lack of evidence about specific 
objectors in specific jurisdictions or market alternatives in those jurisdictions 
casts doubt on whether the study can apply in any particular case. Professor 
Barak-Corren’s study cannot be used for particular cases because she generally 
makes no specific findings within specific jurisdictions.139 For example, a 
photographer in Austin, Texas (which is subject to a state RFRA and a local 

 
134 Fulton, 141 S. Ct. at 1881. Another way of saying this is that the government must show a 

compelling interest in applying the law “to the person.” Tanner Bean, “To the Person”: RFRA’s Blue-
print for A Sustainable Exemption Regime, 2019 B.Y.U. L. Rev. 1, 11 (2019).  

135 HCRCLLR, supra note 5, at 348 n.140. 
136 This echoes an unfortunately common refrain: “[b]ehind every free exercise claim is a spectral 

march; grant this one, a voice whispers to each judge, and you will be confronted with an endless 
chain of exemption demands from religious deviants of every stripe.” Ira C. Lupu, Where Rights 
Begin: The Problem of Burdens on the Free Exercise of Religion, 102 HARV. L. REV. 933, 947 (1989). 

137 Fulton, 141 S. Ct. at 1886 (Alito, J., concurring). See also Nathan B. Oman, Doux Commerce, 
Religion and the Limits of Antidiscrimination Laws, 92 IND. L. J. 693, 719 (2017) (“Aggressively 
enforcing antidiscrimination norms in the absence of threats to meaningful access can undermine 
the pluralism-managing force of markets.”). 

138 515 U.S. at 577. 
139 There are a few exceptions. For example, Professor Barak-Corren does a quick demographic 

comparison between Dallas, Texas and Houston, Texas. HCRCLLR, supra note 5, at 356. But more 
than anything, this comparison highlights the need for specificity, because these cities had differ-
ences in the percentage of Evangelicals, attitudes towards same-sex marriage, and regime type. Id. 
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AD), might respond differently than one in rural Texas with different cultural 
leanings and subject only to the state RFRA. While the study examines gen-
eral religiosity as a factor, it does not measure these important intrastate dif-
ferences or the nuances arising from a diversity of attitudes about same-sex 
marriage. Because it fails to measure these distinctions, the study is not useful 
as specific evidence in any one jurisdiction because it imparts no finding rel-
evant to the jurisdiction under review.  

As a matter of real-life experience, the access issue has little force because 
of the business risk to creative professionals of declining to create expressive 
goods for same-sex weddings. Businesses have faced significant public back-
lash for declining to provide goods for same-sex weddings or to support same-
sex marriage more broadly. This backlash has often resulted in lost profits,140 
closed businesses,141 and limited access to markets.142 Some public-accommo-
dations laws impose criminal penalties, which further disincentivizes same-
sex wedding inquiry declinations.143 And the same-sex wedding industry is 
growing and profitable.144 All of these potential penalties and losses associated 
with only providing goods and services for opposite-sex weddings naturally 
deter most creative professionals from declining same-sex wedding inquiries. 
Religious objectors may already experience a penalty in the marketplace in 
the form of potential penalties or profits foregone on serving same-sex wed-
dings. A law and economics approach would suggest creative professionals 
suffer by refusing same-sex business and that a decision to decline this busi-
ness is not economically rational.145  

 
140 Blair Miller, Masterpiece Cakeshop Owner Says He’s Lost 40% of Business, Welcomes SCOTUS 

Hearing, DENVER 7 (last updated June 26, 2017) https://www.thedenverchannel.com/news/poli-
tics/masterpiece-cakeshop-owner-says-hes-lost-40-of-business-welcomes-scotus-hearing.  

141 Sweet Cakes by Melissa Announces Closure, KGW8, https://www.kgw.com/article/news/lo-
cal/gresham/sweet-cakes-by-melissa-announces-closure/329740849 (last updated Oct. 6, 2016).  

142 Country Mill Farms, LLC v. City of E. Lansing, 280 F. Supp. 3d 1029, 1041–42 (W.D. 
Mich. 2017). 

143 See, e.g., Brush & Nib Studio, LC v. City of Phoenix, 448 P.3d 890, 898 (Ariz. 2019) (high-
lighting Phoenix’s criminal penalties).  

144 Scottie Andrew, Same-sex Weddings have Boosted Economies by $3.8 Billion Since Gay Marriage 
was Legalized Five Years Ago This Month, a New Study Says, CNN BUSINESS (June 2, 2020, 4:05 
PM), https://www.cnn.com/2020/06/02/economy/same-sex-weddings-3-billion-trnd/index.html. 

145 Stephanie H. Barclay, An Economic Approach to Religious Exemptions, 72 FLA. L. REV. 1211, 
1231 (2020). 

https://www.thedenverchannel.com/news/politics/masterpiece-cakeshop-owner-says-hes-lost-40-of-business-welcomes-scotus-hearing
https://www.thedenverchannel.com/news/politics/masterpiece-cakeshop-owner-says-hes-lost-40-of-business-welcomes-scotus-hearing
https://www.kgw.com/article/news/local/gresham/sweet-cakes-by-melissa-announces-closure/329740849
https://www.kgw.com/article/news/local/gresham/sweet-cakes-by-melissa-announces-closure/329740849
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B. Broadly Formulated Dignitary Harm Interests Don’t Satisfy Strict Scrutiny 

Next, we address the claim that public-accommodations laws serve a com-
pelling government interest by reducing the dignitary harm associated with 
being declined a service. The claim is that denial of a product or service by 
reason of suspect class status may be an affront to personal dignity. But if this 
is the interest in view, it is important to pinpoint the reason for the decline 
in service. The Supreme Court has described this interest in the context of 
outright refusals to serve a particular class of persons because of their status 
in the provision of basic goods and services.146 These cases have not involved 
legitimate religiously based objections to providing custom, expressive goods.  

But the Supreme Court has consistently rejected possible dignitary harms 
as a justification for compelling or eliminating religiously or philosophically 
motivated speech.147 Relatedly, the Supreme Court has also made clear that 
religious based objections to same-sex marriage cannot serve as the basis for 
personal affront. In Masterpiece, the court said that “gay persons could recog-
nize and accept without serious diminishment to their own dignity and 
worth” legitimate declines in service based on sincerely held religious be-
liefs.148 Likewise, in Obergefell, the Supreme Court described religiously-
based objections to same-sex marriage as “decent and honorable” and made 
sure to emphasize that those “beliefs are not disparaged here.”149  

In any event, the most frequent form of declining service in the Master-
piece Study was a non-response. Those types of declines are especially weak 
support for any supposed violation of a dignity interest. A potential customer 
who receives a non-response would have no way of knowing the reason for 

 
146 See Roberts v. U.S. Jaycees, 468 U.S. 609, 625 (1984) (“It thereby both deprives persons of 

their individual dignity and denies society the benefits of wide participation in political, economic, 
and cultural life.”); Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 291 (1964) (Gold-
berg, J., concurring) (“The primary purpose of the Civil Rights Act of 1964, however, as the Court 
recognizes, and as I would underscore, is the vindication of human dignity and not mere econom-
ics.”). 

147 The Supreme Court has rejected the idea that dignitary harms can override the First Amend-
ment’s speech protections. See Matal v. Tam, 137 S. Ct. 1744, 1763 (2017) (collecting cases); 
Snyder v. Phelps, 562 U.S. 443, 451 (2011) (upholding a speaker’s right to deliver graphically ho-
mophobic messages “that fall short of refined social or political commentary. . . .”); Texas v. John-
son, 491 U.S. 397, 414 (1989) (“If there is a bedrock principle underlying the First Amendment, it 
is that the government may not prohibit the expression of an idea simply because society finds the 
idea itself offensive or disagreeable.”). 

148 Masterpiece Cakeshop, 138 S. Ct. at 1727. 
149 Obergefell v. Hodges, 576 U.S. 644, 672 (2015). 
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the non-response.150 And service providers decline to reply to requests for 
services all the time for a myriad of reasons that have nothing to do with the 
status of the person making the request.  

The creative professional’s dignity is also worth considering. Prosecuting 
a creative professional and stripping him or her of a livelihood imposes a 
choice between martyrdom and a broken conscience.151 In Masterpiece, Col-
orado’s public-accommodations law forced Mr. Phillips to cease making wed-
ding cakes, which caused layoffs and a significant loss of business.152 In these 
cases, the creative professional must repeatedly violate his conscience or face 
financial ruin. That’s generally an unconstitutional choice: “In our constitu-
tional tradition, freedom means that all persons have the right to believe or 
strive to believe in a divine creator and a divine law. For those who choose 
this course, free exercise is essential in preserving their own dignity and in 
striving for a self-definition shaped by their religious precepts.”153  

C. The Study Emphasizes a Consequentialist Approach to Law 

The Masterpiece Study seeks to contribute “to the consequentialist debate 
on religious exemptions, by studying . . . the effects of religious exemptions 
on sexual orientation discrimination.”154 In law, “rule consequentialism[] eval-
uates legal rules solely based on their consequences.”155 On this view, legal 
rules “may (or must) go into effect if and only if justified by their conse-
quences.”156 This approach can be contrasted with nonconsequentialism 
which “does not ignore consequences entirely, but instead denies that the 
rightness or wrongness of our conduct is determined solely by the goodness 
or badness of the consequences.”157  

Professor Barak-Corren pursues a consequentialist theory of law because 
she believes the Supreme Court “has consistently cited consequentialist con-
cerns (or lack thereof) in rejecting (or granting) requested religious 

 
150 See HCRCLLR, supra note 5, at 353 (“[T]he experiment, by design, eliminated the risk of 

getting caught . . ., as emails allow vendors to entirely avoid the detection of discrimination . . . .”); 
id. (“[E]ven before Masterpiece Cakeshop, vendors could have opted to ignore emails from same-sex 
couples or provide excuses . . . .”). 

151 Christopher Lund, Martyrdom and Religious Freedom, 50 CONN. L. REV. 959, 965–67 (2018). 
152 Barclay, supra note 145, at 1231. 
153 Hobby Lobby, 573 U.S. at 736 (Kennedy, J., concurring). 
154 HCRCLLR supra note 5, at 318. 
155 Note, Rights in Flux: Nonconsequentialism, Consequentialism, and the Judicial Role, 130 HARV. 

L. REV. 1436, 1438 (2017). 
156 Id.  
157 Id. at 1439. 
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exemptions.”158 In her view, consequentialism was at least in the Justices’ 
minds as they considered Masterpiece.159 Professor Barak-Corren explains her 
position that “[i]n constitutional law, as elsewhere, arguments about out-
comes should rest on actual data.”160  

Based on the Masterpiece Effect, Professor Barak-Corren concludes that 
religious exemptions should generally be avoided to prevent increased non-
responses to same-sex wedding inquiries.161 She argues that the Masterpiece 
Study shows that Masterpiece “substantially detracted” from public-accom-
modations laws’ goal of ending discrimination “in most regimes, by substan-
tially expanding discrimination against same-sex couples.” 162 She concludes 
by suggesting “these results vindicate states that currently insist on enforcing 
AD laws without providing exemptions.”163  

But the problem with the Masterpiece Study’s consequentialist theory is 
that it asks courts to predict outcomes based on public reaction to media 
reports about court decisions. As we have explained, the Masterpiece Study 
depends on a link between the Masterpiece decision and the public reaction. 
The link is the news media.164 According to Professor Barak-Corren’s recom-
mendations, courts must consider potential public reaction when deciding 
cases involving a potential religious exemption. Then, courts should fashion 
their opinions in a way to avoid potential misreporting by the media. Profes-
sor Barak-Corren states that “even an intentionally narrow and case-specific 
exemption can have a substantial impact on an industry and its customers.”165  

How the public would react to any given decision is a matter of specula-
tion. The Masterpiece Study did not measure how audiences absorbed media 
reports or whether the public understood Masterpiece as preventing 

 
158 HCRCLLR, supra note 5, at 318.  
159 For example, Professor Barak-Corren highlights Justice Anthony Kennedy asking the U.S. 

Solicitor General (who supported Mr. Phillips) if “the government [would] feel vindicated in its 
position” if “more and more bakers” declined to create wedding cakes for same-sex weddings upon 
a favorable ruling for Masterpiece Cakeshop. Id. at 318. Professor Barak-Corren also believes that 
Justice Kennedy considered “what the consequences of their decision[] [was] likely to be.” Id. at 
361.  

160 Id. at 363. 
161 Id. at 362–63. Professor Barak-Corren offers one caveat: “[I]t is possible that a different com-

bination of legal means will generate different behavioral outcomes, and such combinations should 
be tested—or, where relevant, pre-tested—in the appropriate circumstances in the future.” Id. at 
362. 

162 Id.  
163 Id. 
164 Id. at 334–35. 
165 Id. at 320. 
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government hostility towards religion or granting a religious exemption. If 
the media broadly mischaracterized the decision, then the media, and not the 
courts, would be the cause of any Masterpiece Effect. But, of course, neither 
the courts nor government more broadly can predict or control how the me-
dia might report on particular cases.166 

Consequentialism itself is not a sound vessel irrespective of its conflicts 
with constitutional jurisprudence. Among the problems with consequential-
ism is that “the effects of any legal rule can be described in an infinite number 
of ways.”167 And even consequentialists acknowledge consequentialism is out 
of place in matters of free expression due to state incapacity to assess actual 
harm in matters of speech.168 That’s for good reason. A consequentialist ap-
proach would lead to a balancing between core First Amendment rights and 
a speculative prediction of how the consequences of a decision exempting 
those rights might affect other members of the public. But the very point of 
the First Amendment—as well as the Bill or Rights generally—is to place 
these rights “beyond the reach of majorities and officials and to establish them 
as legal principles to be applied by the courts.”169 Put differently, a conse-
quentialist approach turns on what courts think to be good policy, but “good 
policy” changes over time. Professor Barak-Corren essentially advocates for a 
“value judgment” by supposing that governments’ general interest in prevent-
ing discrimination outweighs individual religious exemptions.170 By contrast, 
the First Amendment assumes that protecting certain freedoms is good policy 
regardless of particular outcomes in particular cases.  

In fact, looking at particular cases or potential outcomes of Professor 
Barak-Corren’s consequentialist theory of judicial review highlights one of its 
main flaws: it implicitly encourages governments to treat religious business 
owners with hostility, coerce or stifle religious speech, and to otherwise 

 
166 See, e.g., Columbia Broad. Sys., Inc. v. Democratic Nat. Comm., 412 U.S. 94, 153 (1973) 

(Douglas, J., concurring) (“‘[O]ur liberty depends on the freedom of the press, and that cannot be 
limited without being lost.’” (quoting Thomas Jefferson)); New York Times. Co. v. U.S., 403 U.S. 
713, 714 (1971) (prohibiting prior restraint of classified Vietnam documents); Craig v. Harney, 
331 U.S. 367, 383 (1947) (Murphy, J., concurring) (“A free press lies at the heart of our democracy 
. . . .”); Chelsey Nelson Photography, 2022 WL 3972873, at *25 (excluding Professor Barak-Corren’s 
report and noting “public acceptance is not a proper barometer for First Amendment protections”). 

167 Cass R. Sunstein, On the Expressive Function of Law, 144 U. PA. L. REV. 2021, 2048 (1996). 
168 David A.J. Richards, A Theory of Free Speech, 34 UCLA L. REV. 1837, 1893–94 (1987) (de-

scribing why consequentialism should not decide cases of free expression). 
169 W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943). 
170 Fraternal Ord. of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359, 366 (3d 

Cir. 1999) (Alito, J.). 
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discriminate against religion. This result cannot be reconciled with the First 
Amendment. As one legal scholar noted in the context of speech, “bad con-
sequences that come about because the speech persuades people to do certain 
things cannot justify suppression.”171 Professor Barak-Corren implicitly ac-
cepts that courts should allow the government to show hostility to religion so 
that the public does not misunderstand religious hostility cases as granting 
religious exemptions and therefore feel emboldened to deny requests for ser-
vices related to same-sex weddings.  

Take Masterpiece. Under Professor Barak-Corren’s theory, the Supreme 
Court should have allowed Colorado to treat Mr. Phillips and his bakery with 
religious hostility to avoid “a negative effect on vendor receptiveness to same-
sex ceremonies[.]”172 This conclusion implies courts should allow govern-
ments not just to disregard but to disparage religious beliefs. That conflicts 
with bedrock free exercise protections.173  

And it has serious practical consequences. For example, Klein v. Oregon 
Bureau of Labor and Industries set aside a $135,000 fine imposed by the Or-
egon State Bureau of Labor and Industries (“BOLI”) on bakers who refused 
to prepare a custom wedding cake for a same-sex marriage based on their 
religious belief about marriage.174 Guided by Masterpiece, the court ruled that 
BOLI’s “handling of the damages portion of the case does not reflect the 
neutrality toward religion required by the Free Exercise Clause.”175 But under 
Professor Barak-Corren’s consequentialist approach, this ruling—tinged with 
bias and hostility and resulting in a significant fine—would withstand review 
for fear it would open the door to dangerous, unknown consequences. Such 
an approach may also present the greatest risk to minority religions who most 
frequently request religious exemptions, at least under RFRA.176  

 
171 David A. Strauss, Persuasion, Autonomy and Freedom of Expression, 91 COLUM. L. REV. 334, 

334 (1991). 
172 Chelsey Nelson Photography, 2022 WL 3972873, at *24. 
173 The “government has no role in deciding or even suggesting whether the religious ground for 

Phillips’ conscience-based objection is legitimate or illegitimate.” Masterpiece Cakeshop, 138 S. Ct. 
at 1731. 

174 506 P.3d 1108 (Or. Ct. App. 2022). 
175 Id.  
176 See Stephen Cranney, Are Christians More Likely to Invoke RFRA--and Win--Than Other Reli-

gions Since Hobby Lobby?, 72 MERCER L. REV. 585, 586–87 (2021); Christopher C. Lund, RFRA, 
State RFRAs, and Religious Minorities, 53 SAN DIEGO L. REV. 163, 165 (2016) (“RFRA and state 
RFRAs have been valuable for religious minorities, who often have no other recourse when the law 
conflicts with their most basic religious obligations.”). 
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Professor Barak-Corren says the study calls for “a clear and bright line 
decision that provides specific and unambiguous behavioral instructions.”177 
But she acknowledges the evanescence of any effects, noting that she could 
not accurately measure a Masterpiece Effect after time passage and occurrence 
of ongoing societal effects.178 In stark contrast, the First Amendment stands 
the test of time.  

D. The Study Does Not Account for Exemptions for Freedom of Expression 

In contrast to diffuse experimentation brought about by consequential-
ism, the Constitution categorically protects sincerely held religious beliefs. 
Often this freedom dovetails with the First Amendment’s free speech guar-
antee.179 Of course, the Free Speech Clause applies beyond religiously moti-
vated speech—it applies to speech regardless of the motivation.180 And be-
cause many types of public accommodations create expression as their good 
or communicate ideas through their service, these laws and the First Amend-
ment have often collided.181 Free speech—as well as free exercise—often plays 
a role in the services public accommodations do and do not provide.  

As previously noted, Professor Barak-Corren chose to audit photogra-
phers, bakers, and florists, and the choice of these professionals “was influ-
enced by recent cases in which businesses refused service to same-sex cou-
ples.”182 She intends for her study to inform debates and litigation over 
conflicts between same-sex couples and wedding vendors who object to their 
unions. Many of these creative professionals claim they are engaged in pro-
tected expression as well as religious adherence.183 How would Professor 

 
177 HCRCLLR, supra note 5, at 364. 
178 Id. at 343 (“[I]t was not possible to continue isolating the effects of the decision from inter-

vening political developments.”). 
179 See, e.g., Wooley v. Maynard, 430 U.S. 705, 713–17 (1977) (protecting Jehovah’s Witness 

from being compelled to display state motto on license plate when motto conflicted with religious 
beliefs); Barnette, 319 U.S. at 633–36 (protecting Jehovah’s Witnesses from being compelled to 
salute of American flag which would have violated their religious beliefs). 

180 Hurley, 515 U.S. at 572–80 (protecting speech of parade organized to celebrate Irish heritage); 
Riley v. Nat’l Fed’n of the Blind of N. Carolina, Inc., 487 U.S. 781, 801 (1988) (protecting speech 
of professional fundraiser). 

181 See, e.g., Hurley, 515 U.S. at 566; Roberts, 468 U.S. at 618. 
182 HCRCLLR, supra note 5, at 340 n.114. 
183 See, e.g., Masterpiece Cakeshop, 138 S. Ct. at 1742 (Thomas, J., concurring) (“The conduct 

that the Colorado Court of Appeals ascribed to Phillips—creating and designing custom wedding 
cakes—is expressive.”); Dep’t of Fair Emp. & Hous. v. Superior Ct., 54 Cal. App. 5th 356, 391 
(2020) (baker raising First Amendment defense as to creating custom wedding cake); Chelsey Nelson 
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Barak-Corren classify an artist’s objection to creating a requested cake, floral 
arrangement, or photograph for a same-sex couple when the objection is 
based on the artist’s artistic judgment? Is that discrimination or artistic li-
cense? Professor Barak-Corren does not answer these questions or address 
how the Masterpiece Study or consequentialist jurisprudence would handle 
objections by creative professionals who contend that public-accommoda-
tions laws involve forced or restricted speech. But these artistic decisions 
should be considered valid artistic or aesthetic judgments rather than illegal 
discrimination.  

Courts have held or opined in dicta that wedding photography,184 wed-
ding cake design,185 and wedding floral arranging186 are or can be expressive 
and thus merit First Amendment protection. Some have said the same about 
wedding-related activities not addressed by Professor Barak-Corren, such as 
web site design and calligraphy.187 Beyond weddings, many other organiza-
tions and businesses have successfully asserted a First Amendment defense to 
anti-discrimination laws when application of those laws interfered with their 
desired expression. These include television casting,188 Amazon’s charitable-
giving program,189 search algorithms,190 a softball league designed to advance 

 
Photography, 2022 WL 3972873, at *11 (“Wedding photographers, . . . convey distinct messages”.); 
State v. Arlene’s Flowers, Inc., 441 P.3d 1203, 1225 (Wash. 2019) (custom florist raising First 
Amendment defense because requiring her to create custom arrangement for same-sex wedding 
“force[d] her to endorse same-sex marriage”). 

184 See, e.g., Kaplan v. California, 413 U.S. 115, 119–20 (1973) (“[P]ictures, films, paintings, 
drawings, and engravings . . . have First Amendment protection[.]”); ETW Corp. v. Jireh Pub., Inc., 
332 F.3d 915, 924 (6th Cir. 2003) (“The protection of the First Amendment . . . includes . . . 
photographs.”); Bery v. City of New York, 97 F.3d 689, 695 (2d Cir. 1996) (“[P]hotographs . . . 
always communicate some idea or concept” and “are entitled to full First Amendment protection.”); 
Chelsey Nelson Photography LLC v. Louisville/Jefferson Cnty. Metro Gov’t, 479 F. Supp. 3d 543, 
557 (W.D. Ky. 2020); Emilee Carpenter, LLC v. James, No. 21-CV-6303-FPG, 2021 WL 
5879090, at *11 (W.D.N.Y. Dec. 13, 2021). 

185 Masterpiece Cakeshop, 138 S. Ct. at 1737–39 (Gorsuch, J., concurring). See also Klein v. Ore-
gon Bureau of Labor and Industry, 410 P. 3d 1051, 1071 (Or. Ct. App. 2017). 

186 Arlene’s Flowers, 441 P.3d at 1224. 
187 303 Creative, 6 F.4th at 1168, cert. granted, No. 21-476, 2022 WL 515867, at *1 (U.S. Feb. 

22, 2022) (web site design); Telescope Media Group v. Lucero, 936 F.3d 740 (8th Cir. 2019) (vid-
eography); Brush & Nib Studio, LC v. City of Phoenix, 448 P.3d 890, 897 (Ariz. 2019) (calligra-
phy); Country Mill Farms, LLC v. City of E. Lansing, 280 F. Supp. 3d 1029, 1038 (W.D. Mich. 
2017) (wedding venue).  

188 Claybrooks v. American Broadcasting Companies, Inc., 898 F Supp. 2d 986 (M.D. Tenn. 
2012).  

189 Coral Ridge Ministries Media, Inc. v. Amazon.com, Inc., 6 F.4th 1247, 1254 (11th Cir. 
2021). 

190 Zhang v. Baidu.com Inc., 10 F. Supp. 3d 433, 437 (S.D.N.Y. 2014). 
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“the idea of athletic competition and good physical health in support of the 
gay lifestyle,”191 a beauty pageant,192 parades,193 Boy Scouts,194 newspapers,195 
public speakers,196 and custom t-shirt printers.197 Free speech doctrine recog-
nizes that creative professionals have a right to express their own views and 
not be forced by the government to express views they disagree with.  

These precedents explain that photographers, bakers, florists, and other 
businesses and organizations engaged in expression have the constitutional 
freedom to reject an engagement because it does not fit their personal values 
or artistic and stylistic approach. These artistic choices differ in kind from the 
invidious discrimination that public-accommodations laws are meant to pre-
vent. But the Masterpiece Study did not delineate between the reasons for 
non-responses of photographers, bakers, and florists Specifically, the Master-
piece Study never evaluates whether any of the post-Masterpiece non-re-
sponses resulted from artistic judgments as opposed to sexual orientation dis-
crimination. These omissions undermine the Masterpiece Study’s 
applicability to claims involving speech-based objections to creating an ex-
pressive product for a same-sex wedding.  

IV. CONCLUSION 

The Masterpiece Study suffers both in its methodology and conclusions. 
The study detected an anomalous pre-Masterpiece discrimination against op-
posite-sex couples. This caused Professor Barak-Corren to inconsistently label 
non-responses between Waves 1 and 2 and Waves 3 and 4, created a regres-
sion-to-the-mean issue that the study never addresses, and contributed to sig-
nificant inconsistencies in inquiries between pre-and-post Masterpiece waves. 
This then led to the spurious causal explanation that underpins the 

 
191 Apilado v. North American Gay Amateur Athletic Alliance, 792 F. Supp. 2d 1151, 1161 

(2011). 
192 Green v. Miss United States of Am., LLC, 533 F. Supp. 3d 978, 992–98 (D. Or. 2021). 
193 Hurley, 515 U.S. at 569–81 (public-accommodations law could not apply to parade in a way 

that altered parade’s speech); Bd. of Ancient Ord. of Hibernians v. Dinkins, 814 F. Supp. 358, 366 
(S.D.N.Y. 1993) (same). 

194 Boy Scouts of Am., 530 U.S. at 650–56. 
195 Groswirt v. Columbus Dispatch, 238 F.3d 421 (6th Cir. 2000). Cf. McDermott v. Ampersand 

Pub., LLC, 593 F.3d 950, 962 (9th Cir. 2010) (“To the extent the publisher’s choice of writers 
affects the expressive content of its newspaper, the First Amendment protects that choice.”). 

196 City of Cleveland v. Nation of Islam, 922 F. Supp. 56, 59 (N.D. Ohio 1995). 
197 Lexington-Fayette Urb. Cnty. Hum. Rts. Comm’n v. Hands On Originals, 592 S.W.3d 291, 

294 (Ky. 2019). 
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Masterpiece Effect. The study also counted non-responses as discrimination 
without giving reasons to rule out other explanations. And when we evaluated 
explicit denials, we attained different conclusions. In our analysis, we exam-
ined previously “gay antagonist” creative professionals. This population ex-
plicitly declined same-sex wedding inquiries less often after Masterpiece. Sta-
tistically sound studies do not vary in their results based on how the variables 
contained in the data are arranged. Entirely different findings based on ex-
plicit rejections make clear that the study’s conclusions are not sound. The 
study maintained no true control group. And the study never measured cre-
ative professionals’ exposure to Masterpiece to establish a link between 
knowledge of the opinion and a change in behavior.  

These shortcomings undermine one of the potential uses of the study: 
evaluating the government interest prong of strict scrutiny analysis. But the 
Masterpiece Study establishes no factual basis to conclude that granting a re-
ligious exemption limits access to goods and services or causes widespread 
dignitary harm. Without proper methodology or reliable conclusions, the 
study cannot provide an evidentiary basis to deny religious exemptions. The 
study’s purported legal value also rests on a questionable doctrine of conse-
quentialism. “The very purpose of a Bill of Rights was to withdraw certain 
subjects from the vicissitudes of political controversy, to place them beyond 
the reach of majorities and officials.”198 A consequentialist approach discards 
these important protections in order to guard against diffuse and unproven 
discrimination. It also opens the door to forced artistic expression and sup-
pression of speech to combat discrimination that has not been proven to exist.  

Finally, Professor Barak-Corren fails to measure or even consider whether 
her recommendations would increase anti-religious animus.199 Under her ap-
proach, creative professionals would face the choice between being forced out 
of business or a broken conscience. When judicial decisions are built on the 
quicksand of inconclusive social science, unintended and unanticipated ef-
fects are likely to follow. Better that courts perform their hard tasks with the 
sound tools of constitutional interpretation and legal analysis already at their 
disposal.  

 

 
198 Barnette, 319 U.S. at 638. 
199 See, e.g., Masterpiece Cakeshop, 138 S. Ct. at 1732; Dr. A v. Hochul, 142 S. Ct. 552, 556 

(2021) (mem.) (Gorsuch, J., dissenting) (“This record practically exudes suspicion of those who 
hold unpopular religious beliefs.”); Masterpiece Cakeshop Inc. v. Elenis, 445 F. Supp. 3d 1226, 
1239–43 (D. Colo. 2019); Klein, 506 P.3d at 1125–27. 
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