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Does the Establishment Clause Require Broad Restrictions on Religious Expression As
Recommended By President Obama’s Faith-Based Advisory Council?

During his presidential campaign, Barack Obama promised to reform the Faith-Based Initiative
as conceived by President Bush, while at the same time expressing his support for the general
concept. Ina keynote address on the subject, Mr. Obama asserted that “[s]ecularists are wrong
when they ask believers to leave their religion at the door before entering the public square.”?
Upon taking office, President Obama established an Advisory Council on Faith-Based and
Neighborhood Partnerships, which in turn created a Reform of the Office Taskforce to evaluate
the Initiative and recommend reforms. The recommendations that have now been approved by
the Taskforce and the Advisory Council include some widely supported measures, but several of
the recommendations also have been interpreted by critics as going further than necessary in
extricating religion from the public square.

This paper considers whether these particular recommendations, which effectively prohibit
government funding of otherwise qualifying activities if they are too religious, are required by
the Establishment Clause.? Professors Ira C. Lupu and Robert W. Tuttle have written
extensively on the faith-based initiative and have argued that the Establishment Clause does and
should require a broad exclusion of religious content from otherwise qualifying activities
supported by direct government funding.® Others have argued that in a program in which funded
organizations are selected without regard to religion, the Establishment Clause accommodates
their private religious expression, provided it furthers the purposes of the program. *

The Bush Administration prohibited the use of funds for “inherently religious activities,” an
ambiguous phrase used by the U.S. Supreme Court to describe activities which cannot be directly
funded even ina religion-neutral program.® Faced with this vague guidance, some faith-based
organizations chose to forego the funds available to their secular counterparts so as to preserve
their distinctive religious mission. Others chose to participate, sometimes to their legal
detriment. Inthe absence of definitive guidance, a growing number of court cases have adopted
the exclusionary view on religious content.®

The Taskforce’s recommendations recognize that the phrase “inherently religious™ is ambiguous
and subject to varying interpretations. But in the process of attempting to provide more clarity,
the recommendations adopt the view that a narrow restriction would “permit some things the
Constitution prohibits.” Citing the work and views of Professors Lupu and Tuttle, the
recommendations assert that a “fair reading” of the case law prohibits funding any activity
containing “overt religious content.” Accordingly, the recommendations replace the phrase
“inherently religious activities” with “explicitly religious activities.”’

This is indeed a fair and straightforward reading of both U.S. Supreme Court case law and recent
lower court cases.® Perhaps most directly, the Court in Bowen v. Kendrick held that a
government aid program may violate the Establishment Clause if the funds are expended on
“specifically religious activities” or for “materials that have an explicitly religious content or are
designed to inculcate the views of a particular religious faith.”® The Taskforce recommendations
closely track this language.



But does this reading place too much emphasis on a few short phrases while missing the larger
principles developed by the Court, which suggest that the phrases in Bowen should be narrowly
interpreted? As an initial matter, the Bowen Court held that no “express provision preventing the
use of federal funds for religious purposes” was required because the general statutory
constraints on the use of the funds were sufficient.*° But such general statutory constraints might
not exclude integrated religious content in activities furthering the program’s purposes.
Therefore, the Court’s analysis suggests that “specifically religious activities” include only those
religious activities that do not also directly further the program’s secular purposes (such

activities might be characterized as “exclusively religious activities™).

Similarly, the Court stated that “evidence that the views espoused on questions such as
premarital sex, abortion, and the like happen to coincide with the religious views of the program
grantees would not be sufficient to show that the grant funds are being used in such a way as to
have a primary effect of advancing religion.”** On this basis, the “views of a particular faith,”
which the Court held could not be funded, do not include religious views on the subject matter of
the program. Put differently, the Court intended the phrase “views ofa particular faith” to apply
only to views on exclusively religious subjects outside the scope of the program.

Following Bowen, the Court restated the Establishment Clause requirement as prohibiting
funding which results in governmental indoctrination of religion.*? In applying this test, the
Court has focused less on assessing whether the character of an activity is too religious and more
on assessing whether any religious content may be attributable to the government. Even prior to
Bowen, the Court had held that indirect aid does not implicate the Establishment Clause because
the choices of individual recipients of indirect aid to use the funds for religious activities are not
attributable to the government. '3 In its most recent case involving direct aid to religious schools,
a four-justice plurality of the Court built on this analysis, observing that

the question whether governmental aid to religious schools results in
governmental indoctrination is ultimately a question whether any religious
indoctrination that occurs in those schools could reasonably be attributed to
governmental action. 14

The plurality went on to state that “[i]n distinguishing between indoctrination that is attributable
to the State and indoctrination that is not, [the Court has] consistently turned to the principle of
neutrality, upholding aid that is offered to a broad range of groups or persons without regard to
their religion.”*® Inapplying the neutrality principle to the question of attribution, the plurality
explained that

Ifthe religious, irreligious, and areligious are all alike eligible for governmental
aid, no one would conclude that any indoctrination that any particular recipient
conducts has been done at the behest of the government. For attribution of
indoctrination is a relative question. If the government is offering assistance to
recipients who provide, so to speak, a broad range of indoctrination, the
government itself is not thought responsible for any particular indoctrination. *®



On this basis, the plurality concluded that if “eligibility for aid is determined in a constitutionally
permissible manner, any use of that aid to indoctrinate cannot be attributed to the government
and is thus not of constitutional concern.”*’

The Court has required neutrality to avoid attribution in other cases involving aid to private
organizations. Most recently, in University of Wisconsin v. Southworth, the Court rejected a
challenge to a fee collected from students at a public university and used to fund student
organizations on a viewpoint neutral basis.® The Court noted that in Rosenberger v. University
of Virginia it had rejected the argument “that any association with a student newspaper
advancing religious viewpoints would violate the Establishment Clause.”*® Instead, the Court
had held “that the school’s adherence to a rule of viewpoint neutrality in administering its
student fee program would prevent ‘any mistaken impression that the student newspapers speak
for the University.””2° Applying this rationale, the Court concluded that “[v]iewpoint neutrality
is the justification for requiring the student to pay the fee in the first instance and for ensuring the
integrity of the program’s operation once the funds have been collected.”?

By way of contrast, Professors Lupuand Tuttle have argued that attribution for Establishment
Clause purposes should turn not on neutrality but on predictability. That is, religious expression
by a private grant recipient should be attributed to the government if a government official could
reasonably foresee that the recipient would engage in such expression.??> They argue that this
broader standard for attribution is necessary because the Establishment Clause uniquely
constrains government action.® They have also argued that “when government finances a
service program with systematic and frequent religious content, especially in a context that
involves the potential for significant human transformation, it becomes responsible for religious
indoctrination.”* These are certainly plausible standards for attrioution, but they are not
necessarily the only plausible standards. Indeed, it is not evident that the unique character of the
Establishment Clause necessarily makes the government responsible for private religious
expression it can reasonably foresee when the recipient is selected without regard to religion.?®
Further, excluding any activities with “systematic and frequent religious content” appears to be
inconsistent with the holdings in Rosenberger and Southworth that religious neutrality is required
to avoid attribution for Establishment Clause purposes.

The Court’s focus on neutrality also avoids the need for government officials to make
unconstitutional religious determinations. In New York v. Cathedral Academy,?® the Court struck
down a statute which allowed religious schools to obtain reimbursements for costs incurred with
respect to certain examinations, provided the examinations were not too religious. The statute
required government officials to “review in detail all expenditures for which reimbursement is
claimed, including all teacher-prepared tests, in order to assure that state funds are not given for
sectarian activities.”?’ The Court rejected this audit, noting that it would place religious schools
“in the position of trying to disprove any religious content in various classroom materials” while
at the same time requiring the state “to undertake a search for religious meaning in every
classroom examination offered in support ofa claim.”?® The Court concluded that “[t]he
prospect of church and state litigating in Court about what does or does not have religious
meaning touches the very core of the constitutional guarantee against religious establishment.
Taken together, Bowen and Cathedral Academy require government officials to identify
“specifically religious activities” or “explicitly religious content” or activities “designed to
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inculcate the views of a particular faith” without also engaging in a “search for religious
meaning.”3® This is no easy task. Further, the extent of such religious content in a particular
activity is not a reliable indicator of the activity’s religious character. Bible reading is a religious
activity if performed out ofa desire to know and obey God, but it is not if performed merely as a
study of literature. Eating bread and drinking wine is a religious activity if performed as part of
a communion service, but it is not if performed merely to satisfy physical needs or desires.
Ingesting peyote and killing chickens are generally not religious activities, but they become so
when conducted as a sacrament in certain religions. Employment Division v. Smith, 494 U.S. 872
(1990); Church of the Lukumi Babalu Aye v. Hialeah, 508 U.S. 520 (1993).!

As the government increasingly underwrites the activities constituting the public square, the
exclusion of all religious expression from government funded programs could lead to a
pervasively secular public square in which religious voices are marginalized. The question for
the Obama Administration (and others) is whether the Establishment Clause actually requires
this result, and one fair reading of the Clause is that it does.

But the context in Bowen, the more recent focus on attribution and neutrality in Mitchell v.
Helms, Agostini v. Felton, and Southworth, and the deference required in cases such as
Cathedral Academy collectively suggest that it may not. Instead, the Establishment Clause may
require only that activities be selected without regard to religion. Under this interpretation, an
exclusion would apply only to those religious activities that do not sufficiently advance the
program’s secular objectives. Such activities can be identified using secular standards; no search
for religious meaning is required. Given the continuing (and perhaps expanding) partnership
between government and private sector entities (including faith-based entities), it seems the
Court eventually will have to decide which reading is not only fair, but also correct.

*Stuart J. Lark is a partner in the Colorado Springs office of Holme Roberts & Owen LLP. He
concentrates on corporate, tax, constitutional and transactional matters for nonprofit
organizations.
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31 Further, even if there were consistent standards for government officials to identify explicitly
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