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Professional Responsibility & Legal Education
Attorneys’ Fees in Class Actions: The Problem Remains
By Jack Park*

In 2005, as a member of a plaintiff  class in a securities 
lawsuit, I objected to the attorneys’ fee component of 
a proposed settlement. Over my objection, the court 

approved a settlement that resulted in a class counsel’s recovery 
of a contingency fee of 25% (plus expenses) from a settlement 
fund of $80 million—a fi gure that represented a multiplier of 
4.7 on the “lodestar” fi gure derived by multiplying the hours 
worked by the typical fee. Put diff erently, class counsel would 
have had to have worked far more hours at their regular billing 
rate to receive that amount in fees.

 Notwithstanding my lack of success, I think it worthwhile 
to refl ect on this experience for two reasons. First, the attorneys’ 
fee component of class action settlements has been the subject 
of substantial debate in recent years. One question that has 
been discussed is whether attorney fee awards are increasing. 
Secondarily, the debate continues because Congress did not 
address attorney fees to any substantial extent in the Class 
Action Fairness Act of 2005.1

In this article, I will use my experience to describe the 
practice of attorney fee litigation in the class action context. 
Without suggesting that it is typical, I will discuss my experience 
as an objector, fi rst setting out the ethical background for 
determining the reasonableness of an attorney’s fee. Th en, I will 
describe the Xcel litigation and the district court’s consideration 
of the claim for attorney fees and expenses. Finally, I will try to 
put my experience and this lawsuit into the broader context. 
In my judgment, it is only by objecting that unnamed class 
members can bring their interests before the courts, and they 
should pursue this avenue.

The Ethical Background

Th is discussion, like any discussion of attorneys’ fees, 
takes place against the backdrop of the rules of legal ethics. 
Rule 1.5 of the ABA Model Rules of Professional Conduct 
requires that the fees and expenses charged by an attorney not 
be “unreasonable.”2 Rule 1.5 further provides:

The factors to be considered in determining the 
reasonableness of a fee include the following:

(1)  the time and labor required, the novelty and diffi  culty 
of the questions involved, and the skill requisite to perform 
the legal service properly;

(2)  the likelihood, if apparent to the client, that acceptance 
of the particular employment will preclude other employment 
by the lawyer;

(3)  the fee customarily charged in the locality for similar 
legal services;

(4)  the amount involved and the results obtained;

(5) the time limitations imposed by the client or the 
circumstances;

(6)  the nature and length of the professional relationship 
with the client;

(7)  the experience, reputation, and ability of the lawyer or 
lawyers performing the services; and

(8)  whether the fee is fi xed or contingent.3

In that regard, Rule 1.5 permits the use of contingent fees 
where they are not otherwise prohibited, and likewise requires 
that they be reasonable.4

These ethical rules prompt several observations. 
Ultimately, the Rule 1.5 factors should not be considered in a 
vacuum, but, rather, as they play out in the market. 

First, an attorney’s hourly billing rate presumptively 
refl ects that lawyer’s skill and experience as measured by the 
applicable market.5 To the extent that skill and experience may 
be subsequently taken into account in leveraging an enhanced 
fee, either directly or by pointing to results, a measure of double-
counting would appear to be going on.6 We should expect a 
lawyer who bills at a higher hourly rate to achieve good results, 
and paying that lawyer at those rates goes a long way toward 
compensating that lawyer adequately. Likewise, even when 
engaging in discovery and preparing dispositive motions in a 
particular case is “particularly time-consuming or demanding... 
that fact would be captured in the number of hours expended on 
the litigation, and the plaintiff s’ counsel would be compensated 
accordingly in any fee award.”7 

Second, Rule 1.5’s focus on the client’s perception that 
his case may preclude other employment by the lawyer is 
incomplete, because the lawyer is a party to that transaction. 
Even though some cases may consume a disproportionate 
amount of time or eff ort, the lawyer should be in a better 
position than the prospective client to anticipate them. In 
lawyer-driven litigation like securities, redistricting, and 
institutional reform litigation, the lawyer who does not expect 
to do a large amount of work is likely inexperienced. Rather 
than looking at the client’s perception of the preclusive eff ect of a 
proposed lawsuit, the reasonable expectations of an experienced 
lawyer should be imputed to the lawyer. 

Th ird, law fi rms that take on a portfolio of clients and 
matters spread the risk that any attorney will take on litigation 
that consumes a disproportionate of time and other resources.8 
Th ose law fi rms, and lawyers generally, know how to turn down 
business that does not off er a reasonable likelihood of success 
and remuneration.9     

The Xcel Litigation

By notice dated January 14, 2005, I was advised of the 
proposed settlement of class actions involving claims made 
on behalf of the purchasers of the common stock of Xcel 
Energy, Inc., between January 31, 2001 and July 25, 2002. 
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Xcel Energy is a public utilities holding company that, through 
its subsidiaries, was serving electrical and natural gas retail 
customers in twelve western and midwestern states. I was a 
member of the class because I had purchased shares of one 
of Xcel Energy’s predecessors and had participated in the 
dividend reinvestment program. No doubt notice of the class 
action had been published somewhere (in a publication I do 
not read), notice of the settlement was published too (again, in 
publications I do not read), and the litigation was discussed in 
Xcel’s annual reports, but the notice of January 14, 2005 was the 
fi rst notice I received of the lawsuit and my plaintiff  status. 

Xcel Energy’s diffi  culties arose from its NRG subsidiary, 
which had been created in 1989 to tap into the domestic 
and international market for independent power production. 
NRG bought, built, and operated power plants, funding its 
operations with debt that was paid from the proceeds of sales 
of power in the competitive wholesale market. Before 2002, 
NRG’s operations were suffi  ciently profi table that Xcel sold 
some 26% of the stock to the public.10 Market conditions 
changed in 2001, however, and, as the prices for independently 
generated power fell, NRG had trouble handling its debt load. 
In December 2001, Moody’s placed NRG’s credit rating, then 
investment grade, on review for potential downgrading.11 Th e 
problem was that, if NRG were downgraded, it would have to 
post cash collateral that it did not have, and, if it did not post 
the collateral, it would be in default. Th e district court observed: 
“As NRG’s liquidity problems worsened, the market began 
showing signs of reduced confi dence in the IPP [Independent 
Power Producer] sector as a whole.”12

Xcel took steps to assist NRG, including committing 
additional capital and purchasing the public shares of NRG to 
bring it back in house. NRG’s problems continued, however, 
and Xcel was dragged down with it. At the beginning of the 
class action period, Xcel’s stock sold for $25.47 per share, and, 
as of June 3, 2002, it sold for $21.20.13 By July 1, 2002, Xcel’s 
stock was selling for $15.93 a share, and it was still $15.00 per 
share at the close of business on July 15.14 Finally, the problem 
became public. On July 25, 2002, Xcel Energy revealed that 
its credit facilities contained a cross-default provision, such 
that, if NRG defaulted, Xcel would be called on to cure that 
default and might, in turn, be in default on its covenants with 
its lenders. Put diff erently, NRG’s problems threatened to drag 
Xcel down too.  

Xcel held a conference call with analysts the next day. Th e 
price per share declined from its July 25 close of $11.94 to $7.55 
on July 26, and to $5.66 the following day, before rebounding. 
Ultimately, the uncertainty was cleared up, but not without cost, 
after Xcel severed its relationship with NRG and negotiated a 
release of the cross-default provision in exchange for concessions 
that increased its cost of borrowing and limited its access to 
credit funds. In addition, Xcel cut its dividend in half.15 

Th e fi rst lawsuit alleging violations of the Securities 
Exchange Act of 1934 and SEC Rule 10b-5 was fi led on July 
31, 2002. Th at lawsuit named Xcel and its former president 
and CEO, its CFO, and the former Chair of its Board as 
defendants. Th e plaintiff s alleged that the defendants made 
false and misleading statements relating to the relationship 
between Xcel and NRG and the eff ect of NRG’s problems 

on Xcel. In short order, thirteen more securities actions were 
fi led, as well as an action on behalf of holders of NRG Senior 
Notes, a shareholder derivative action, and two ERISA lawsuits. 
After the lawsuits were consolidated and class representatives 
appointed, the defendants moved to dismiss the complaint. Th e 
district court granted that motion in part and denied it in part.16 
After reviewing the documents produced by the defendants and 
engaging in mediation, but before any depositions were taken, 
the parties reached a settlement under which the defendants 
would pay $80 million to the securities plaintiff  class and $8 
million to the ERISA plaintiff  class. Class counsel for each of 
those classes would receive 25% of the fund plus expenses. 

I joined six other individuals and entities in objecting to 
the proposed settlement. In my letter, dated March 17, 2005, 
I noted that, as of then, securities class counsel had not fi led 
a fee application. Th ey did so on or about March 21, 2005. 
In addition, I objected to the anticipated hourly rate, noting 
that a lawyer who billed at $1,000 an hour would have to bill 
20,000 hours to produce a bill of $20 million. I noted that 
counsel for plaintiff s in civil rights cases in Alabama customarily 
identifi ed an hourly rate of $300 or less. I also objected to the 
use of a multiplier that would be used to back into the requested 
award; I anticipated that counsel would calculate the lodestar, 
determine what multiplier was needed to turn the lodestar into 
the award, then defend the multiplier. I further recommended 
that the court cut the contingency fee in half, to 12 ½%, which 
would result in an award of $10 million plus expenses. Again, 
because I fi led my objection before class counsel fi led their fee 
application, my objections were necessarily general.

In their fee application, class counsel for the Xcel securities 
plaintiff  class reported spending some 10,400 hours of time on 
the case. When multiplied by hourly rates ranging between $250 
and $650 for lawyers and $60 and $195 for paralegal time, the 
resulting lodestar fi gure was $4,255,949.17 A multiplier of 4.7 
was required to turn that fi gure into $20 million. Class counsel 
contended that the results they achieved and the diffi  culty of the 
case justifi ed the multiplier. Th ey also showed that, by reference 
to the results in other class action settlements, neither the 25% 
contingency nor the 4.7 multiplier was remarkable. 

Th e district court overruled the objections and awarded 
the requested fees and expenses to counsel for the securities 
and the ERISA plaintiff  classes.18 Th e court reasoned that the 
contingency of 25% comports with awards in similar cases, 
courts in other securities cases had approved multipliers in excess 
of four, and the 25% contingency was not unreasonable when 
cross-checked against the lodestar fi gure and the multiplier. 
With respect to the last, the cross-checking, the Eighth Circuit 
merely uses the lodestar to cross-check the contingency.19 

Attorneys’ Fees in Class Actions

Th is experience, typical or not, prompts consideration 
of several of the common criticisms of class action practice. 
In particular, it raises questions about the attorney-client 
relationship and the reasonableness of the attorney fee award. 
Th ere has been a debate about whether such awards are rising, 
but the real question may be whether anything limits them. 
And, whether there are limits or not, how should class members 
respond to notices of settlement?
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Bill Lerach, one of the more prominent class counsel, has 
famously said, “I have the greatest practice in the world because 
I have no clients. I bring the case. I hire the client. I do not have 
some client telling me what to do. I decide what to do.”20 As a 
general matter, the rules of legal ethics leave tactical decisions 
to the lawyer. So, in theory at least, the lawyer has plenty of 
latitude. Even so, those pesky clients have a say in the formation 
of the relationship and need to be kept informed, and some 
clients are peskier than others. And, whether clients are pesky 
or not, class counsel cannot completely dispense with them.21 
In a class action, class counsel form a relationship with a class 
representative, and those class representatives, deemed capable 
of adequately representing the unnamed class members, make 
the strategic decisions.22

In a 2003 Working Paper, Theodore Eisenberg and 
Geoff rey Miller suggested that, notwithstanding claims to 
the contrary, attorney fee awards in class actions were not 
increasing.23 In a 2004 program at the American Enterprise 
Institute, the participants, including Eisenberg, discussed 
possible limitations in the data, noting an apparent absence of 
cases from state courts and so-called “magnet” jurisdictions.24 
Paul Rubin, from Emory University, further suggested that the 
maximum of the range would become the mean, something 
that might be bearing out in practice.25 In Xcel, for example, 
class counsel justifi ed their 25% contingency by pointing to, 
among other things, the Th ird Circuit’s reliance on a declaration 
by John Coff ee, from Columbia Law School, suggesting that 
the average recovery in securities actions involving settlements 
greater than $10 million was 31%, and percentage recoveries 
between 25% and 30% were “fairly standard” in cases involving 
settlements between $100 and $200 million.26 Class counsel 
also pointed to awards in other cases that purported to show 
that their 25% contingency and the resulting multiplier of 4.7 
were not out-of-line. With the district court’s ruling upholding 
that multiplier, these and other class counsel can point to it to 
justify their own multipliers in future cases.

Arguments like this are flawed because they do not 
represent the operations of the market for attorney services. 
Instead, they represent the actions of courts justifying awards 
to counsel, which are akin to the creation of hot-house fl owers. 
Th e Eleventh Circuit has criticized this approach, observing, 
“Prior awards are not direct evidence of market behavior; the 
court is not a legal souk.”27 It also explained that, while there was 
some “inferential evidentiary value” to prior awards, giving them 
controlling weight over evidence of a lawyer’s actual billing rates 
and practices “equates to [improperly] giving the prior awards 
issue-preclusive value against a party whose interests were not 
even arguably represented in the prior litigation.”28 

If awards are not increasing, it is not clear what restrains 
them. Certainly, the process does not. Class counsel and 
class representatives have an incentive to settle cases when 
the reward in hand exceeds the likely results down the road. 
Defendants have little incentive to object; they want to bind 
as many potential plaintiff s as possible and, having negotiated 
the settlement, have little incentive to upset any part of it.29 
And, courts have an incentive to dispose of cases.30 None of 
these actors behaves irrationally when acting in this fashion. 
But, where does that leave the unnamed class members? Th ey 

can object, but the plaintiff s’ counsel want their money; the 
defendants want their deal and may have conveyed their silence; 
and the courts want the cases gone.

Objections are not easy. In my case, the hearing was 
in Minneapolis. Th e district court graciously allowed me to 
participate by telephone. But my anticipated recovery was tiny, 
and, more importantly, the process is skewed. My objection 
had to be postmarked before class counsel submitted their fee 
application. As a result, my objections were general, and, to the 
extent I objected to the fact that no fee application was fi led, 
moot by the time of the hearing. I understand that, in their 
fee applications, counsel want to take objections into account, 
but that is not entirely fair to prospective objectors. Th e fee 
application should be fi led before objections are due, and class 
counsel can address them at the hearing. Finally, objectors fi nd 
themselves lonely because few class members will join them. As 
class counsel would have it, that refl ects satisfaction with the 
deal, but I believe a measure of rational ignorance is at work. If 
class members see that they are getting something for nothing, 
and the process for objecting is not friendly to them, they will 
have little incentive to object.

In my judgment, lawyers who are members of plaintiff  
classes should consider objecting to awards that appear excessive. 
Lawyers have the experience to judge whether a requested award 
appears related to the recovery. So do institutional investors, 
several of whom objected to the attorney fee request in Xcel. 
Th ose institutional investors need to speak up and to choose 
their sides. In Xcel, several submitted written objections 
but none participated at the hearing. Furthermore, those 
institutional investors are frequently active plaintiff s, a fact 
which compromises their objections because they hire some 
of the class counsel who appear frequently. Still, lawyers and 
institutional investors have the ability to articulate serious 
objections. 

Objecting may look like a futile act, but it is the only game 
in town. And it is the only way to be heard. Likewise, it is the 
only way of forcing the courts to carry out their responsibility 
to scrutinize proposed class action settlements.31 By becoming 
the squeaky wheel, objectors may help to put limits on the 
operations of a class action system that needs them to further 
interests that are not theirs. 
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