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Does EPA’s Clean Power Plan Proposal Violate the States’ Sovereign 
Rights?
By David B. Rivkin, Jr., Andrew M. Grossman, & Mark W. DeLaquil*

Congress’s statement of policy in the Clean Air Act 
that “air pollution control at its source is the primary 
responsibility of States and local governments” is not 

merely hortatory.1 It reflects both the practical reality of and 
constitutional limitations on federal regulation of air quality. 
The practical reality is that the federal government relies on the 
states both for the detailed policymaking necessary to achieve 
national goals on a state-by-state basis and for the implemen-
tation and enforcement of pollution-control programs with 
respect to particular sources. But, no matter its reliance, the 
federal government is forbidden from commandeering the 
states or their officials to carry out federal law, from coercing 
them to do so, and from invading the states’ own powers. 
The Clean Air Act resolves this tension through a system of 
“cooperative federalism” that gives states the opportunity to 
regulate in accordance with federal goals and provides for direct 
federal regulation as a backstop should they fail to do so. This 
accommodation allows the federal government to enlist the 
states’ assistance in achieving federal goals without exceeding 
its authority under the Constitution. 

The Environmental Protection Agency’s “Clean Power 
Plan” (the “Proposed Rule”) abandons that careful accommoda-
tion and, in so doing, violates the Tenth Amendment and prin-
ciples of federalism. The Proposed Rule requires each state to 
submit a plan to cut carbon-dioxide emissions by a nationwide 
average of 30 percent by 2030. Although ostensibly directed at 
emissions from fossil-fuel-fired power plants, the Proposed Rule 
sets targets for individual states that incorporate “beyond-the-
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fenceline” cuts to be achieved by increasing reliance on natural 
gas generation, adopting zero-emissions generation such as wind 
and solar, and reducing electricity demand. The goal is to phase 
out coal-fired power plants, which currently account for nearly 
40 percent of electricity generation.

In the service of achieving EPA’s policy objectives, the 
Proposed Rule forces each state to overhaul its energy market. 
Just to keep the lights on, states will have to dramatically change 
their energy mix, to account for the loss of coal-fired generating 
capacity, and to rework their regulation of energy producers, 
power dispatch, and transmission. This will require changes to 
states’ legal and regulatory structures, as well as numerous regu-
latory actions directed at their own citizens—energy producers 
and consumers alike. In order to accomplish these objectives, 
even a state that declines to implement the Clean Power Plan 
will have to employ EPA’s “building blocks” to prevent the Plan 
from wrecking the state’s energy economy. And states that refuse 
to accede to EPA’s demand to implement this new program face 
the specter of financial sanctions. In short, EPA’s Proposed Rule 
forces the states to act to carry out federal policy. It is a gun to 
the head of the states: “Your sovereignty or your economy” is 
EPA’s ultimate demand.

But the federal government may not “require[] the States 
to enact or administer a federal regulatory program.” Printz v. 
United States, 521 U.S. 898, 926 (1997). Nor may it “command 
state or local officials to assist in the implementation of federal 
law.” Id. at 927. Nor may it employ penalties and threats to 
“coerce[] a State to adopt a federal regulatory system as its own.” 
NFIB v. Sebelius, 132 S. Ct. 2566, 2602 (2012) (Roberts, C.J.). 

Because it violates those cardinal rules, the Proposed 
Rule’s directives to the states “are, in the words of The Federal-
ist, ‘merely acts of usurpation’ which ‘deserve to be treated as 
such.’” Id. at 2592 (quotation marks omitted). The Proposed 
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Rule should be withdrawn. If the rule is finalized, and if it is 
held to be within EPA’s statutory authority, the courts would 
be constrained to reject it as exceeding federal power under 
the Constitution.

I. Background

A. The Clean Air Act and Section 111(d)

The Clean Air Act “made the States and the Federal 
Government partners in the struggle against air pollution.”2 
As to stationary sources of emissions, the Act contains several 
programs under which EPA sets standards, such as for the 
concentration of certain pollutants in ambient air, that are 
then implemented and administered by the states through State 
Implementation Plans (“SIPs”) prepared by the states.3 These 
implementation plans address, among other things, enforceable 
emission limitations for sources, monitoring systems, enforce-
ment programs, adequacy of personnel and funding available 
to implement the plan, and consultation and participation by 
local political subdivisions affected by the plan.4 

EPA, in turn, is required to approve state implementation 
plans that satisfy the requirements of the Act and applicable 
regulations, including standards set by EPA.5 Only if a state 
fails to submit an implementation plan, or submits one that 
is deficient, may EPA directly regulate sources itself through 
promulgation of a Federal Implementation Plan (“FIP”). 

In this system, EPA is “charged by the Act with the re-
sponsibility for setting [national standards],” but “it is relegated 
by the Act to a secondary role in the process of determining 
and enforcing the specific, source-by-source emission limita-
tions which are necessary if the national standards it has set are 
to be met” and “may devise and promulgate a specific plan of 
its own only if a State fails to submit an implementation plan 
which satisfies those standards.”6 

Section 111(d) implements this cooperative approach 
for setting “standards of performance” for certain existing 
stationary sources of air pollutants.7 It provides for EPA to 
direct the states to submit plans that “establish[] standards of 
performance for any existing source for any air pollutant” which 
would be subject to an EPA-prescribed standard if emitted by 
a new source and that “provide[] for the implementation and 
enforcement of such standards of performance.”8 A “standard 
of performance” is defined as “a standard for emissions of 
air pollutants which reflects the degree of emission limita-
tion achievable through the application of the best system 
of emission reduction which (taking into account the cost 
of achieving such reduction and any nonair quality health 
and environmental impact and energy requirements) [EPA] 
determines has been adequately demonstrated.”9 State plans, 
however, may also “take into consideration, among other fac-
tors, the remaining useful life of the existing source to which 
such standard applies.”10 Only in the event that a state “fails to 
submit a satisfactory plan,” or fails “to enforce the provisions 
of such plan,” may EPA step in and regulate itself by setting 
and enforcing standards.11 

B. EPA’s Proposed Rule 

EPA’s Proposed Rule relies on the agency’s Section 111(d) 
authority to set standards for existing fossil-fuel-fired power 

plants.12 It aims to reduce carbon dioxide emissions from the 
power sector by 30 percent by 2030, relative to 2005 levels, by 
requiring states to overhaul their “production, distribution and 
use of electricity.”13 States must submit state plans to achieve 
“emission rate-based CO2 goals” that EPA has specified for each 
state.14 These targets are based on projected emissions reductions 
that EPA believes can be achieved through the combination of 
four “building blocks”:

1.	 Reducing the carbon intensity of generation at 
individual affected [power plants] through heat rate 
improvements.

2.	 Reducing emissions from the most carbon-intensive 
affected [power plants] in the amount that results from 
substituting generation at those [power plants] with 
generation from less carbon-intensive affected [power 
plants]….

3.	 Reducing emissions from affected [power plants] 
in the amount that results from substituting generation at 
those [power plants] with expanded low- or zero-carbon 
generation.

4.	 Reducing emissions from affected [power plants] 
in the amount that results from the use of demand-side 
energy efficiency that reduces the amount of generation 
required.15

In plain English, EPA’s building blocks anticipate that, 
to meet EPA’s targets, states will have to: (1) require plants to 
make changes to increase their efficiency in converting fuel into 
energy; (2) replace coal-fired generation capacity with increased 
use of natural gas; (3) replace fossil-fuel-fired generation capac-
ity with nuclear and renewable sources, such as wind and solar; 
and (4) mandate more efficient use of energy by consumers.16 
These “building blocks,” in one combination or another, are 
effectively the only ways that a state could reorganize its electric 
generating capacity to achieve the targets set by EPA. 

EPA describes this as a “plant to plug” approach that 
comprehensively addresses all aspects of energy production 
and consumption based on “the interconnected nature of the 
power sector.”17 In this respect, unlike other emissions-control 
programs, EPA’s Proposed Rule relies extensively on “beyond-
the-fenceline” measures—that is, regulation of things other than 
the emissions of the sources it actually purports to regulate. This 
describes all but the first of EPA’s building blocks. 

The Proposed Rule requires states to submit implemen-
tation plans, including all necessary statutory and regulatory 
changes, by June 30, 2016, absent special circumstances.18 Any 
state that does not submit an implementation plan consistent 
with the rule’s requirements will be subject to a federal plan 
devised by EPA that regulates fossil fuel-fired power plants in 
the state.19

C. The Proposed Rule Requires States To Overhaul Their Energy 
Sectors

Because EPA used “the combination of all four building 
blocks” to set state emissions targets,20 those targets cannot be 
achieved only by employing controls at the sources ostensibly 
subject to Section 111(d) regulation: fossil-fuel-fired power 
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plants.21 Accordingly, compliance with the Proposed Rule will 
require states to take “beyond-the-fenceline” measures that 
involve fundamentally restructuring their regulation and use 
of electricity.22 

First, states will have to eke out whatever efficiency gains 
can be accomplished in a cost-effective manner from their exist-
ing coal-fired generation fleet. While this step may be within the 
existing statutory authority of state environmental regulators, 
feasible improvements may be few and far between, due to up-
grades already implemented to comply with other regulations.23 
In general, states will be able to achieve improvements of only a 
few percentage points in emissions reduction, at most24—com-
pared to the 30 percent, on average, that is required in total. 
Some upgrades could potentially trigger new source review 
obligations, making them economically infeasible.25 

Second, states will have to revise the statutory and regula-
tory systems that govern dispatch among power plants to place 
coal-fired plants—which typically supply baseload power—at 
the rear of the pack.26 That change, in turn, will require ad-
ditional state actions to ensure that customers in certain areas 
relying on affected plants are not left without power or forced to 
bear unreasonable costs.27 It will also require substantial changes 
to utility regulation as systems that put cost and reliability first 
in making dispatch determinations are reworked to consider 
other factors.28 And in states where dispatch is controlled by 
federally regulated multi-state regional transmission organiza-
tions, other regulatory or inter-governmental actions will be 
required.29

Third, states will have to develop or incentivize zero-
emissions generation, which will require state authorizing 
legislation and expenditures.30 Developing sources such as wind 
and solar will inevitably implicate other environmental issues, 
such as endangered species protection, that states must also 
address, at considerable burden and expense.31 They must also 
address how increased renewable capacity, which may fluctu-
ate, fits into the transmission system and dispatch, as well as 
how such capacity will be compensated.32 In states where it is 
not feasible to add renewable capacity, or that do not receive 
credit for such capacity that is exported, other measures will be 
required. For example, West Virginia anticipates that it “would 
be forced to participate in some form of interstate program that 
would include the states in which West Virginia-produced wind 
energy is sold. Such a program would require new statutory 
authority, significant groundwork in determining which states 
would participate, negotiations with those states, resources to 
develop interstate agreements to create an entity that would 
administer the interstate program, and time to create parallel 
regulations in each state to implement a program that would 
allow West Virginia to receive credit for the zero carbon emis-
sions associated with current and future wind resources.”33 

Fourth, states will have to enact programs to reduce 
electricity demand in an enforceable fashion, requiring legisla-
tive and regulatory action.34 States with deregulated electricity 
markets will face particular challenges, because power plants 
may be independent of power distribution companies.35 This 
may also require, in some instances, regulation of consumers of 
electricity, which will be a new mission for state environmental 
and utility regulators.36

Finally, to achieve EPA’s targets, states will inevitably 
have to require the idling or retirement of some coal-fired 
power plants and deal with the consequences of doing so.37 
This includes maintaining electric reliability for all customers, 
ensuring that plant operators are appropriately compensated, 
and ensuring that the financial impact on electricity consumers 
is acceptable.38 

In sum, the Proposed Rule, if adopted as proposed or 
in a substantially similar form, will require states to overhaul 
their regulation of electricity and public utilities and to take 
numerous regulatory and other actions to comply with and 
accommodate the Proposed Rule while maintaining electric 
affordability and reliability. And that will be the case regardless 
of whether states take direct action and adopt “state plans” or 
whether they decline to promulgate a state plan and become 
subject to a federal plan—which, even if it applied only to coal-
fired plants, would presumably require their retirement—due 
to states’ pervasive regulation of the power sector, transmission, 
and utilities. For no state is doing nothing an option. 

II. The Proposed Rule Commandeers the States in 
Violation of the Tenth Amendment

The Tenth Amendment provides: “The powers not del-
egated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to 
the people.”39 It “states but a truism that all is retained which has 
not been surrendered.”40 But part of what has been retained is 
the states’ sovereign authority.41 Thus, “if a power is an attribute 
of state sovereignty reserved by the Tenth Amendment, it is 
necessarily a power the Constitution has not conferred on Con-
gress.”42 Among the powers denied to the federal government is 
the power to “use the States as implements of regulation”—in 
other words, to commandeer them to carry out federal law.43 
The Proposed Rule plainly does so and is therefore ultra vires. 

While the Commerce Clause “authorizes Congress to 
regulate interstate commerce directly[,] it does not authorize 
Congress to regulate state governments’ regulation of interstate 
commerce.”44 Thus, in New York v. United States, the Supreme 
Court struck down a provision of the Low–Level Radioactive 
Waste Policy Amendments Act that required states either to 
legislate to provide for the disposal of radioactive waste ac-
cording to the statute or to take title to such waste and assume 
responsibility for its storage and disposal.45 

New York holds that such commandeering is incom-
patible with the clear lines of accountability embodied in 
the Constitution’s vertical separation of powers. The federal 
government may, the Court explained, encourage state action 
by “‘attach[ing] conditions on the receipt of federal funds.’”46 
And it may “offer States the choice of regulating [an] activity 
according to federal standards or having state law pre-empted 
by federal regulation.”47 In both of these instances, the state is 
merely “encourage[ed]…to conform to federal policy choices,” 
and “the residents of the State retain the ultimate decision as to 
whether or not the State will comply” by holding state officials 
accountable for making such choices.48 But that accountability 
is undermined “where the Federal Government directs the States 
to regulate, [because] it may be state officials who will bear 
the brunt of public disapproval, while the federal officials who 
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devised the regulatory program may remain insulated from the 
electoral ramifications of their decision.”49 In enacting the “take 
title” provision, the Court concluded, “Congress has crossed 
the line distinguishing encouragement from coercion.”50

It made no difference that the provision allowed “latitude” 
to the States in choosing how to carry out the federal direc-
tive. While a state could choose to contract with a regional 
disposal compact, build a disposal site itself, etc., each of these 
options “underscore[d] the critical alternative a State lacks: A 
State may not decline to administer the federal program. No 
matter which path the State chooses, it must follow the direc-
tion of Congress.”51 Also irrelevant was the importance of the 
federal interest at stake, as well as the states’ participation in the 
formulation of federal policy.52 After all, “State governments 
are neither regional offices nor administrative agencies of the 
Federal Government,” but sovereigns in their own right.53

Printz v. United States reaffirmed and extended these 
principles to the commandeering of state officials.54 At issue 
was a federal statute that, although it did not command states 
to regulate, directed certain state law enforcement officers to 
conduct background checks on gun buyers and perform related 
tasks.55 In other words, the statute directed state officials “to 
participate…in the administration of a federally enacted regula-
tory scheme.”56 And that was a step too far: “Preservation of 
the States as independent and autonomous political entities” 
is unacceptably “undermined…by ‘reducing them to puppets 
of a ventriloquist Congress.’”57 Thus, the states may not be 
“dragooned…into administering federal law.”58

Yet that is precisely what the Proposed Rule would do. 
While the Proposed Rule ostensibly applies to the industrial 
category of fossil-fuel-fired plants, EPA makes no pretense that 
compliance can be achieved through the application of a system 
of emission reduction, such as pollution control technology, at 
those sources. Instead, EPA determined that the “best system of 
emission reduction” is a building-block approach that includes 
such beyond-the-fenceline measures as dispatch, development 
and integration of renewable generation capacity, and regula-
tion of power consumers.59 In this way, the Proposed Rule’s 
reach extends well beyond the fenceline of those sources, to 
the states’ regulation of their power sectors.

All of these things require EPA to enlist the states and 
their officers. While the agency has authority to directly 
regulate emissions by regulated sources in lieu of a state doing 
so—which regulation EPA anticipates will account for only a 
small fraction of total reductions60—the remainder of the ac-
tions required will have to be carried out by the states and their 
officials. Indeed, federal law expressly recognizes states’ exclusive 
jurisdiction “over facilities used for the generation of electric 
energy[,] over facilities used in location distribution or only 
for the transmission of electric energy in interstate commerce, 
[and] over facilities for the transmission of electric energy con-
sumed wholly by the transmitter.”61 As the Supreme Court has 
recognized, the “economic aspects of electrical generation”—
which lie at the very heart of the Proposed Rule—“have been 
regulated for many years and in great detail by the states.”62 
That includes states’ “traditional authority over the need for 
additional generating capacity, the type of generating facilities 

to be licensed, land use, ratemaking, and the like.”63 And it is 
“state public utility commissions or similar bodies [that] are 
empowered to make the initial decision regarding the need for 
power.”64 EPA does not—and could not, under its governing 
statute—purport to exercise or preempt these traditional state 
powers.65 Instead, it expects that the states will exercise them 
to carry out its ends.

The agency is remarkably candid on this point. It ac-
knowledges that states’ “utility regulatory structure” will affect 
precisely how each complies.66 It anticipates that administra-
tion of its rule will “extend federal presence into areas that, to 
date, largely have been the exclusive preserve of the state and, 
in particular, state public utility commissions and the electric 
utility companies they regulate,” but without entering those 
areas itself.67 It expects that a state plan will include “public 
utility commission orders.”68 It even recognizes that “affected 
entities” will include any “entity that is regulated by the state, 
such as an electric distribution utility, or a private or public 
third-party entity.”69 Indeed, each state must “demonstrate that 
it has sufficient legal authority to subject such affected entities 
other than affected [power plants] to the federally enforceable 
requirements specified in its state plan.”70 All of these things 
reflect EPA’s awareness that achieving its emissions targets will 
require far more than just emissions controls: compliance will 
require states to fundamentally revamp their regulation of their 
utility sectors and undertake a long series of regulatory actions, 
all at EPA’s direction.

The states have no choice in this matter. While EPA makes 
much of the “State Flexibilities” on offer,71 what states lack, as 
in New York, is the choice to “decline to administer the federal 
program.”72 Instead, the states are treated as “administrative 
agencies of the Federal Government.”73 For that reason, the 
Proposed Rule impinges on the states’ sovereign authority and 
therefore, like the actions under review in New York and Printz, 
exceeds the federal government’s power.74

The Proposed Rule is different in kind from the sort of 
actions that the Supreme Court has identified as permissible 
ways to encourage state action: offering states the first shot at 
regulation, backstopped by federal preemption, and attaching 
conditions to the receipt of federal funds.75 As to the former, 
EPA does not have the authority to preempt states’ regulation 
of their utility sectors and energy usage.76 Therefore states do 
not have the option of leaving compliance entirely in the hands 
of the federal government; they must take action to carry out 
federal policy.77

As to financial inducement,78 even states that refuse to 
submit implementation plans—thereby leaving the means 
of achieving CO2 goals to EPA in a federal plan—will still 
be forced to either carry out any beyond-the-fenceline mea-
sures identified by EPA or to account for the disruption and 
dislocation caused by the imposition of impossible-to-achieve 
emissions limits on power plants. If EPA effectively mandates 
the retirement of coal-fired plants, state utility and electricity 
regulators will have to respond in the same way as if the state 
itself had ordered the retirements. Likewise, if EPA mandates 
the installation of massively expensive control technologies or 
requires measures that disrupt the output of coal-fired plants, 
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the states again will be left to pick up the regulatory slack. 
In other words, even if a state is willing to accept the conse-
quences of declining to regulate it still does not remain free to 
decline to carry out aspects of the Proposed Rule—that is, to 
implement federal policy.79 In addition, as discussed below, to 
the limited extent that the Proposed Rule may be regarded as 
imposing conditions on the receipt of federal highway funds, 
it is unconstitutionally coercive. 

This “heads EPA wins, tails the State loses” aspect of the 
Proposed Rule is particularly damaging to political account-
ability. It will be counterintuitive, to say the least, for citizens of 
a state that declines to directly implement the Clean Power Plan 
to understand that the higher electric rates that they suffer as a 
result of state measures to maintain reliability are actually the 
consequence of EPA’s actions. To the contrary, citizens are far 
more likely to draw the conclusion that these negative impacts 
are the result of the state’s actions, which would get the chain 
of causation backwards.

Finally, the Proposed Rule is not the kind of regulation of 
state activities that the Supreme Court upheld in South Carolina 
v. Baker80 and Reno v. Condon.81 Baker upheld a federal statute 
that effectively required states to issue registered bonds.82 And 
Reno upheld a federal statute restricting a state’s ability to sell 
drivers’ personal information without their consent.83 The 
Court found in both cases that the laws at issue “‘regulated 
state activities,’ rather than ‘seeking to control or influence the 
manner in which States regulate private parties.’”84 By contrast, 
the Proposed Rule does exactly what both opinions identified as 
impermissible: “require the [state] to enact any laws or regula-
tions” and “require state officials to assist in the enforcement of 
federal statutes regulating private individuals.”85 That means, as 
the Court recognized in Reno, that New York and Printz control. 

In sum, the Proposed Rule violates the Tenth Amend-
ment’s anti-commandeering doctrine and therefore exceeds the 
federal government’s constitutional authority.86

III. The Proposed Rule Unlawfully Coerces the States

Just as the federal government may not commandeer 
states to carry out federal policy, it also may not coerce them 
to the same end by denying them “a legitimate choice whether 
to accept the federal conditions.”87 The Proposed Rule violates 
this anti-coercion doctrine in two respects: first, by poten-
tially leveraging federal highway funds to coerce states into 
implementing a new federal regulatory program; second, by 
threatening to punish the citizens of states (as well as the states 
themselves) that do not carry out federal policy. 

A. The Spending Clause

The Constitution empowers Congress to “lay and col-
lect Taxes, Duties, Imposts, and Excises, to pay the Debts and 
provide for the common Defence and general Welfare of the 
United States.”88 “Incident to this power, Congress may attach 
conditions on the receipt of federal funds” and thereby encourage 
states to carry out federal policy.89 But the federal government 
exceeds its constitutional authority when “‘the financial induce-
ment’” is “‘so coercive as to pass the point at which pressure 
turns into compulsion.’”90 

Thus, in NFIB v. Sebelius, the Supreme Court severed 
a statutory provision that leveraged states’ existing Medicaid 
funding to coerce them to implement a fundamentally new pro-
gram.91 The Chief Justice reasoned that, when new conditions 
imposed by Congress on funding “take the form of threats to 
terminate other significant independent grants, the conditions 
are properly viewed as a means of pressuring the States to ac-
cept policy changes.”92 That pressure becomes unconstitutional 
compulsion when the amount of funds at stake comprises a 
substantial portion of existing funding and the new conditions 
“accomplish[] a shift in kind, not merely degree” to the existing 
program93—that is, they “‘surpris[e] participating States with 
post-acceptance or ‘retroactive’ conditions.’”94 Thus, the Med-
icaid expansion constituted unconstitutional coercion because 
it amounted to an attempt to “‘conscript state agencies into the 
national bureaucratic army.’”95 The remedy was to give states 
the option of participating in the new program, without put-
ting at risk their existing funding.96 The Court’s reasoning has 
been described as establishing an “anti-leveraging principle.”97

That principle calls into question, as a general matter, 
the constitutionality of the Clean Air Act’s threat to withhold 
federal highway funding from states that fail to implement 
and enforce certain regulatory requirements.98 The basic argu-
ment is straightforward: “Congress has told states that wish to 
continue participating in the entrenched and lucrative federal 
highway program that they can do so only if they also agree to 
participate in a separate and independent program for reducing 
air pollution.”99

Professor Jonathan Adler of Case Western Reserve Uni-
versity School of Law has spelled out the argument’s particulars:

First, the Clean Air Act conditions the receipt of money 
for one program (highway construction) on compliance 
with conditions tied to a separate program (air pollution 
control). This may be problematic because a majority of 
the Court [in NFIB] thought Congress was trying to lever-
age state reliance on funding for one program (traditional 
Medicaid) to induce participation in another program (the 
Medicaid expansion). While the money at stake under the 
Clean Air Act is far less—most states receive substantially 
less in highway funds than in Medicaid funds—highway 
funding is less directly related to air pollution control 
(particularly from stationary sources) than traditional 
Medicaid is to the Medicaid expansion.

Though highway funding is less than that for Medicaid, 
it still may be enough to raise constitutional concerns. 
Highway funds are raised from a dedicated revenue source 
in gasoline taxes and placed in the Highway Trust Fund. 
For many states, federal highway funds represent the lion’s 
share of their transportation budget. As a consequence, 
threatening to take highway funds may strike some courts 
as unduly coercive under NFIB….

The Court in NFIB also stressed that conditional grants 
of federal funds operate much like a contract, and that 
the parties are limited in their ability to unilaterally revise 
the terms. This could expose another vulnerability in the 
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Clean Air Act because while the statutory requirements 
don’t regularly change, what states must actually do to 
comply with the Clean Air Act’s terms do. The require-
ments for state pollution control plans are constantly 
changing, as the EPA tightens or otherwise revises federal 
air quality standards and additional pollutants become 
subject to Clean Air Act regulation. Were this not enough, 
the recent inclusion of greenhouse gases as pollutants 
subject to regulation under the Act has radically altered 
states’ obligations, such that states will now have to do 
many things they could not have anticipated when the 
Clean Air Act was last revised in 1990.100

The Proposed Rule is particularly vulnerable under this 
analysis, for three reasons. First, the regulation of emissions 
by stationary sources—unlike, arguably, emissions by mobile 
sources—has absolutely nothing to do with the purposes of the 
highway funds program.101 Regulation of dispatch, develop-
ment and integration of zero-emissions generation capacity, 
and demand-side energy efficiency regulation are even further 
removed. Second, the Proposed Rule surprises states with new 
conditions that they never could have imagined when they 
chose to accept highway funds or to regulate under the Clean 
Air Act. Whereas prior conditions concerned the control of 
emissions, the Proposed Rule requires states, for the first time 
ever, to exercise their previously independent regulatory au-
thority over energy resources and utilities to carry out federal 
policy. Third, in addition to the substantial amount of money 
at stake,102 the Proposed Rule conditions states’ continued 
electric reliability on states’ regulatory actions to mitigate the 
impact of the steps necessary to achieve the rule’s targets. States, 
of course, depend on electric reliability to carry out their core 
police powers, such as public safety and the basic operation of 
government. EPA’s inducement is therefore “much more than 
relatively mild encouragement—it is a gun to the head.”103

NFIB suggests that the appropriate remedy would be 
to sever the penalty. While the federal government may offer 
conditional grants to encourage states to act, what it “is not 
free to do is to penalize States that choose not to participate in 
that new program by taking away their existing [programmatic] 
funding.”104 Like the statute at issue in NFIB, the Clean Air 
Act contains a severability clause.105 

Alternatively, the preamble of the Proposed Rule states 
EPA’s view that its individual “building blocks” are severable, 
“such that in the event a court were to invalidate our finding 
with respect to any particular building block, we would find 
that the [standard of performance] consists of the remaining 
building blocks.”106 “Whether the offending portion of a regu-
lation is severable depends upon the intent of the agency and 
upon whether the remainder of the regulation could function 
sensibly without the stricken provision.”107 Because the courts 
examine these two factors independently, an agency’s preference 
with respect to severability is not dispositive of the question.108 
The D.C. Circuit has declined, over an agency’s entreaties, to 
sever a portion of a regulation where so doing would cause “loss 
of flexibility” (a key concern of the regulation) among regulated 
parties.109 Elsewhere in the Proposed Rule, EPA recognizes 

that “state flexibilities”—its way of referring to things other 
than source-level emissions controls—are essential to achieving 
the rule’s interim and final targets.110 As a result, despite EPA’s 
stated preference to the contrary, the individual building blocks 
are not severable in light of the Proposed Rule’s structure and 
requirements.111 Accordingly, the Act’s severability clause should 
govern with respect to any penalties.

Published reports of recent public remarks by the EPA 
Administrator suggest that EPA’s current position is that it lacks 
authority to withhold highway funds from states that do not 
submit Clean Power Plan SIPs or from states whose SIPs EPA 
disapproves, on the basis that the Act’s highway-funds penalty 
applies only to SIPs under the national ambient air quality 
standards program.112 While this position is the best reading 
of the Clean Air Act, and may well be the only permissible 
reading, EPA does not appear to have made any legally binding 
statements that this is how it interprets the Act. And if EPA 
were to do so, the Agency likely would be due deference on 
such jurisdictional determinations,113 raising the specter that 
not addressing the coercive aspects of the Clean Power Plan 
would simply do nothing more than delay the problem until 
the Plan is sufficiently entrenched throughout the country that 
the practical effects of its coercive regime would be impossible 
to reverse.

In sum, the Proposed Rule cannot be regarded as a proper 
exercise of the federal government’s Spending Clause power to 
encourage the states to act. It is, instead, an improper attempt 
to leverage the states’ receipt of highway funds to implement 
a new and surprising set of conditions and, therefore, violates 
the anti-coercion principle.

B. The Commerce Clause

The anti-coercion rationale of NFIB applies equally 
to attempts to employ the Commerce Clause power as a 
“‘weapon of coercion, destroying or impairing the autonomy 
of the states.’”114 Whether Congress is threatening to abuse its 
Spending Clause authority by curtailing existing funding to 
force states to implement a new and fundamentally different 
program, or threatening to impair states’ sovereign prerogatives 
and injure their citizens if they choose not to “opt in” to a co-
operative federalism program promulgated under the auspices 
of the Commerce Clause, the Tenth Amendment operates to 
prevent the federal government from acting to “‘conscript state 
[agencies] into the national bureaucratic army.’”115

Applying the same factors as under the Spending Clause, 
a Commerce Clause regulation “has crossed the line distin-
guishing encouragement from coercion” when it leverages an 
existing and substantial entitlement of the citizens of a state or 
the state itself on a conditional basis in order to induce the state 
to implement federal policy.116 When, “‘not merely in theory 
but in fact,’” such threats amount to “economic dragooning 
that leaves the States with no real option but to acquiesce” to 
federal demands, they impermissibly “undermine the status of 
the States as independent sovereigns in our federal system.”117

That describes the Proposed Rule. EPA has stated that, if 
the states decline to implement its terms, the agency will impose 
a federal plan that does so.118 But the agency lacks authority to 
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carry out the actions described in its second, third, and fourth 
building blocks.119 Thus, a federal plan would have to focus 
on heat-rate improvements at coal-fired facilities, and—to 
achieve anywhere near the 30 percent average reduction in 
CO2 emissions targeted by EPA—would have to impose con-
trols so burdensome that they would force plant retirements 
and cripple the states’ electric power systems.120 The point, of 
course, would be to force states to pick up the slack necessary 
to maintain affordable and reliable electric service through 
“beyond-the-fenceline” measures that are beyond EPA’s author-
ity, regardless of whether a state chooses to fix the problems 
that EPA has created through a state implementation plan or 
through other “voluntary” measures. In neither instance could 
it be said that the decision to adopt or reject EPA’s preferred 
policies “‘remained the prerogative of the States.’”121 Instead, 
EPA’s “inducement” “is a gun to the head,” in light of the dis-
ruption and dislocation to citizens and the state itself if EPA 
were to carry out its threat.122

In sum, while EPA has the authority pursuant to the 
Commerce Clause to directly regulate certain emissions by 
stationary sources, a federal plan to implement the Proposed 
Rule would be inevitably and inherently coercive to the states.123

IV. Constitutional Avoidance

A court reviewing final action that is materially similar to 
EPA’s Proposed Rule could apply the doctrine of constitutional 
avoidance to preclude EPA from interpreting Section 111 in 
a way that exceeds the limits of federal power. The statutory 
language is not only readily amenable to such an interpretation, 
but is best read that way.

Out of respect for Congress, which is also bound by and 
swears an oath to uphold the Constitution, federal courts must 
construe statutes, “if fairly possible, so as to avoid not only the 
conclusion that it is unconstitutional, but also grave doubts 
upon that score.”124 Thus, “where an otherwise acceptable 
construction of a statute would raise serious constitutional 
problems, the Court will construe the statute to avoid such 
problems unless such construction is plainly contrary to the 
intent of Congress.”125 

Such an acceptable construction is available here. The key 
statutory term underlying EPA’s constitutionally suspect “build-
ing block” approach is “best system of emission reduction,” 
which the agency defines to include any possible “measures…
to improve emission rates and to reduce or limit…emissions.”126 
In effect, the agency views anything relating to a source—no 
matter how tenuously related or far removed—as fair game for 
regulations that nominally apply to the source alone. Among the 
problems with this approach is that it brooks no limiting prin-
ciple; EPA claims authority to force states to regulate anything 
connected to the electric system and anyone using electricity, in 
any way that might reduce electricity consumption. As shown 
above, the Proposed Rule’s constitutional infirmities are the 
result of its attempted centralization of the energy economy 
through measures that occur beyond the fenceline, in addition 
to more typical source-level requirements. 

But EPA’s unbounded definition of “best system of emis-
sion reduction” is not the only or the best reading of the term. 

The Supreme Court, viewing this language, easily recognized 
that it refers to “technologically feasible emission controls”—
that is, emission-reduction technologies implemented at the 
source.127 Indeed, EPA has reached the same conclusion in the 
context of Section 111(b) standards, which rely on the same 
term, explaining that that provision “assur[es] cost-effective 
controls are installed on new, reconstructed, or modified 
sources.”128 This reading, limited to source-level measures, also 
avoids constitutional doubt, because it concerns only sources 
of emissions themselves, which Congress unquestionably has 
the authority to regulate. 

Accordingly, to avoid the constitutional problems identi-
fied in this analysis, a federal court would be required to read the 
statutory term “best system of emission reduction” to encompass 
only source-level measures and would, on that basis, have to 
vacate EPA’s action as contrary to law. 

V. Conclusion 

What’s past is prologue, and this is not the first time 
that EPA has been oblivious to the constitutional limits on its 
authority to force the states to administer its own programs. In 
the mid-1970s, as the agency was still working out the terms 
of its relationship with the states under the Clean Air Act 
Amendments of 1970, it “order[ed] the states to enact statutes 
and to establish and administer programs to force their citizens 
to comply with [its] federal directive[s].”129 That effort was 
stopped in its tracks by three decisions, in quick succession, of 
the courts of appeals, astonished that a federal agency would 
attempt to arrogate such authority to itself.130 By the time the 
Supreme Court agreed to review the regulations, “the Govern-
ment declined even to defend them, and instead rescinded 
some and conceded the invalidity of those that remained.”131 

Since that time, the Supreme Court has been particularly 
attentive to overreaching by the federal government in its rela-
tionship with the states. Decisions like New York, Printz, and 
NFIB have recognized clear prohibitions on federal attempts 
to commandeer the states, to commandeer their officials, and 
to coerce them into action. The only constant in this changing 
field is that EPA has ignored these constitutional imperatives 
in its zeal to regulate. The best that can be said of the agency’s 
proposed Clean Power Plan is that, if finalized in anything like 
its current form, it will provide another valuable opportunity 
for the courts to advance the cause of federalism when they 
strike it down. 
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