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RELIGIOUS LIBERTIES

“CONSCIENCE ExEmMprTIONS”
By Lynn D. Wardle*

Note from the Editor:

This paper discusses the meaning, history, and present application of conscience exemptions under the U.S. Constitution. As
always, The Federalist Society takes no position on particular legal or public policy initiatives. Any expressions of opinion are
those of the author. The Federalist Society seeks to foster further discussion and debate about the constitutional and policy
issues involved with conscience exemptions. To this end, we offer links below to different perspectives on the issue, and we invite
responses from our audience. To join the debate, please e-mail us at info@fed-soc.org.

Related Links:
*Mark Strasser, On Same-Sex Marriage and Matters of Conscience, 17 WM. & MARY J. WoMEN & L. 1 (2010): htep://scholarship.

law.wm.edu/cgi/viewcontent.cgi?article=1301&context=wmjowl

*Douglas NeJaime, Marriage Inequality: Same-Sex Relationships, Religious Exemptions, and the Production of Sexual Orientation
Discrimination, 100 CaL. L. Rev. 1169 (2012): http://papers.ssrn.com/sol3/papers.cfm?abstract id=1969560

he term “conscience exemptions” is used today to

describe provisions of law that are intended to protect

personal rights of conscience (including especially
religious conscience) by creating exceptions to particular legal
commands or prohibitions. While concern over protecting
rights of conscience is as old as our nation, and an essential
cornerstone of our Constitution, the contemporary term
“conscience exemption” is a misleading phrase that does not
fully capture the meaning and importance of protecting rights
of conscience of individuals and groups of individuals in our
constitutional system.

“Conscience exemptions” regarding two subjects in par-
ticular have been the focus of political controversy in the past
forty years: abortion and same-sex marriage. Since the Supreme
Court mandated in Roe v. Wade that all states and the federal
government permit elective abortions throughout most or all
of pregnancy,’ there has been debate over proposed “conscience
protection” laws to protect health care providers who have
religious or moral objections to abortion from being forced to
participate in or facilitate providing abortions.? In 1973 (just
months after the Roe decision) Congress passed the “Church
Amendment,” which prohibits organizations receiving federal
health funds from discriminating in employment or extension
of staff privileges “because [the person] refused to perform or
assist in the performance of . . . abortion on the grounds that
his performance or assistance in the performance of the . . .
abortion would be contrary to his religious beliefs or moral
convictions . . . . Since then, Congress has expanded the
Church Amendment,” and enacted several other conscience-
protecting federal protections, including the 1988 “Danforth
Amendment,” prohibiting any educational institution from
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requiring any individual or institution to pay for or be penal-
ized for declining to perform abortion-related services,® the
1996 Snowe-Coats Amendment,” blocking a medical educa-
tion accreditation mandate requiring all OB/GYN programs
to require abortion training and barring discrimination against
persons or entities for their refusal to do so, and the Weldon
Amendments (beginning in 2004), barring federal funding
of any organization that discriminates against individuals or
entities that do not provide, pay for, or refer for abortion.® At
least forty-seven states and the District of Columbia also have
enacted conscience-protection laws relating to abortion.’

Likewise, when it appeared that some state might legal-
ize same-sex marriage,'® and especially since 2003 when the
Massachusetts became the first state to announce that it would
legalize same-sex marriage,'! there has been proposal, discus-
sion, and some limited adoption of “conscience exemptions”
that protect some individuals and entities with religious or
moral objection to same-sex marriage from any legal duty to or
liability for declining to assist in creating same-sex marriages.
All seven states that have legalized same-sex marriage by some
political process (legislative or popular initiative) have enacted
some explicit-but-limited statutory protection for some rights
of conscience.'? On the other hand, both of the states that
have legalized same-sex marriage by judicial decree have no
similar conscience protections—either by judicial decision or
legislation."

Protection for rights of conscience of objectors to same-sex
marriage has become a critical factor in the contest over legal-
izing same-sex marriage. After thirty-two consecutive defeats in
state-wide votes about same-sex marriage (in thirty-one states
where voters approved state “marriage amendments” barring
same-sex marriage, plus Maine, where voters “vetoed” legislation
legalizing same-sex marriage in 2009), all three states (Maine,
Maryland and Washington) where voters approved same-sex
marriage in November 2012 saw pro-same-sex-marriage cam-
paigns that followed a new strategy of reassuring voters that
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rights of conscience would not be impaired.'

It is likely that controversy over “conscience exemptions”
will not merely continue but increase. One reason is the political
momentum which the November 2012 votes legalizing same-
sex marriage in Maine, Maryland, and Washington (bringing to
total number of U.S. states that allow same-sex couples to marry
to nine—eighteen percent of the states) generated increases the
likelihood that same-sex marriage will be legalized in at least
some of the remaining seventeen (of twenty-six total “blue”)
states that voted for President Obama in the 2012 presidential
election that still prohibit same-sex marriage." Likewise, grow-
ing interstate movement of more married same-sex couples
into states that do not allow same-sex marriage will create
recognition-of-sister-state-marriage-validity controversies. As
same-sex marriage has spread, persons with moral objections to
same-sex marriage in both public positions and private employ-
ment have been pressured to provide, and some have refused
to provide, services and products that facilitate same-sex mar-
riage, stimulating heated debate over “conscience exemptions”
that will persist and grow as same-sex marriage spreads.'® Also,
continuing “pro-choice” criticisms of and challenges to “con-
science clause” laws that have the potential effect of reducing
the availability of elective abortion in some areas; and increasing
criticism of “conscience exemption” by both supporters of legal-
ized same-sex marriage (who see such exceptions as improper)
and by opponents who consider such exemptions to be too
narrow, will fuel the conflict.

In 2013 the legislative battle over whether to legalize
same-sex marriage continues across the nation, and one of
the key issues involved concerns “conscience exemptions.” In
Rhode Island, the only New England state that has not yet
legalized same-sex marriage, “[r]eligious exemption [is the] key
to [passing the proposed] Rhode Island gay marriage law.”"”
Thus, “conscience exemption” is one of the major, oft-arising,
civil liberties issues of this generation.

Lost in the political maneuvering and rhetoric surround-
ing efforts to preserve or limit “conscience exemptions” today are
three critical principles. First, so-called “conscience exemptions”
are not really “exemptions” at all, but are essential, indispens-
able cornerstones of the structure of the American government
itself. Second, the Founders considered protection of rights
of conscience (particularly religious conscience) a crucial cor-
nerstone in the substructure upon which the superstructure
of liberties, and constitutional systems were founded. Third,
rights of conscience are individual civil rights that belong to
all Americans, not just to clergy or churches.

I. EXEMPTIONS OR ESSENTIALS?

First, it is misleading to categorize fundamental purposes
and essential requirements as simply “exemptions.” What is
minimized today with the term “conscience exemption” is no
more an “exemption” than “due process of law” is an “exemp-
tion” in constitutional criminal law, or freedom of speech is an
“exemption” in the regulation of politics and media. Protection
for individual exercise of rights of conscience was one of the
essential purposes for the founding of the United States of
America and one of the great motivations for the drafting of
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the Bill of Rights. As Professor Brett G. Scharffs puts it:

The second fundamental problem with the rhetoric of
religious freedom is how vindicating religious freedom
rights are characterized as “exemptions” from the suppos-
edly general and neutral laws. Characterizing something
as an exemption has the effect of styling it as something
unique and requiring special treatment. But exceptions
to general rules are commonplace in the law and they are
almost never described as exemptions, or if they are, it is
without the loaded characterization of “special treatment”
that we see in the context of religious freedom.'®

Similarly, “[w]hen the U.S. Supreme Court strikes down a
law for violating the First Amendment’s prohibition on restric-
tions on free speech, it does not characterize this as an exemption
from the law, but as a vindication of freedom.”"” Protection of
rights of conscience is an indispensable part of the core of our
Constitution and Bill of Rights, and it should not be labeled
“exemption” or “exception”—terms which suggest some special
privilege or discriminatory preference.

II. BeEprock oF REPUBLICAN CONSTITUTIONAL
(GOVERNMENT

The Framers of the Constitution of the United States
believed that protection of rights of conscience was not merely
a matter of “exemptions” or “exceptions” to good government
but essential to establish the rule of law in a republican form
of government, and they constructed our Constitution on that
foundation. Without protection for rights of conscience, the
moral basis for the rule of law, for obedience to the unenforce-
able, or for voluntary submission to rules of political and social
order, is missing or meaningless. Thus, the Founders’ concern for
protecting rights of conscience was not just to protect minority
churches and their members, but to protect political society
as a whole by nurturing the conditions needed for citizens to
develop the quality of virtue without which a republican form
of government cannot succeed. They believed that virtue was
the essential foundation of republican government (what we
would call liberal democracy). For example, James Madison, the
“Father” of the Constitution and of the Bill of Rights, declared:
“To suppose that any form of government will secure liberty
or happiness without any virtue in the people, is a chimerical
idea.”® For such civic virtue to develop, liberty to follow one’s
conscience was essential.?!

Moreover, protecting the exercise of conscience as a matter
of right instead of mere prudent policy was a major prepara-
tory step for our constitutional system. By the last quarter of
the Eighteenth Century, tolerance of rights of conscience was
widely considered appropriate and enlightened in Europe, as
a matter of progressive political policy. But in America, a more
radical view took hold, embraced and espoused eloquently by
James Madison, whose view was that protection of rights of
conscience was a matter of individual, inalienable righz. Thus,
for example, the Virginia Declaration of Rights was initially
drafted to guarantee “fullest roleration” of religion; but Madison
amended it and when it passed, it provided that “all men are
entitled to the full and free exercise of [religion] according to the

Engage: Volume 14, Issue 1



OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

dictates of conscience.”** Madison’s Memorial and Remonstrance
expressed the language of rights, not toleration: “The equal right
of every citizen to the free exercise of his Religion according to
the dictates of conscience is held by the same tenure with all our
other rights.”*> Madison declared that religious duties “must be
left to the conviction and conscience of every man; and it is the
right of every man to exercise it as these may dictate.”” It makes
a big difference whether protection of rights of conscience is
a matter of prudent foleration or whether it is an inalienable
human right.

Thus, protection of rights of conscience is not a mere
incidental aspect of the Constitution of the United States—in
the political theory of the founding era, it was indispensable
to the success of the great American experiment in popular
self-government. In his Memorial and Remonstrance, James
Madison explained:

Before any man can be considered as a member of Civil
Society, he must be considered as a subject of the Governor
of the Universe: And if a member of a Civil Society, who
enters into any subordinate Association, must always do
it with reservation of his duty to the general authority;
much more must every man who becomes a member of
any particular Civil Society, do it with a saving of his al-
legiance to the Universal Sovereign.”

Madison clearly understood that if men are not loyal to
their God and their conscience, it is folly to expect them to be
loyal to mere rulers, laws, orders, or professional duties.? When
a man is forced to betray his conscience, he loses the moral
basis for his fidelity to the rule of law, and the moral founda-
tion for democracy is destroyed.” Thus, Madison declared that
religious duties “must be left to the conviction and conscience
of every man; and it is the 7ight of every man to exercise it as
these may dictate.”?

Thus, the intellectual environment in which the Constitu-
tion was fashioned, the very conceptual elements from which it
was formed, the core values in the thinking of the Founders, and
the principles imbedded by them in the foundations of, and in
the Constitution underscore the great importance of protect-
ing rights of conscience. The Constitution was created in the
shadow of and reflected deep respect for rights of conscience.

III. INDIVIDUAL OR CORPORATE RIGHTS?

Finally, rights of conscience are individual civil rights.
They are held by all persons. Adopting statutory protections
of the rights of conscience of only religious organizations and
their employees but not of a// Americans does not provide
adequate protection for basic civil rights. That is like enacting
a law to protect the right to free speech of only television sta-
tions and their employees, or protecting the right to freedom
of the press of only newspapers and their employees. Corporate
actors certainly deserve such basic civil liberties, but they do
not have a monopoly on them. Such fundamental human and
constitutional rights belong to all the people, not just a pre-
ferred or powerful minority. So “conscience exemptions” that
protect only clergy and churches, such as those enacted in the
seven states that have legalized same-sex marriage by political
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processes, are under-inclusive and inadequate.

Perhaps the most profound problem with such limited
“conscience exemptions” is the symbolic or educational ef-
fect they have. They convey the misconception that rights of
religious conscience are meant only to protect religious institu-
tions and their representatives and reduce what was designed
to recognize and protect the common rights of all humanity
to a special interest. Further, they represent a step back to pre-
constitutional times and abdicate over two centuries of advances
in human rights. Finally, one shudders to think what abuses
could potentially occur, not only in our nation, but globally
if that retreat from respect for fundamental human rights is
mimicked in other nations.
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