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SAME-SEX MARRIAGE: A VARIETY OF PERSPECTIVES ON UNITED STATES V. WINDSOR

AND HOLLINGSWORTH V. PERRY

Contributions from John C. Eastman, Ilya Shapiro, Dale Carpenter, and Nelson Lund

Decoding the Constitutional Challenges
to Traditional Marriage

By John C. Eastman*

On December 7, 2012, the Supreme Court of the United
States announced that it would hear two cases challenging laws
that define the institution of marriage as it has traditionally been
understood: as a union between one man and one woman.

In United States v. Windsor'the Court will review the
decision by the U.S. Court of Appeals for the Second Circuit
holding that Section 3 of the Defense of Marriage Act (DOMA),
which defined marriage as one man and one woman for pur-
poses of federal law, was unconstitutional. In Hollingsworth v.
Perry,* the Court will review the Ninth Circuit’s decision striking
down Proposition 8, which California voters adopted in 2008
to reestablish the definition of marriage as the union of a man
and a woman in that state after judicial action had redefined it
to include same-sex couples. The plaintiffs in both cases argue
that the government’s refusal to recognize same-sex marriage
violates their Due Process and Equal Protection rights.

There are ample grounds for the Supreme Court to reject
those arguments. The Court has been justifiably wary of estab-
lishing new rights subject to heightened judicial review and,
in the process, limiting the domain of the democratic process.
Courts throughout the centuries have recognized the central
role of traditional marriage in procreation, child-rearing, and
society, rebutting any claim that the government’s interest in
furthering the institution of traditional marriage is unsupported
by a compelling interest, much less by a rational basis.

I. THE DEFENSE OF MARRIAGE ACT AND WINDSOR

DOMA was enacted to prevent the policies of a single state
from determining the policies of all the states and the federal
government. Nearly 20 years ago, the Hawaii Supreme Court
ruled that denying marriage licenses to same-sex couples was
sex discrimination that, under the Hawaii Constitution, was
subject to strict scrutiny.® Under that standard, a statute must
be invalidated unless the state can prove that it is narrowly
tailored to further a compelling state interest. Not surprisingly,
after the case was returned to the trial court for it to apply strict
scrutiny, the trial court held that Hawaii’s marriage law violated
the Equal Protection Clause of the Hawaii Constitution. In
response, the voters of Hawaii amended their state constitution
to restore the definition of marriage as being between one man
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and one woman.

Nonetheless, the action by the Hawaii courts raised the
specter that parties to same-sex relationships sanctioned as
“marriages” in Hawaii might seek recognition of those “mar-
riages” in every other state. Article IV of the U.S. Constitution
requires that “Full faith and credit shall be given in each state
to the public acts, records, and judicial proceedings of every
other state.”

There is a public policy exception—states are not required
to accept contested policy judgments made by other states lest
one state’s policy be foisted on every other state—but Congress
sought to reinforce the public policy exception through the
exercise of its constitutional power to “prescribe . . . the effect”
to be given to state acts by confirming that no state had to
give “effect” to same-sex marriages performed in other states.
Section 2 of the Defense of Marriage Act provided as much
while recognizing that some states might choose to redefine
marriage to encompass same-sex couples. Section 3 of DOMA
then defined marriage as between one man and one woman for
purposes of federal law.

The plaindft in Windsor, Edith Windsor, contends that
Section 3 deprived her of the estate-tax spousal deduction
because she and her lesbian partner, though legally married in
Canada and then domiciled in New York, were not recognized
as married for purposes of federal law. The U.S. District Court
for the Southern District of New York held that Section 3 of
DOMA violated the Equal Protection component of the Fifth
Amendment’s Due Process Clause. Even before the case was
heard by the Court of Appeals for the Second Circuit, requests
for Supreme Court review were filed, but the Second Circuit
considered the appeal quickly, rushing out a decision affirm-
ing the district court’s judgment that Section 3 of DOMA was
unconstitutional.

The Second Circuit applied “heightened scrutiny,” a legal
doctrine normally reserved for invidious classifications such as
those based on race, nationality, and gender. This was a first
among the federal appellate courts, and the judges on the Sec-
ond Circuit panel that rendered the decision were split two to
one. Although Windsor and the other DOMA cases currently
pending before the Supreme Court all challenge Section 3,
the Court’s ruling will likely implicate the constitutionality of
Section 2 as well.

II. CALIFORNIA’S PROPOSITION 8 AND HOLLINGSWORTH

Over the past decade, the people of California have
engaged in an epic and emotional battle over the definition of
marriage. The battle has pitted the majority of the state’s citizens
against every branch of their state government.

In 1994, the legislature added Section 308 to its Family
Code, mandating that marriages contracted in other states
would be recognized as valid in California if they were valid
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in the state where performed. As other states (or their state
courts) began to recognize same-sex relationships as “marriages,”
it became clear that Section 308 would require California to
recognize those relationships as “marriages” as well, even though
another provision of California law, Family Code Section 300,
specifically defined marriage as between “a man and a woman.”
This problem was resolved by the March 2000 passage of Propo-
sition 22, a statutory initiative adopted by a 61 percent to 39
percent majority that provided, “Only marriage between a man
and a woman is valid or recognized in California.”

In 2005, the legislature passed a bill in direct violation
of Proposition 22: A.B. 849, which would have eliminated
the gender requirement of Family Code Section 300. That bill
was vetoed by Governor Arnold Schwarzenegger for violating
the state constitutional requirement that the legislature cannot
repeal statutory initiatives adopted by the people. Meanwhile,
the mayor of San Francisco (now the lieutenant governor)
took it upon himself to issue marriage licenses to same-sex
couples in direct violation of Proposition 22. Although the
California Supreme Court rebuffed that blatant disregard of
the law,’ it ultimately ruled that Proposition 22 violated the
state constitution.®

The people of California responded immediately, approv-
ing at the first opportunity another initiative, Proposition 8,
which was already scheduled for the November 2008 ballot.
Proposition 8 effectively overturned the decision of the Cali-
fornia Supreme Court, but it was immediately challenged on
the grounds that it was an unconstitutional revision of the state
constitution rather than a valid constitutional amendment.

The attorney general of the state, who had opposed Propo-
sition 8, not only refused to defend the initiative in court, but
also affirmatively argued that it was unconstitutional, despite
his statutory duty to “defend all causes to which the State . .
. is a party.”” As a result, the high court of the state allowed
the official proponents of the initiative to intervene in order
to defend it, recognizing their special status under California
law. (The court simultaneously denied a motion to intervene
by other supporters of Proposition 8 who were not its official
proponents.) Persuaded by the proponents’ arguments, the
California Supreme Court upheld Proposition 8 as a valid
amendment to the state constitution.’

With the support of many of the same organizations that
had just lost in the California Supreme Court, another group
of plaintiffs—two same-sex couples whose desire to have the
state recognize their same-sex relationship as a “marriage” was
blocked by Proposition 8—then filed a lawsuit in federal court.
Their case, Hollingsworth, named as defendants several govern-
ment officials who opposed Proposition 8: the same attorney
general who had previously refused to defend the initiative in
state court, the governor, two health officials, and two county
clerks.

None of these defendants offered any defense to the
lawsuit. The attorney general instead agreed with the plaintiffs’
contention that the proposition was unconstitutional, even
though existing precedent of the U.S. Supreme Court and from
the Ninth Circuit provided strong grounds in support of the
proposition’s constitutionality.’ Indeed, circumstantial evidence
from the district court’s proceedings strongly suggests that the
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attorney general colluded with the plaintiffs to undermine the
defense of the initiative,'® and the district court even directed
the attorney general to “work together in presenting facts
pertaining to the affected governmental interests” with San
Francisco, which had intervened as a plaintiff™!

After what can only be described as a show trial—the
judge was even chastised by the Supreme Court of the United
States for attempting to broadcast the trial in violation of exist-
ing court rules'>—the district court on August 4, 2010, issued
a 136-page opinion that purported to contain numerous find-
ings of fact ostensibly discrediting all of the proponents” oral
testimony while simply ignoring the extensive documentary and
historical evidence supporting the rationality of Proposition 8.
It articulated conclusions of law that simply ignored binding
precedent of the Supreme Court and the Ninth Circuit, as well
as persuasive authority from every other state and federal appel-
late court to have considered the issues presented by the case.

The Ninth Circuit affirmed the district court’s decision,
but on dramatically different grounds, which some have opined
was a recognition of the flawed nature of the district court
proceedings.'> Without deciding whether the U.S. Constitu-
tion actually compels states to recognize same-sex relationships
as “marriage,” the Ninth Circuit panel, in a decision written
by Judge Stephen Reinhardt, held that Proposition 8 violated
the Constitution by “taking away” from homosexual couples
the right to marry that had previously been recognized in
California—a right that had been recognized for all of five
months by way of judicial decree that many citizens believed
to be illegitimate.

That narrower ruling, which purported to apply only in
California, appeared to have been designed to avoid Supreme
Court review, because the Supreme Court does not typically
take cases unless the lower courts have divided on an important
issue of constitutional law. But if that was the panel’s goal, the
maneuver failed. The Supreme Court chose to hear the case.

III. THE JURISDICTIONAL ISSUES

In both Windsor and Hollingsworth, the government
officials responsible for defending the laws refused to do
so, leading the proponents of Proposition 8 to intervene in
the Hollingsworth case and Members of Congress to intervene
in the Windsor case in order to defend the laws they had
authored.' This unusual arrangement has raised concerns over
their constitutional “standing” to seck review of the lower court
decisions. In both cases, the Supreme Court has requested that
the parties address this issue.

Only parties who have a particular stake in a case can bring
suit or appeal from an adverse trial court judgment. Known as
“standing,” this requirement is designed to ensure compliance
with the limitation on federal court jurisdiction found in Article
I of the Constitution, which allows federal courts to hear only
actual “cases or controversies.” Ordinary citizens cannot bring
a lawsuit simply because they disagree with a statute, nor can
they intervene to defend a statute simply because they agree
with it. In most cases, a “particularized injury” is required.
Because standing is a jurisdictional requirement—meaning
that the Court has no constitutional authority to consider
a case in which the parties lack standing—the Court has an
independent obligation to address the issue, even if the parties
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do not wish to do so.

The Court requested that the parties in the Windsor case
address two jurisdictional questions: first, whether the execu-
tive branch’s agreement with the court below that DOMA is
unconstitutional deprives the Supreme Court of jurisdiction
to decide this case and, second, whether the Bipartisan Legal
Advisory Group of the United States House of Representatives
(BLAG), which has taken over defense of DOMA, has consti-
tutional standing in the case.

Under existing case law, BLAG’s own standing is clear.
Although individual Members of Congress normally do not
have any more standing to challenge the constitutionality of
statutes with which they disagree than do ordinary citizens, a
group such as the Bipartisan Legal Advisory Group—authorized
by the legislature itself—does.

In Karcher v. May," the Supreme Court confronted that
issue directly. It held that individual New Jersey legislators who
had lost their leadership positions no longer had standing to
pursue an appeal to the Supreme Court on behalf of the legisla-
ture, but by allowing the lower court decisions to stand rather
than vacating them, the Court confirmed that the legislators,
during the time that they were authorized to speak for the
legislature, did have standing to defend a statute that the at-
torney general of the state had refused to defend. BLAG stands
in exactly the same position as those New Jersey legislators did
before they lost their leadership positions, and it therefore has
standing to press the appeal on behalf of Congress.

Moreover, because BLAG has standing, the executive
branch’s refusal to defend DOMA does not deprive the Court
of jurisdiction. If the Court lost jurisdiction to hear a consti-
tutional challenge to an act of Congress merely because the
Attorney General of the United States refused to defend the
statute, the lawmaking authority of Congress would be severely
undermined. In particular, a law such as DOMA, which was
adopted by overwhelming bipartisan majorities in both houses
of Congress (85 to 14 in the Senate, 342 to 67 in the House of
Representatives) and signed by a prior President (in this case,
President Bill Clinton), could be struck down as unconstitu-
tional by executive branch action alone. It may be that the Court
requested briefing on this jurisdictional question specifically to
express its pique with the Department of Justice’s attempt to
manipulate the judicial process, an increasingly common tactic
for the Obama Administration.

Standing in the Proposition 8 case is a closer question.
In Arizonans for Official English v. Arizona,'® the Supreme Court
dismissed a case involving a challenge to an Arizona ballot
initiative that made English the official language of the state.
The suit had been brought by a government employee who
claimed that the initiative would affect how she performed her
job, but because she was no longer working for the government
by the time the case arrived in the Supreme Court, the Court
dismissed the case as moot.

In the majority opinion, Justice Ruth Bader Ginsburg
expressed “grave doubts” about whether the proponents of the
initiative even had the standing necessary to have pursued the
appeal to the Supreme Court in the first place when the state of-
ficials themselves did not. The initiative’s proponents were “not
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elected representatives”; there was “no Arizona law appointing
initiative sponsors as agents of the people of Arizona to defend,
in lieu of public officials, the constitutionality of initiatives made
law of the State”; and the Court had never previously “identified
initiative proponents as Article-III-qualified defenders of the
measures they advocated.”"”

Hollingsworth, however, is different because California
initiative proponents do have special authority under Califor-
nia law. Responding to a certification request from the Ninth
Circuit,'® the California Supreme Court expressly held that:

[Wihen the public officials who ordinarily defend a chal-
lenged state law or appeal a judgment invalidating the law
decline to do so, under [the California Constitution and
election laws], the official proponents of a voter-approved
initiative measure are authorized to assert the states interest
in the initiative’s validity, enabling the proponents to defend
the constitutionality of the initiative and to appeal a judg-
ment invalidating the initiative.”’

That is the definitive interpretation of California law on
the subject, and it directly responds to the Court’s concern
in Arizonans. The proponents of Proposition 8 should therefore
have standing to press their appeal. Here, too, one suspects that
the Attorney General of California (both the former one, now
governor, and the current one) may be in for a lecture from
the Supreme Court for refusing to defend a state law that, as
explained below, is nearly identical to one that the Supreme
Court upheld in a prior case.

IV. THE CoNSTITUTIONAL CHALLENGES TO TRADITIONAL
MARRIAGE

All of the marriage cases— Windsor, the many other Sec-
tion 3 DOMA cases, a Section 2 DOMA case,” Hollingsworth,
and several others, such as the challenge to Arizona’s decision to
cut health care benefits that were recently provided to domestic
partners (both heterosexual and homosexual)—implicate two
bedrock constitutional concepts. First is whether the laws at
issue prohibit the exercise of the fundamental right to marry
in violation of the Due Process Clause. Second is whether they
treat some people differently because of their sexual orientation
in violation of the Equal Protection Clause.?!

A. The Fundamental Right to Marry Under the Due Process
Clause

As a general matter, the Due Process Clause prohibits
the government from infringing a fundamental right un-
less such is necessary to further a compelling governmental
interest. In the 1967 case of Loving v. Virginia, the Supreme
Court held that the “freedom to marry” was a fundamental
freedom that could not be denied “on so unsupportable a
basis as [a] racial classification,” thus rendering Virginia’s
anti-miscegenation statute unconstitutional.” Many have
argued that this holding recognizing a fundamental right to
marry applies with equal force to homosexual relationships as
it did to interracial relationships, but does it?

Significantly, the Supreme Court in Loving defined mar-
riage as a “fundamental” right because it is one of the “‘basic
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civil rights of man,” fundamental to our very existence and
survival.” Yet marriage is “fundamental to our very existence”
only because it is rooted in the biological complementarity of
the sexes, the formal recognition of the unique union through
which children are produced—a point emphasized by the fact
that the Supreme Court cited a case dealing with the right
to procreate for its holding that marriage was a fundamental
right.”® The Loving Court correctly recognized that skin color
had nothing to do with that basic purpose; the racial classifica-
tion that lay at the heart of Virginia’s anti-miscegenation statute
was therefore “invidious” and could not be sustained.

Nothing in the Loving decision suggests that the funda-
mental right to marry should be extended to other relationships
that did not share that unique attribute. To the contrary, the
Court has repeatedly cautioned against the recognition of new
fundamental rights lest the Court end up substituting its own
judgment for that of the people. In fact, when the very challenge
presented by the current cases was first presented to the Supreme
Court 40 years ago, just five years after the Loving decision, the
Court rejected it.

Baker v. Nelson, a 1972 case, was a Due Process and Equal
Protection challenge to Minnesota’s statutory definition of mar-
riage as an opposite-sex relationship, brought by two men who
had been denied a license to “marry” each other. The Minnesota
Supreme Court rejected their claim because it found that the
right to marry without regard to sex was not a fundamental right
and that it was neither irrational nor invidious discrimination
to define marriage as it had traditionally been understood. The
U.S. Supreme Court dismissed the appeal from the Minnesota
court “for want of substantial federal question.”

Baker remains good law, binding on the lower courts.
Although the Court’s current docket rarely has cases that are be-
fore it on mandatory appeal as Baker was—most cases are today
considered after the Court chooses to hear them by granting a
discretionary writ of certiorari—a dismissal of a mandatory ap-
peal is a decision on the merits, and “lower courts are bound by
[it] ‘until such time as the [Supreme] Court informs (them) that
(they) are not.””?* There is a narrow exception when doctrinal
developments have occurred that significantly undermine the
precedential value of the prior holding, but the Supreme Court
normally expects the lower courts to await explicit overruling
by it and it alone if overruling is to be had. As Judge Chester
Straub correctly recognized in his dissent from the Second
Circuit’s Windsor decision, “Baker dictates [the] decision.” For
him, “the public policy choice set forth in DOMA is to be made
by Congress, not the Judiciary.”?

Moreover, Baker result is still correct. The “fundamental
right to marry” identified in Loving was explicitly tied to the
way in which the exercise of that right was “fundamental to
our very existence and survival.” Efforts to redefine marriage
as something other than an institution rooted in the biological
complementarity of the sexes divorce the institution from the
rationale that led the Court to hold that it was “fundamental.”
Moreover, as noted above, such a move would open the door
to all manner of claims for entitlement to this newly minted
fundamental right. Such open-ended claims of “fundamental
right” have led the Court in the past to exercise great caution
before articulating new fundamental rights, and there is cer-

February 2013

tainly ample reason for hesitation before taking such a profound
step in these cases as well.

B. The Equal Protection Challenge
The other principal challenge to DOMA and to Proposi-

tion 8 is based on the Equal Protection Clause of the Fourteenth
Amendment, which applies to the states, and the analogous
Equal Protection component that the Court has read into
the Fifth Amendment’s Due Process Clause, applicable to the
federal government. Advocates for altering the definition of
marriage to include homosexual relationships contend that
denying same-sex couples the same access to the institution of
marriage that is available to opposite-sex couples is a violation
of Equal Protection.

The bulk of the Supreme Court’s decision in Loving was
grounded in Equal Protection. The Court held that the racial
classification at the heart of Virginia’s anti-miscegenation statute
was unconstitutional because there was “patently no legitimate
overriding purpose independent of invidious racial discrimina-
tion which justifie[d]” it.?® The Court further noted that two of
the Justices “had already stated that they ‘cannot conceive of a
valid legislative purpose . . . which makes the color of a person’s
skin the test of whether his conduct is a criminal offense.””?’

Loving involved a racial classification, however, not one
grounded on sexual orientation. Racial classifications are sub-
ject to the highest form of judicial scrutiny, one that is often
described as “strict in theory, but fatal in fact.”?® And while
the Supreme Court upheld a race-based affirmative action
program at the University of Michigan Law School in Gruzter v.
Bollinger by noting that although “all governmental uses of race
are subject to strict scrutiny, not all are invalidated by it,” the
fact remains that racial classifications are much more difficult to
sustain than any other kind of classification.?” This heightened
scrutiny for racial classifications makes perfect sense given the
history and purposes of the Fourteenth Amendment and the
fact that racial classifications are almost always invidious.

1. The Threshold Inquiry

A threshold inquiry further serves to distinguish Lov-
ing from the same-sex marriage cases. As the Supreme Court
has often recognized, “The Equal Protection Clause . . . is
essentially a direction that all persons similarly situated should
be treated alike.”® “The Constitution does not require things
which are different in fact or opinion to be treated in law as
though they were the same.”' Accordingly, one of the issues in
both Windsor and Hollingsworth is whether same-sex and oppo-
site-sex relationships are similarly situated. This is a “threshold”
inquiry, undertaken before application of the Equal Protection
Clause, because the Equal Protection Clause is not even trig-
gered if the relationships at issue are not similarly situated.*

Moreover, the issue is not whether the relationships
might be similarly situated in some respects, but whether they
are similarly situated in ways that are relevant “to the purpose
that the challenged laws purportedly intended to serve.”®® The
district court in Hollingsworth erroneously emphasized the ways
in which same-sex and opposite-sex relationships are similarly
situated rather than the ways in which they are not similarly
situated. “Like opposite-sex couples, same-sex couples have
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happy, satisfying relationships and form deep emotional
bonds and strong commitments to their partners,” the court
found,* “Same-sex couples are identical to opposite-sex couples
in the characteristics relevant to the ability to form successful
marital unions,” it concluded.®

That is the nub of the Equal Protection issue. If mar-
riage as an institution were only about the relationships adults
form among themselves, it would undoubtedly violate Equal
Protection for a state (or the U.S. Congress) not to recognize
as marriage any adult relationship seeking that recognition. But
marriage is and always has been about much more than the
self-fulfillment of adult relationships, as history, common sense,
legal precedent, and the trial record in the Hollingsworth case
itself demonstrate. Because the institution of marriage is the
principal manner in which society structures the critically im-
portant functions of procreation and the rearing of children,
it has long been recognized as “one of the cornerstones of our
civilized society.”* The Supreme Court itself noted more than
a century ago that “the union for life of one man and one
woman” is “the sure foundation of all that is stable and noble
in our civilization.”?’

This purpose has been recognized throughout our nation’s
history. In California, the situs of the Hollingsworth case, the
procreative purpose of marriage has been recognized since the
very beginning of the state’s existence as a state. In 1859, the
California Supreme Court held that “[t]he first purpose of mat-
rimony, by the laws of nature and society, is procreation.”® A
century later, the same court recognized that “the institution
of marriage” serves “the public interest” because it “channels
biological drives that might otherwise become socially destruc-
tive” and “ensures the care and education of children in a stable
environment.” A half-century after that, on the eve of the
Proposition 8 political fight, the California Court of Appeal
recognized that “the sexual, procreative, [and] child-rearing
aspects of marriage” go “to the very essence of the marriage
relation.”

These cases are not anomalies; rather, they carry forward
along and rich historical and philosophical tradition. Henri de
Bracton wrote in his 13th-century treatise, for example, that
from the jus gentium, or “law of nations,” comes “the union
of man and woman, entered into by the mutual consent of
both, which is called marriage” and also “the procreation and
rearing of children.”*! William Blackstone, the great expositor
of the law, described the relationship of “husband and wife”
as “founded in nature, but modified by civil society: the one
directing man to continue and multiply his species, the other
prescribing the manner in which that natural impulse must be
confined and regulated.”* He then described the relationship
of “parent and child” as being “consequential to that of mar-
riage, being its principal end and design.” And John Locke,
whose influence on the American constitutional order may be
unsurpassed, described the purpose of marriage, “the end of the
conjunction of the species,” as “being not barely procreation,
but the continuation of the species.”*

This long-standing view was confirmed by the sociological
and anthropological evidence introduced into the trial record.
The work of the late Claude Lévi-Strauss, the “father of modern
anthropology”* and former dean of the Académie Frangaise,
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forms part of the trial record, for example, and includes this
observation: “[TThe family—based on a union, more or less du-
rable, but socially approved, of two individuals of opposite sexes
who establish a household and bear and raise children—appears
to be a practically universal phenomenon, present in every
type of society.”® Marriage is thus “a social institution with a
biological foundation,” he wrote in another work.“ Historian
G. Robina Quale’s comprehensive sociological survey of the
development of marriage from prehistoric times to the present,
also part of the trial record, reveals that “Marriage, as the socially
recognized linking of a specific man to a specific woman and
her offspring, can be found in all societies.”*

Given the nearly universal view, across different societies
and different times, that a principal, if not #be principal, pur-
pose of marriage is the channeling of the unique procreative
abilities of opposite-sex relationships into a societally beneficial
institution, it strains credulity to contend that same-sex and
opposite-sex couples are similarly situated with respect to that
Sfundamental purpose.

That is undoubtedly why the plaintiffs’ own expert
admitted at the Hollingsworth trial that redefining marriage
to include same-sex couples would profoundly alter the in-
stitution of marriage.®® That is also why Yale Law Professor
William Eskridge, a leading gay rights activist, has noted that
“enlarging the concept to embrace same-sex couples would
necessarily transform [the institution of marriage] into some-
thing new.”® In short, “[sJame-sex marriage is a breathtakingly
subversive idea.” If it ever “becomes legal, [the] venerable
institution [of marriage] will ever after stand for sexual choice,
for cutting the link between sex and diapers.”!

Yet despite all of this evidence, the district court made a
highly questionable “finding” that “Same-sex couples are identi-
cal to opposite-sex couples in the characteristics relevant to the
ability to form successful marital unions.”? In the district courts
view, “[m]arriage is [only] the state recognition and approval of
a couple’s choice to live with each other, to remain committed
to one another and to form a household based on their own
feelings about one another and to join in an economic partner-
ship and support one another and any dependents.”

Necessarily, given that conclusion, the district court also
had to deny that procreation was part of the historical purpose
of marriage. “The evidence did not show any historical purpose
for excluding same-sex couples from marriage,” the district court
asserted, “as states have never required spouses to have an ability
or willingness to procreate in order to marry.”>* The court also
had to make the further claim that “[g]ender no longer forms
an essential part of marriage.” Only then, after discarding the
very thing that is critical to the threshold Equal Protection in-
quiry, could the district court conclude that “[r]elative gender
composition aside, same-sex couples are situated identically to
opposite-sex couples in terms of their ability to perform the
rights and obligations of marriage under California law.”>

“Relative gender composition aside” indeed: History,
biology, and common sense all reveal just how critical “gender
composition” is to the institution of marriage, and hence to
the threshold equal protection inquiry whether same-gender
and opposite-gender relationships are similarly situated with
respect to that institution’s central purpose.
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2. Rational Basis Review

If the Supreme Court were to move beyond the threshold
inquiry normally required, Equal Protection analysis would
then involve two additional steps. The first is to discern what
kind of classification is involved and therefore what level of
scrutiny applies, and the second is to determine whether the
classification survives that level of scrutiny.

As held in Loving and countless other cases before and
since, racial classifications are subjected to strict scrutiny, under
which the statutory classification can be upheld only if the gov-
ernment demonstrates that its classification is narrowly tailored
to further a compelling governmental interest. Most other clas-
sifications are assessed under the highly deferential standard of
“rational basis” review, pursuant to which a party challenging
the classification must demonstrate that the classification does
not conceivably further any legitimate governmental purpose.
In between strict scrutiny and rational basis review is “inter-
mediate scrutiny,” under which the government must prove
that its classification is closely drawn to further an important
governmental objective. This has been applied primarily to
gender classifications.

In determining whether a group should be treated as a
“suspect class” and therefore entitled to heightened scrutiny—
that is, either intermediate or strict scrutiny—the Supreme
Court has considered whether the group has been discriminated
against historically, whether the defining characteristic of the
group is immutable, whether that characteristic bears any rela-
tion to ability to perform or contribute to society, and whether
the group is such a discrete and insular minority as to lack the
ability to protect itself from invidious classifications through the
ordinary political processes.”® But the Court has also been “very
reluctant” to create new “suspect” or “quasi-suspect” classes
entitled to heightened scrutiny, recognizing that heightened
scrutiny supplants the deference that the courts normally owe
to the legislative process.”’

Until the Second Circuit’s decision in the Windsor case,
no federal appellate court had held that sexual orientation was
subject to intermediate scrutiny, although the First Circuit in
the Gill case,” had applied a form of rational basis review that
had more bite to it than is normally found in application of that
highly deferential standard. It likely inferred the permissibility
of such a course from Lawrence v. Texas,” in which Justice An-
thony Kennedy, writing for the Court, seemed to apply such a
“rational basis with bite” standard to invalidate Texas’s criminal
prohibition against sodomy.

Under the rational basis standard of review applied by
most courts to classifications based on sexual orientation,
those who are challenging the constitutionality of a statute
must demonstrate that there is no legitimate governmental
purpose that is even conceivably advanced by the classification.
Encouraging procreation in stable relationships so that children
are raised, where possible, by those who beget them is certainly
a legitimate governmental purpose, and it is not at all difficult
to conceive how lending support to an institution designed
around the biological complementarity of the sexes rationally
furthers that interest.

Those who seek to redefine marriage to include homo-
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sexual relationships have been quick to point out that not all
heterosexual married couples have children. Some such couples,
because of age or infertility, are incapable of having children, yet
marriage remains an option for them while it is not available to
homosexual couples, even homosexual couples who, through
artificial means, bring children into the world.

Under traditional rational basis review, however, the fit
between classification and purpose need not be perfect or even
close. A classification can be over-inclusive and under-inclusive
and still be rational enough. Indeed, if all laws that were over- or
under-inclusive were invalid, few laws would survive. Such a
close means—end fit has never been required for the vast majority
of laws that fall under rational basis review. Given the fact that
the overwhelming number of the roughly four million children
born in this country each year are born to heterosexual couples
through ordinary means—children born to same-sex couples
using artificial means account for less than one-half of 1 percent
of the total—fostering an institution that is built around that
biological fact cannot be viewed as irrational.

A number of other governmental interests have been
advanced in the marriage cases that easily pass normal rational
basis review as well. In addition to citing the unique procreative
ability of heterosexual couples, BLAG has offered several in its
defense of Section 3 of DOMA, including:

=Preserving a uniform definition of marriage across state
lines for purposes of allocating federal benefits;
=Protecting the federal treasury and respecting prior leg-
islative judgments in allocating marital benefits on the
understanding that they would apply only to heterosexual
married couples;

=Defending state sovereignty and democratic self-gover-
nance;

=Exercising caution to avoid “the unknown consequences
of a novel redefinition of a foundational social institution”;
and

=Expressing a preference for optimal parenting arrangements
by encouraging child-rearing in a setting with both a mother
and a father.

Because these are all at least legitimate governmental
interests that are rationally furthered by laws defining marriage
as being between one man and one woman, both DOMA and
Proposition 8 should easily be upheld as constitutional if the
Court continues to apply rational basis review.

3. Heightened Scrutiny

Under heightened scrutiny, the government’s task in
seeking to uphold a statutory classification is significantly
more difficult, and concessions made by the government about
the strength of its interests (or lack thereof), as occurred in
the Windsor case before the Department of Justice switched
sides in the case, could conceivably determine the outcome—if,
that is, the Court is willing to overlook the ethical problems
presented by the Justice Department’s playing both sides of
the case. One of the key issues, therefore, that the Court will
confront in Windsor is whether the Second Circuit was correct
to subject DOMA to heightened scrutiny.

There are strong reasons why the Court may reverse that
holding. One is that the concept of “sexual orientation” is far
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more open-ended than other characteristics that are subject
to heightened scrutiny. Defining “sexual orientation” is not a
clear-cut undertaking.

The cases that are currently before the Court involve two
lesbian couples (Windsor and Hollingsworth) and one gay couple
(Hollingsworth), but other cases involving other sexual orien-
tations would likely follow. Bisexuality is a recognized sexual
orientation, and it is not hard to imagine a claim that marriage
to both a man and a woman may be essential to fulfillment of
a bisexual’s orientation; in fact, this happened recently in The
Netherlands.® The limitation of marriage to two persons, and
not more, seems more arbitrary than the limitation of marriage
to the union of a man and a woman, given that other cultures
have been known to allow polygamous marriages. With no
logical stopping point, any limitation on marriage could be
subject to heightened scrutiny—a prospect that the Court
may wish to avoid.

If the Court nonetheless holds that some form of height-
ened scrutiny is appropriate, it will have to determine whether
the governmental interests expressed in the statute itself are
sufficient, even though those interests were later disavowed
by the Department of Justice. Far from insubstantial, the
importance of marriage as a union of a man and a woman as
recognized in centuries of case law reflects a compelling inter-
est that would arguably qualify under strict scrutiny, not just
intermediate scrutiny.

As noted, Murphy v. Ramsey described marriage, “the
union for life of one man and one woman,” as “the sure founda-
tion of all that is stable and noble in our civilization.”®' In 1952,
the California Supreme Court recognized that “the institution
of marriage” serves “the public interest” because it “channels
biological drives that might otherwise become socially destruc-
tive” and “ensures the care and education of children in a stable
environment.”* Justice Hugo Black referred to marriage as a
bedrock institution that has long been recognized as “one of the
cornerstones of our civilized society.”** And the U.S. Supreme
Court in Loving described marriage as “fundamental to our
very existence and survival.” It is hard to find an interest more
compelling than that.

Heightened scrutiny also has a second step, however. The
classification must be closely drawn (or even narrowly tailored,
under strict scrutiny) to further the government’s important (or
compelling) interest. Here, a classification that is significantly
over- or under-inclusive may not pass constitutional muster.
Here, also, the imperfect fit between procreation and hetero-
sexual marriage becomes somewhat problematic, which is
why the Second Circuit’s decision to subject the Defense of
Marriage Act to intermediate scrutiny is so significant. Many
commentators believe that if heightened scrutiny is to be ap-
plied, statutes like DOMA and Proposition 8 must necessarily
be unconstitutional because of this imperfect fit.

Of course, the question of “fit” cannot be viewed in a
vacuum. Whether a classification is “closely drawn” may depend
on how onerous it would be to bring about a more perfect fit.
Requiring fertility testing before marriage and inquisitor panels
seeking to determine procreative intent of fertile couples would
surely yield a more perfect fit, but the cost in terms of privacy
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and other values would undoubtedly be deemed unacceptable.
As long as encouraging procreation in the stable environment
fostered by heterosexual marriage is deemed to be a sufficiently
important governmental interest, it is certainly not unreasonable
for the Court to recognize that the definition of marriage as the
union of a man and a woman advances that goal as closely as
is consonant with basic expectations of privacy.

V. CONCLUSION

Cultural institutions are fragile things. Marriage, as the
more or less permanent union of one man and one woman,
developed in large part to encourage the procreative relationship
that is necessary for the perpetuation of society. No one knows
the extent to which redefining marriage so substantially as to
include relationships that are biologically not connected to that
societal purpose will undermine the institution itself.

Some of the evidence introduced at trial in the Holling-
sworth case is not encouraging. As feminist professor Ellen
Willis admitted, redefining marriage to encompass same-sex
relationships “will introduce an implicit revolt against the in-
stitution into its very heart.”** That revolt is, as Johns Hopkins
University Professor of Sociology Andrew Cherlin explains, “the
most recent development in the deinstitutionalization of mar-
riage,” the “weakening of the social norms that define people’s
behavior in . . . marriage.”® In other words, the redefinition of
marriage to encompass homosexual relationships may well be
an experiment of civilizational magnitude.

The ultimate question before the Court, then, is whether
the decision to embark on such an experiment is to be made
by the people, either through their legislatures or directly by
voter initiative, or whether the Constitution, which is silent
on this precise question, must be interpreted to have already
answered the question.
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The Beginning of the End of
the Gay Marriage Debate

By Ilya Shapiro*

When the Supreme Court decided to take not only United
States v. Windsor but also Hollingsworth v. Perry, it signaled that
the beginning of the end of the debate over same-sex marriage
was nigh. That’s because the Court all but had to grant either
Windsor or one of the other Defense of Marriage Act cert peti-
tions—because both the First and Second Circuits had struck
down a federal law, namely DOMA’s Section 3, which denies
federal marriage-related benefits to lawfully married same-sex
couples—but could’'ve avoided the issue of whether a state has
to recognize same-sex marriages.

After all, in a cagey opinion by liberal lion Judge Stephen
Reinhardt, the Ninth Circuit refrained from finding a constitu-
tional right to gay marriage, instead striking down Californias
Prop 8 because the state had briefly allowed such marriages and
then took away that right, serving only to “lessen the status and
dignity of gays and lesbians in California.” This taking away of
a previously granted right, the lower court reasoned, made the
case similar to Romer v. Evans, the 1996 Supreme Court ruling
against Colorado’s attempt to dismantle laws protecting gays
from discrimination.

Clearly, Reinhardt—whose opinions the Supreme Court
habitually reverses, often unanimously—wanted to keep Perry
away from the high court. Even the challengers’ odd-couple
super-lawyers Ted Olson and David Boies—who had engineered
the case with a view to the Supremes—reluctantly filed a brief
asking the Court not to take it.

The Justices, wary of making divisive legal rulings while
an issue’s politics were still in turmoil—see Roe v. Wade, which
short-circuited public debate and left abortion as an open
wound on the body politic—thus had easy reasons for duck-
ing gay marriage if they thought it imprudent to confront the
question just yet. While it’s certainly possible that the Court
won't reach the constitutional merits in at least one of the
cases—both pose jurisdictional quandaries because the Califor-
nia and U.S. governments, respectively, declined to defend their
own laws—the Justices’ decision to take them would be strange
indeed if all we end up with are procedural rulings regarding
who can appear in court.

Moreover, while I haven't studied the jurisdictional issues
in as much depth as the constitutional ones, it would seem odd
not to allow someone to defend DOMA and Prop 8, respectively.
Otherwise, the executive branch could nullify a binding popular
initiative or statute simply by orchestrating a default judgment
against it. Perhaps the House of Representatives’ Bipartisan
Legal Advisory Group in Windsor and the Prop 8 proponents in
Perry aren’t the proper defendants-respondents, but what would
replacing them with, say, a friend of the court really accomplish?
Again, I'm not sure about the technicalities, but surely if it

*llya Shapiro is a senior fellow in constitutional studies at the
Cato Institute and editor-in-chief of the Cato Supreme Court
Review.
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wants to, the Court can consider Paul Clement (who represents
BLAG) and Chuck Cooper (same for the Prop 8 proponents)
just that kind of amicus curiae for relevant purposes.

In any event, here are my thoughts on how the Court
should rule if it can get past the jurisdictional issues, as adapted
from the briefs Cato filed in each case with the Constitutional
Accountability Center (to evoke another odd-coupling):

1. UniteD STATES V. WINDSOR

Enshrined in the U.S. Constitution and an integral
element of democratic self-governance generally is the funda-
mental right of all people to be treated equally by their govern-
ment—to receive “equality under the law” in both procedure
and substance. Yet at least one important federal law, with
cascading effects on many others, denies that equal protection
on the basis of sexual orientation: DOMA’s Section 3, which
defines “marriage” in a//federal statutes as a legal union between
one man and one woman.

This definitional detail affects more than 1,000 federal
provisions—from tax returns and veterans’ benefits, to Social
Security and healthcare, to housing and immigration. That is,
federal law views lawfully married same-sex couples (who were
married in one of the states or countries that recognizes these
unions) differently from lawfully married opposite-sex couples.
Aside from treating people adversely on the basis of sexual
orientation, Section 3 imposes discriminatory costs on all sorts
of private employers and contractors, due to the complex opera-
tion of employee benefits law—to give one example of DOMA’s
reach beyond the estate-tax issue at the heart of this case.

The principle of “equal protection” prohibits the federal
government from drawing distinctions between individuals
based solely on differences that are irrelevant to legitimate gov-
ernmental objectives. Under any standard of review, DOMA’s
sweeping discrimination contravenes this constitutional guaran-
tee, which the Supreme Court has consistently ruled to secure
equality under the law and forbid invidious discrimination.

The equal protection component of the Fifth Amend-
ment’s Due Process Clause forbids the federal government from
enacting laws arbitrarily singling out a class of individuals for
disfavored legal status. The federal government thus cannot
discriminate among individuals who are lawfully married on
the basis of their sexual orientation.

DOMA was born out of animosity towards homosexuals
and does nothing to further the institution of marriage and
the raising of children proffered by BLAG. Accordingly, the
Supreme Court should invalidate Section 3 as an affront to the
Constitution’s guarantee of equality under the law.

11. HoLLINGSWORTH V. PERRY

The idea of equality under the law dates back to the
foundations of democracy and the ancient Greek word
“isonomia.” “Equal justice under law” remains so essential
today that it is engraved in the cornice of the Supreme Court
building. In 1868, Congress and the states codified this uni-
versal ideal into the Equal Protection Clause of the Fourteenth
Amendment: “No State shall . . . deny to any person within its
jurisdiction the equal protection of the laws.” Ratified in 1868,
the Clause wrote into the Constitution the ideal of equality
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first laid out in the Declaration of Independence, establishing
a broad guarantee of equality for all persons and demanding,
the extension of constitutional rights to people once ignored
and excluded. History shows that the original meaning of the
Equal Protection Clause secures to all persons “the protection of
equal laws,” prohibiting arbitrary and invidious discrimination
and securing equal rights for all classes of persons.

Decades of Supreme Court cases protecting the equal
right to marry—without regard to race, being behind on child
support payments, or even imprisonment—have been rooted
in both the Equal Protection Clause’s guarantee of equality
under the law and the Fourteenth Amendment’s broader liberty
protections, which converge in securing for all persons an equal
right to marry. Certainly, if the right to marry is so fundamental
that there’s no good reason for denying it to incarcerated prison-
ers, there’s no basis under any level of scrutiny for denying that
right to committed, loving same-sex couples.

The Equal Protection Clause was intended to be universal
in its protection of “any person” within the jurisdiction of the
United States. This broad and sweeping guarantee of equality
of rights was understood at the time of its ratification to protect
any person, of any group or class. In looking at what rights
were understood to be protected equally, the framers of the
Fourteenth Amendment understood state-sanctioned marriage
as a personal, individual right that must be made available on
an equal basis to all.

The text and history of the Equal Protection Clause thus
make clear that Prop 8 unconstitutionally denies the equal pro-
tection of the laws regarding marriage to same-sex couples and
perpetrates an impermissible injury to these couples’ personal
dignity. Prop 8 denies gay and lesbian couples the liberty to
marry the person of their own choosing and places a badge of
inferiority—with the full authority of the State behind it—on
same-sex couples’ loving relationships and family life. It denies
the equal liberty to pursue one’s own happiness that has guided
our nation since its founding. The Supreme Court should
invalidate Prop 8 as a violation of the foundational guarantee
that all persons shall have equality under the law.

III. TeNTATIVE PREDICTIONS

The conventional wisdom is that the Court took Perry
because it knew it would be striking down DOMA’s Section
3—the politically easier case because it doesn’t affect any state’s
marriage law—and wanted to balance that with a ruling going
the other way. That split is certainly possible, particularly with
the added jurisdictional dimensions to both cases, but the devil
will be in the details.

In Windsor, 1 could see an opinion stating that marriage
is an issue that our federal system leaves to the states and the
federal government has to respect each state’s definition of it in
granting benefits based on that status. That would mean that
federal benefits would operate differently in different states,
but so be it; same-sex married couples would have an incen-
tive to live in the growing number of states that recognize their
relationships. I could see most if not all of the Court joining
such an opinion, even if some of the liberals would get there for
different reasons—but note that this “federalism” ruling would
probably be a temporary salve while the political process works
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to legalize gay marriage in more states.

In Perry, I could see the Court finding that the Prop 8
proponents lack standing, elaborating on another ballot-propo-
sition case, Arizonans for Official English v. Arizona, which would
mean that gay marriage is back in California but not anywhere
else. Or the Court could find no valid justification for giving gay
couples all the incidents of marriage but withholding that word,
which would affect not just California but seven other states
that have civil unions that constitute marriage in all but name.
(Such a ruling would have the perverse effect of discouraging
other states from granting “everything but marriage.”) Less likely
in my view would be for the Court to agree with the Ninth
Circuit that Romer controls here, which again would limit the
practical effects to California.

And of course, the Court could go the “whole hog,”
finding in both cases—in what would almost certainly be stark
5-4 opinions written by Justice Kennedy—that states cannot
deny gay couples marriage licenses. As described above, that’s
my view, on equal protection grounds—1I'd actually prefer that
government be out of the marriage business altogether but if
it’s in it, it has to make it available to everyone—though such
a ruling would create a political maelstrom that the Court may
want to avoid.

Happily, unlike the atmosphere surrounding Roe v. Wade,
popular opinion on gay marriage is quickly trending in one
direction, such that whatever the Court does now isn't likely
to matter in the long run.

For example, a Pew Research Poll taken at the end of
October showed that 49% of Americans favored same-sex
marriage (with 40% opposed), versus 37% in 2009 and 33%
in 2003. Moreover, support among seniors (over age 67) has
grown from 23% to 33% since 2009; among baby boomers
(ages 48 to 66) from 32% to 41%; among Generation X (ages
32 to 47) from 41% to 51%; and among millennials (ages
18 to 31) from 51% to 64%. George Will was right when he
wrote in the election’s wake that opposition to gay marriage
was “literally dying out.”

Not that it's a fait accompli, or that there’s merely token
opposition, or that we as a nation are already where we'll be at
some point in the future. Indeed, if you look at the results of the
2012 election, you see that in the four states where gay marriage
was on the ballot—and won, for the first time: Maine, Mary-
land, Minnesota, and Washington—it did worse than Barack
Obama. If in these very blue states gay marriage only squeaks
by, it’s premature indeed to be triumphant. There may be plenty
of libertarian Republicans—and indeed it’s Republican donors
and state senators that made all the difference in New York—but
there are probably even more populist Democrats.

Even as the cases now before the Supreme Court are
historic, what the Court does in June is unlikely to be the end
of the line. Larger political dynamics will almost certainly be
the real story here; while the Court doesn’t often get ahead of
public opinion, it never wants to trail it by too much.
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Justice Scalia’s Constitutional Case

for Gay Marriage
By Dale Carpenter*

Constitutional law makes strange bedfellows. It can even
unite supporters and opponents of same-sex marriage. Con-
sider this: If Justice Scalia’s aggressive reading of Lawrence v.
Texas (2003) is correct, could a Justice who refuses to overrule
that decision reject a same-sex marriage claim?

To get at a possible answer, let’s recall Justice Scalia’s fa-
mous dissent in Lawrence. Scalia emphatically disagreed with
Justice Kennedy’s majority opinion, which relied on the “liberty”
protected by the Due Process Clause of the Fourteenth Amend-
ment to strike down a Texas law criminalizing sodomy only if
performed by persons of the same sex. Scalia argued that there
was no history or tradition protecting a “right to homosexual
sodomy” and that, absent infringement of such a fundamental
right, the Texas law was valid simply as an expression of majori-
tarian morality. He similarly disagreed with Justice O’Connor’s
concurrence, which concluded that Texas had violated the Equal
Protection Clause of the Fourteenth Amendment by singling
out gay sex alone for criminalization. Scalia countered that the
state could justify banning same-sex conduct on the grounds
that it regarded such acts as uniquely immoral.

Justice Scalia’s dissent went well beyond simply rejecting
the majority’s conclusion, however. It offered a wide-ranging
interpretation of Justice Kennedy’s opinion that at once sought
to minimize its holding and to warn of its dangerous conse-
quences. The minimization theme has been picked up by many
lower courts, which have generally agreed that Lawrence did not
recognize a fundamental right. Indeed, without too much exag-
geration, one could say that Justice Scalia’s minimalist reading
of Lawrence has been the controlling opinion so far. Thats a
rare achievement for a dissent.

But what of Justice Scalia’s warning about the radical im-
plications of Lawrence? Here, lower courts have been reluctant to
adopt his reasoning. As the Prop 8 case comes to the Court for
possible (and I think, likely) review, it's worth recalling Scalia’s
prescient warning about future litigation for gay marriage. He
declared that Justice Kennedy’s opinion applied “an unheard-
of form of rational-basis review that will have far-reaching
implications beyond this case.” Even Romer v. Evans (striking
down an anti-gay state constitutional amendment), Cleburne
v. Cleburne Living Center (striking down a decision to deny a
permit for a home for the mentally disabled), and Deparsment of
Agriculture v. Moreno (striking down the denial of food stamps
to “hippie communes”) were not so bold, according to Justice
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Scalia. Those decisions applied “conventional rational-basis
analysis,” and found no conceivable legitimate state interest.
But Lawrence “laid waste to the foundations” of rational-basis
review. The decision, he continued, would produce a “massive
disruption of the current social order” (memorably citing,
among other consequences, the threatened demise of non-
existent state laws against masturbation).

If indeed Lawrence did not implicitly recognize a funda-
mental right to same-sex intimacy, Scalia may be right that the
decision has “far-reaching implications” beyond the decriminal-
ization of adult consensual sex. It offers a basis for challenging
other elements of “the current social order.” That’s because, if
Lawrence wasn't a fundamental-rights decision, then it denied
states the power to distinguish homosexuality from heterosexu-
ality simply because a majority believed in the moral superiority
of heterosexual conduct. Lawrence, according to Justice Scalia’s
reading, decided that heterosexuality could have no preferred
constitutional status. And legislatures could not act on the moral
belief that it does. Lawrence, in Scalia’s view, radically pushed
the boundaries of American constitutional law.

The effect of Lawrence on laws forbidding same-sex mar-
riage was already his primary concern in 2003, when there were
no such marriages in the United States. A majority’s belief that
same-sex relationships are immoral, he argued, “is the same
justification that supports many other laws regulating sexual
behavior” as well as “laws refusing to recognize homosexual mar-
riage.” But Justice Scalia was not content with that insight.

At the end of his opinion, Scalia wrote the first draft of
a brief for a constitutional right to gay marriage. Same-sex
marriage, he suggested, is the “logical conclusion” of Lawrence.
Only “the people”—not judges—are free to avoid such logical
conclusions, he asserted. He mocked the Court’s pretension
“that we need not fear judicial imposition of homosexual mar-
riage” as a result of Lawrence.

The Court itself avoided stating any view on the formal
recognition of gay relationships, an understandable silence
given the precise case before it. But Scalia responded summarily
to the Court’s disclaimer. “Do not believe it,” he warned. An
affirmative case for same-sex marriage, he elaborated, could be
built on passages in Justice Kennedy’s opinion offering consti-
tutional protection to “‘personal decisions relating to marriage,
procreation, contraception, family relationships, child rearing,
and education” (emphasis by Justice Scalia), combined with the
Court’s declaration that “[p]ersons in a homosexual relation-
ship may seek autonomy for these purposes, just as heterosexual
persons do.””

Lawrence could not be regarded as a restriction merely
on the state’s power to criminalize private sexual conduct, he
reasoned, quoting the Court’s words that such conduct “‘can
be but one element in a personal bond that is more enduring.””
To those who thought Lawrence was just a sodomy case, not a
gay-marriage case, he replied that Lawrence “‘does not involve’
the issue of homosexual marriage only if one entertains the belief
that principle and logic have nothing to do with the decisions of
this Court.” Justice Scalia didn’t believe the Court’s decision in
Lawrence had much to do with principle or logic, but suppose
another Justice did? That Justice, according to Scalia, would
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have to conclude that Lawrence opened the constitutional door
to gay marriage.

Could a state close that door? Not according to Justice
Scalia. “What justification could there possibly be,” he asked,
“for denying the benefits of marriage to homosexual couples
exercising ‘[t]he liberty protected by the Constitution’ [as un-
derstood in Lawrence]?”

How about the state’s interest in preserving “traditional”
marriage, which is a close relative of the interest in proceeding
slowly with the reform of a longstanding practice? That rationale
wouldn’t survive the rejection of morality as a sufficient basis
for law. As Justice Scalia noted in response to Justice O’Connor,
“preserving the traditional institution of marriage’ is just a
kinder way of describing the State’s moral disapproval of same-
sex couples” (emphasis in original). Lawrence ruled that out.

What of the state’s interest in fostering procreation,
perhaps the most common justification in state and federal
judicial opinions rejecting a right to same-sex marriage? Justice
Scalia shot down that justification with an enviable economy
of words. Such reasoning would “surely not” work to deny gay
marriage after Lawrence because “the sterile and the elderly are
allowed to marry.”

Perhaps there are other justifications for excluding same-
sex couples from marriage, but they evidently did not occur to
Justice Scalia as he swatted away the most common of them. It’s
doubtful any justification could survive the unusually demand-
ing rational-basis scrutiny that Scalia detected in Lawrence.
He concluded that Lawrence “dismantles the structure of
constitutional law that has permitted a distinction to be made
between heterosexual and homosexual unions, insofar as formal
recognition in marriage is concerned.”

In a case squarely raising a constitutional right of mar-
riage for same-sex couples, a Justice assessing Scalia’s logic has
essentially three choices:

(1) Agree with Justice Scalia’s constitutional critique
of Lawrence and conclude that the 2003 decision is not to be
followed. States can re-criminalize the intimate private lives of
gay men and lesbians, and theirs alone, for no better reason than
they want it that way. This Justice would, in a proper case, vote
to overrule Lawrence and would reject any right to same-sex
marriage based on it

(2) Agree with the result in Lawrence (or at least stand
by it as precedent) but interpret the decision to have no real
consequence for marriage laws. This Justice could reaffirm the
result in Lawrence, but would have to reject the deep Scalian
logic behind it, and only then rule against a due process right
to marriage for gay couples; or

(3) Stand by Lawrence, and also (largely) agree with Justice
Scalia’s interpretation of its consequences. This Justice would
reaffirm Lawrence, and rule that its logic entails (as Justice Scalia
thought) the unconstitutionality of laws excluding gay couples
from marriage.

It remains difficult to see how a Justice could, on prin-
cipled grounds, hold all three of the following views at once:
(1) Lawrence should not be overruled; (2) Justice Scalia’s reading
of it was basically correct; and (3) there is no constitutional
right to gay marriage.
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Justice Scalia himself would surely fall into category #1,
as would Justice Thomas, who joined Scalia’s Lawrence dissent
in addition to penning his own. They would not see themselves
as bound by the decision.

The original and continuing hope of the due process
challenge to Prop 8 was that at least five Justices would roughly
fall into category #3 (or would rule for gay marriage on equal
protection grounds). That remains possible if the Court’s four
liberals are joined by one or more conservatives who often
find Justice Scalia persuasive, but don’t want to repudiate a
milestone opinion that ended a discredited chapter in the
Courts history.
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Same-sex Marriage in the
Courts of Law and Reason

By Nelson Lund*

Recent attacks on the constitutionality of our nation’s
traditional definition of marriage have no basis in reason or in
the law. These attacks are based on a toxic blend of demagoguery
and moralistic zealotry designed to trigger judicial adventurism.
And the adventures have begun. The Supreme Court should
step in now to reaffirm what has always been true: nothing in
the U.S. Constitution requires or permits the federal courts
to invalidate legislative decisions defining civil marriage as the
union of one man and one woman.

This is not an issue of first impression. In Baker v. Nel-
son (1972), the Supreme Court decided that the Fourteenth
Amendment did not create a right to same-sex marriage, and
that such a claim did not even raise a substantial federal ques-
tion. Nothing the Court said before or after that decision casts
the slightest doubt on its holding. In Loving v. Virginia (1967),
for example, a ban on interracial marriage was struck down
without so much as a hint that this required governments to
recognize same-sex marriages, or polygamous marriages, or
incestuous marriages, or marriages to children, or anything
other than the traditional form of marriage. Arguments to the
contrary rest on a false and offensive analogy that demeans the
struggle for racial equality.

Similarly, none of the recent decisions involving the rights
of homosexuals has said or implied that there is any consti-
tutional right to same-sex marriage. Romer v. Evans (1996),
for example, held that a state constitution may not forbid the
legislature to give homosexuals any particular legal protections.
Such blanket discrimination denies the equal protection of the
laws in the most literal sense, and the Court emphasized the
unique and unprecedented nature of such a sweeping denial of
legal protection. In Lawrence v. Texas (2003), the Court held
that anti-sodomy laws violate substantive due process because of
the severe deprivation of personal liberty they impose. The tra-
ditional definition of marriage does not interfere with anyone’s
personal liberty any more than it resembles the unprecedented
denial of equal protection at issue in Romer. Not surprisingly,
Lawrence specifically warned that it should not be read to imply
a right to same-sex marriage.

In a desperate effort to prompt the courts into rejecting
established precedent (or perhaps to cow them into it), op-
ponents of existing law argue that defending the traditional
legal definition of marriage is so utterly irrational—so bereft
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of any conceivable legitimate justification—that it can only
be explained as an assault born of animosity against a politi-
cally unpopular group. The list of such bigots, or panderers
to bigots, is very long indeed. A few examples include Bill
Clinton (who signed the Defense of Marriage Act), Hillary
Clinton, Joe Biden, and Sandra Day O’Connor. It includes a
large percentage of black voters and, until very recently, Barack
Obama. Proponents of same-sex marriage apparently hope that
the Justices will change the law in response to these charges of
bigotry and animosity. If a majority of the Justices are governed
by the power of reason, a campaign of moral intimidation will
not succeed in that arena.

Children are the result of unions between men and
women, and every civilization has recognized that responsible
procreation is critical to its survival. The institution of marriage
has been established in virtually every known human society,
including our own, and officially recognized marriages have
always been exclusively between men and women. This is not
an accident or an expression of unreasoned prejudice. It is a
perfectly reasonable implication arising from the civil purpose
of marriage.

Next to the desire for self-preservation, sexual passion
is perhaps the most powerful drive in human nature. Het-
erosexual intercourse naturally produces children, sometimes
unintentionally, and it does so only after a nine-month lapse.
The result can be uncertainty about paternity or indifference
to it by the father. If left unchecked, this disconnect between
men and their offspring would deprive many men of adequate
incentives to invest in rearing their children. Such widespread
irresponsibility would have made the development of civiliza-
tion impossible.

The fundamental purpose of marriage has been to en-
courage and assist biological parents, especially fathers, to take
responsibility for their children, and sometimes to require them
to do so. Because this institution is a response to the natural
effects of heterosexual intercourse, the very meaning and defini-
tion of marriage has always been inseparable from the problem
it is meant to address. Even if you think the problem no longer
exists, it does not follow that those who disagree with you are
bigots or that they could have no legitimate reasons for their
beliefs.

It is true, of course, that different cultures have established
different rules to govern marriage. Most conspicuously, perhaps,
some have permitted polygamy and others have not. Various
other features have changed over time, such as the respective
rights and responsibilities given to husbands and wives, and
the ease or difficulty of obtaining a divorce. But the principal
purpose of the law has always been the same.

Different cultures have also adopted a variety of formal
and informal rules outside of marriage to cope with the effects
of the powerful human sexual urge. Some, for example, have
sought to discourage homosexual relationships, while others
have tolerated them. Some have made great efforts to prevent
extramarital sex, while others have been more permissive.
Amid all this variety, however, civil marriage has always been
understood to involve only the recognized unions of men and
women because these are the on/y sexual unions that serve
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the fundamental purpose of creating offspring and fixing the
responsibility of biological fathers to care for their children.
Homosexual relationships—and lots of other human relation-
ships involving love or sex as well—have nothing to do with
the traditional purpose of marriage. That is why the marriage
laws have not extended to them.

Many people today believe that marriage as traditionally
understood has become obsolete because of technological ad-
vances in birth control and artificial reproduction, or because
of changing social mores. They believe that these developments
invite us to redefine marriage and replace it with a new insti-
tution having the same name but a different purpose. A few
states, like California, have stopped just short of what is now
demanded, recognizing homosexual unions and giving them
the same civil rights and benefits that come with marriage.
A few others, along with some foreign countries, have gone
all the way and replaced traditional marriage with something
fundamentally new. Perhaps this is the wave of the future, and
perhaps it will be an improvement over what we have inherited
from a civilization that goes back thousands of years. If so, the
jurisdictions that have not leapt to join in such experiments will
be free to follow the wisdom of the early leaders.

But nobody, and I mean absolutely nobody, can guarantee
that these innovations will be beneficial. Some experiments
fail, and one advantage of democracy is that it permits failed
experiments to be abandoned. One advantage of our federalism,
moreover, is that it permits some jurisdictions to experiment
with social policy while others wait to see how things turn out.
If the Supreme Court is arrogant or cowardly enough to consti-
tutionalize same-sex marriage, however, that will be that.

What if today’s confident predictions about the bright
future promised by a redefinition of marriage prove unfounded?
We and our children will be stuck with the enormous and quite
possibly infeasible task of overcoming the legal inertia created by
the Court’s decision, and then re-inventing an institution whose
foundations the Court will have seriously undermined.

It is not so long ago that the Supreme Court was presented
with a similar congeries of moral appeals prompted in part by
technological and social developments. Just as modern science
has disrupted the natural connection between heterosexual
sex and reproduction, so has modern science disrupted the
natural connection between catastrophic bodily failures and
death. This gave rise to the “right to die” movement, which
eventually brought its passionate moral claims to the Supreme
Court. There was nothing in the Constitution or in the Court’s
precedents to support this novel right, and the Court declined
to pretend that there was.

In Washington v. Glucksberg (1997), the Court concluded
by saying: “Americans are engaged in an earnest and profound
debate about the morality, legality, and, practicality of phy-
sician-assisted suicide. Our holding permits this debate to
continue, as it should in a democratic society.” In the court of
reason, the same answer must be given to those who demand
the judicial invention of a constitutional right to same-sex
marriage. Glucksberg was correctly decided, and there is nothing
to stop the Supreme Court from interpreting the Constitution
correctly once again.
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