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SUPREME COURT PREVIEW: DISPARATE IMPACT CLAIMS UNDER THE ADEA

By MicHaer A. CarviN anD Louis K FisHER*

Later this year the Supreme Court will hear ar-
guments in Smith v. City of Jackson,! which presents
the question whether so-called “disparate impact”
claims are available under the Age Discrimination in
Employment Act of 1967.2 Under “disparate impact”
theory, an action is unlawful if it has disproportionate
adverse effects on members of a protected class and
lacks sufficient justification, even if the action is not
taken with a purpose to discriminate on the basis of
the protected characteristic. The Court’s decision,
which should hold that ADEA disparate impact claims
are not cognizable, will be extremely important to public
and private employers.

The Supreme Court has allowed disparate im-
pact claims under Title VII of the Civil Rights Act of
1964,% but it has held that several other civil rights
statutes (including Title VI of the same Act) as well as
the Fourteenth and Fifteenth Amendments authorize
only “disparate treatment” claims — i.e., claims of in-
tentional discrimination.* Until 1993, the courts of
appeals reflexively assumed that disparate impact
claims allowed under Title VII were also permissible
under the ADEA.> In Hazen Paper Co. v. Biggins,’
however, the unanimous opinion of the Court empha-
sized that “we have never decided whether a disparate
impact theory of liability is available under the ADEA,”’
and a concurring opinion for three Justices stated that
“there are substantial arguments that it is improper to
carry over disparate impact analysis from Title VII to
the ADEA.”® Since Hazen Paper, five courts of ap-
peals have held that ADEA disparate impact claims are
not available,” and three courts of appeals have ad-
hered to their pre-Hazen Paper holdings that such
claims are allowed.!

City of Jackson is the second case in which the
Supreme Court granted certiorari on this issue. In
2002, the Court heard arguments in Adams v. Florida
Power Corp., but then dismissed the case on the
ground that certiorari had been improvidently
granted.!" During the hearing, some Justices ex-
pressed concern about the fact that the plaintiffs chal-
lenged the employer’s reduction-in-force itself, with-
out identifying any specific selection practices through
which the RIF fell more heavily on older employees.'?
In City of Jackson, a group of police officers are chal-
lenging a pay plan that raised the salaries of a/l offic-
ers but, according to the plaintiffs, generally gave
higher increases to officers under age forty.!* Al-
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though this claim does not suffer from the same type
of flaw as the claim in the Florida Power case, its
validity would be dubious even if disparate impact
claims were generally cognizable. Even under Title
VII, the Court has held that disparate impact doctrine
is not applicable to a discriminatory compensation
claim.' 1In addition, the plaintiffs focus on salary in-
creases rather than on the salaries themselves, and the
City’s experts reported — without contradiction — that
older officers statistically were paid more overall than
younger officers, even after the allegedly discrimina-
tory pay increases. As discussed below, moreover,
the facts of the City of Jackson case highlight the par-
ticular problems with applying disparate impact theory
in the age context.

As argued by the City in its brief to the Supreme
Court, the text and legislative history of the ADEA,
bolstered by pragmatic considerations, convincingly
demonstrate that disparate impact claims are not avail-
able under the statute. The ADEA’s prohibitory sec-
tions make it unlawful for an employer to take certain
actions “because of [an] individual’s age.”'> This lan-
guage is a conventional reference to discriminatory
intent. Indeed, the classic description of the differ-
ence between disparate treatment and disparate im-
pact is that, under the former, “the decisionmaker . . .
selected or reaffirmed a particular course of action at
least in part ‘because of,” not merely ‘in spite of,’ its
adverse effects upon an identifiable group.”'® The
City of Jackson plaintiffs argue that the “because of”
language merely establishes a causation requirement
and that, for example, an older worker who fails a
physical strength test does so “because of” age. On
the contrary, even if physical strength is negatively
correlated with age, the two factors are analytically
distinct, making it incorrect to say that an action taken
because of physical weakness is an action taken be-
cause of age. The effort to equate decreased physical
strength with old age is precisely the sort of general-
ized stereotype that the ADEA was designed to pro-
hibit.

Other ADEA provisions confirm that the prohibi-
tory section covers only disparate treatment. In par-
ticular, the ADEA affirmatively provides that an action
is lawful where “based on reasonable factors other
than age.”'” This “RFOA” provision further demon-
strates that the legality of an employment practice de-
pends on the employer’s motives, which would be ir-
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relevant to a disparate impact prohibition. According
to the City of Jackson plaintiffs, the RFOA provision
would be unnecessary if the ADEA otherwise applied
only to intentional discrimination. No court of ap-
peals, however, has concluded that the RFOA provi-
sion supports disparate impact liability. To the con-
trary, the courts of appeals uniformly have applied the
RFOA provision to disparate treatment claims. Under
these decisions, the provision confirms that an action
is lawful where the employer’s explanation is not a
“pretext” for intentional discrimination,'® and also that
an action is lawful in a “mixed-motive” case where
age was a factor but the same decision would have
been made based solely on other factors.” Nor is
there merit to the contention that the word “reason-
able” signals a prohibition of decisions based on un-
reasonable factors other than age. The term “reason-
able” in the RFOA provision is best understood simply
to restate the traditional requirement of antidiscrimi-
nation law that there be a rational basis for a purport-
edly nondiscriminatory action. Thus, it is sometimes
said in disparate treatment cases that a prima facie
showing by the plaintiff establishes liability unless there
was a “reasonable” or “valid” or “legitimate” basis for
the employer’s action.?” These modifiers add nothing
beyond the basic requirement of nondiscriminatory
intent.

Still other ADEA provisions, together with the
statute’s legislative history, confirm that the statute
was not intended to address adverse effects on older
workers by prohibiting age-neutral practices. The re-
port of the Secretary of Labor (who was charged by
Congress with making a report and recommendations
on age discrimination) and the ADEA’s statement of
findings and purposes reflect that the statute prohibits
only “arbitrary age discrimination.”?' In turn, the re-
port clearly defines “arbitrary age discrimination” as
the type of discrimination that occurs through “em-
ployer policies of not hiring people over a certain age,
without consideration of a particular applicant’s indi-
vidual qualifications.”” The City of Jackson plain-
tiffs erroneously focus on the Secretary’s and
Congress’s recognition that, due to the “force of cer-
tain circumstances,” many practices inevitably will “af-
fect older workers more strongly, as a group, than
they do younger workers.”? The report and the stat-
ute show that these adverse effects were to be ad-
dressed not through prohibitions but through a broad
range of non-coercive measures, which are in fact
found in Section 3 of the ADEA.?>* Furthermore, the
legislative history — like Sherlock Holmes’ “dog that
didn’t bark” — contains neither any mention of dispar-
ate impact liability nor any discussion of the many

subsidiary issues that would have arisen if such liabil-
ity had been contemplated.?

Although the text and legislative history are
wholly dispositive, there are also important pragmatic
reasons for not recognizing ADEA disparate impact
claims. The difficulties of resolving the complex and/
or amorphous questions inherent in disparate impact
theory — e.g., whether the disparity is substantial,
whether the selection practice is justifiable, and
whether an effective alternative exists — would be
greatly exacerbated in the context of the ADEA, which
provides a right to a jury trial on all issues of fact.?
In addition, because age (unlike other protected char-
acteristics such as race or sex) is a continuum, there
is no non-arbitrary way to divide people into two age
groups for the purpose of assessing disparate impact.
Most importantly, for reasons that are neither avoid-
able nor lamentable, older workers are different from
younger workers in myriad ways. As a result, it is to
be expected that many sound and efficacious work,
selection, and compensation practices will have a dis-
proportionate impact on older workers. In fact, some
neutral practices adversely affect older workers be-
cause those workers started off in a better position
than their younger counterparts. This is illustrated by
the facts of the City of Jackson case: The City has
asserted, and the plaintiffs have not disputed, that
younger officers generally received higher raises be-
cause they are employed in the lowest paid ranks,
where the new minimum salaries resulted in greater
increases over prior pay. Because an adverse effect
on older workers is neither unusual nor suspect, it is
inappropriate to second-guess every employment prac-
tice correlated with age, as would occur under a dis-
parate impact regime.

In an attempt to deflect these points, the plain-
tiffs in City of Jackson are taking a different tack.
They contend that, even if the best reading of the ADEA
does not authorize disparate impact claims, those claims
should be allowed because (1) disparate impact claims
are available under Title VII, which has language similar
to the ADEA, and (2) the Equal Employment Opportu-
nity Commission allegedly has a longstanding regula-
tion authorizing ADEA disparate impact claims. Nei-
ther of these arguments withstands scrutiny.

Any reliance on the Supreme Court’s decision in
Griggs, which interpreted Title VII to authorize dis-
parate impact claims, is mistaken because “Griggs
perverted both the language and the legislative history
of the act.”?” Regardless of whether an erroneous
holding would be followed under the doctrine of stare

e (/ccisis, it should under no circumstances be trans-
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planted into a different statute. Speaking realistically,
however, it is questionable whether even one or two
Justices would reach out to repudiate the reasoning of
Griggs. And even if Griggs was decided correctly,
there would be no basis to carry its interpretation of
Title VII over to the ADEA. Griggs was not decided
until four years after the enactment of the ADEA, so
Congress cannot be deemed to have known of, much
less accepted, Griggs’ holding. Furthermore, the pro-
hibitory provisions of the two statutes, though simi-
lar, are materially different. The common understand-
ing of discrimination “because of . . . age” is nar-
rower than the common understanding of discrimina-
tion “because of . . . race [or] sex”; for example, the
Supreme Court held just last Term that Title VII pro-
hibits discrimination against employees of any race or
sex, whereas the ADEA prohibits only discrimination
against older employees.?® Most importantly, the Court
repeatedly has held that an interpretation of one stat-
ute based on purpose rather than text cannot be trans-
ported to another statute with similar text but a differ-
ent purpose.” Griggs unquestionably rests not on the
text of Title VII but on its perceived “purpose” of
counteracting deep-seated animus and the lingering
effects of past discrimination.’® Because neither of
these factors affects employment opportunities for
older people, however, no such purpose underlies the
ADEA.

The City of Jackson plaintiffs’ argument for def-
erence to the EEOC fails for a much simpler reason:
The agency has not in fact adopted a regulation pro-
viding that practices with disparate impact are prohib-
ited by the ADEA. The plaintiffs point to a regulation
that purports to flesh out the ADEA’s description of
lawful practices,’! but, at most, this regulation merely
assumes that the statute’s prohibitory section encom-
passes disparate impact. Such assumptions, even if
agency lawyers later seek to justify them, do not rep-
resent the type of considered agency action that is
arguably entitled to deference.’> Moreover, the
EEOC’s assumption conflicts with the original inter-
pretations of the Department of Labor,* and it ap-
pears to be based on nothing more than an erroneous
belief that Griggs applies with as much force to the
ADEA as to Title VII.>** In all events, the EEOC’s
position on disparate impact is contrary to the ADEA’s
plain meaning, discussed above. Notably, no court of
appeals has relied on that position, and the Solicitor
General has not appeared in the City of Jackson case
to defend it.

In conclusion, the Supreme Court’s decision in
Smith v. City of Jackson will be one of the most sig-
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nificant of October Term 2004. The Court should
read the ADEA to prohibit only disparate treatment,
and it should allow neither Griggs nor the view of the
EEOC to unsettle that interpretation.

* Michael Carvin is a partner, and Louis Fisher is an
associate, at Jones Day in Washington, D.C. Jones
Day represents the respondents in Smith v. City of
Jackson, and the authors participated in the drafting
of the respondents’ brief. The views expressed herein
are solely those of the authors.
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