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Voluntary recognition agreements (“VRAs”), also
known as “neutrality agreements” or “card check agreements”
depending on their features, are an increasingly widespread
and important aspect of America’s labor relations landscape.
Unions are turning to VRAs with increasing frequency be-
cause of their enormous frustration at the weakness of the
NLRB machinery to realize the promise of employees’ right to
organize.  The great majority of newly-organized members of
my union, UNITE, which organizes very aggressively, come
in through VRAs.  Both opponents and proponents of VRAs
agree that they produce a far higher rate of union success
than the NLRB’s election process.1   VRAs are critical to the
realization of employees’ right to organize in the 21st century.

As we argue below, VRAs are a good thing, because
they further the twin goals of our national labor policy: em-
ployee freedom of choice and industrial stability.  Moreover,
VRAs further another cornerstone of our labor policy: the
principle that voluntary agreements developed in the give
and take between private parties best tailor solutions for their
specific circumstances.  Part I of this paper looks at the range
of provisions available in creating VRAs.  Part II demon-
strates that VRAs further federal labor policy and, therefore,
should be viewed favorably by courts and the NLRB.  Part III
examines specific issues concerning VRAs in light of their
furthering national labor policy.  Specifically, we argue that i)
VRAs are and should be enforceable under Section 301 of
the NLRA; ii) that VRAs should be considered mandatory
subjects of bargaining more frequently than they are cur-
rently; iii) that VRAs should preclude utilization of the NLRB’s
representation proceedings when necessary to protect the
parties’ bargain; and iv) that requesting a VRA should not
constitute a demand for recognition and therefore a trigger
for an RM petition.

I. What Are Voluntary Recognition Agreements?
The general term “VRA” refers to a broad range of

agreements between an employer and a union that affects
the representation process for the employer’s employees.
We use the term “VRA” rather than “neutrality/card check
agreement” because VRAs contain a very wide range of pro-
visions.  Many require neither employer neutrality nor card
check recognition.

VRAs can occur when a union represents some of the
employees and seeks to represent others, or when a union
seeks representation for the first time with an employer’s
employees.   Most VRAs address some or all of the following
subjects2 :

(1) Recognition procedures.  Most agreements call for recog-
nition based on a certification of the union’s majority status
demonstrated by a review of signed authorization cards by a
third party.  However, VRAs may instead provide for private,
non-Board elections or NLRB-conducted elections.  Some

agreements have a hybrid, in which the nature of the recogni-
tion process depends on the strength of union support mani-
fested by authorization cards.3

(2) Definition of the bargaining unit.  Most agreements pro-
vide for a stipulated group of employees for which the VRA
will operate and whom the union seeks to organize.

(3) Access provisions.  Some VRAs provide for limited union
access to the employer’s facilities and/or the provision of
employee rosters.

(4) Dispute resolution procedures.  The vast majority of VRAs
outline dispute resolution procedures to address violations
of the VRA, unfair labor practices, or other disputes.

(5) Limits on campaigning.  The variety of campaigning provi-
sions is especially great.  Some VRAs require that the em-
ployer be “neutral,” by not supporting or opposing the
union’s organizing efforts.  Many others limit the employer’s
campaign by prohibiting the fear-mongering attacks on unions
and the dire predictions of disaster following unionization
that have become commonplace in NLRB election campaigns.
These provisions permit the employer to stress the positives
of its employment record, or to conduct “fact-based” cam-
paigns to present the company’s position.  In one such clause,
the employer committed itself to “communicat[ing] with [its]
employees, not in an anti-[union] manner, but in a positive
pro-[company] manner.”4   In another agreement, the employer
pledged “to communicate fairly and factually to employees
in the unit sought concerning the terms and conditions of
their employment with the company and concerning legiti-
mate issues in the campaign.”5   Yet another variant is to limit
the methods in the employer’s campaign, rather than its con-
tent.  In one UNITE VRA, we agreed that the employer would
address all the employees at the onset of a short campaign
period (in a debate format in which the union also spoke).  It
was free to argue against unionization in any manner it wished.
It was, however, thereafter prohibited from campaigning, in-
cluding holding captive-audience speeches or conducting
one-on-one meetings.  Finally, in some such clauses the em-
ployer merely pledges to “strive to create a climate free of
fear, hostility, or coercion.”6

Many VRAs also include restrictions on the union’s
campaigning.  More than three-quarters of Eaton and
Kriesky’s sample of agreements set limits on the union’s be-
havior.7   Unions often commit to notifying the employer of
the union’s intention to initiate a union organizing campaign.8

Commonly, they also prohibit the union from picketing or
striking during the recognition process.  They may also limit
the length of the union’s campaign period,9  ban the union
from denigrating or disparaging the employer,10  or allow the
employer special rights to respond to misstatements of fact
by the union.11   As noted above, they may require the union
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to obtain a supermajority of employee support to obtain card
check recognition.12   Finally, if disputes occur, unions (as
well as employers) are typically committed to participate in
dispute resolution processes.13

II.  The Policy Rationale for VRAs
The primary goals of national labor policy, as imple-

mented by the Act, are twofold: to assure employee free choice
to engage in or refrain from organizing and collective bar-
gaining, and to maintain industrial peace.14   In furthering
these principles, federal labor policy highly values “freedom
to contract” between employers and unions.15   All three of
these aims are promoted by giving deference to VRAs, and
each will be examined in turn.

A.VRAs Promote Employee Free Choice
The differential in organizing success between VRAs

and NLRB elections is undisputed.  Are NLRB elections dis-
torted by employer coercion, or is recognition under VRAs
instead distorted by union coercion, as the critics of VRAs
charge?16   In today’s labor relations landscape, scarred by
massive employer interference with employee Section 7
rights, the answer is crystal-clear: VRAs are an antidote to
venomous employer “vote no” campaigns which routinely
poison the NLRB election process.

1. NLRB Elections Do Not Protect Employee Free Choice
The current framework of NLRB representation proce-

dures and unfair labor practice doctrines, including remedies,
was established in the decades following the passage of Taft-
Hartley.  The law developed at a time when employer hostility
to unions was much less vehement.  In the 1950s and 60s,
employers did not routinely engage in the massive legal and
illegal sabotage of employee Section 7 rights that are com-
monplace today. Despite these changes, the NLRB has taken
no serious measures to ensure that its representation and
unfair labor practice procedures effectively protect employee
free choice in today’s context.

The representation process is flawed in three funda-
mental respects.  First, an employer can delay the representa-
tion process so that it can either dissipate the union’s major-
ity before the election or destroy the union’s bargaining power
before it is required to bargain.17   My union, for example,
endured a delay while an employer litigated a single issue–
whether UNITE was a labor organization under the Act.  Many
other hearings have little more merit than this.  Moreover,
even after a union has won an election, no enforceable court
order will issue requiring bargaining until three or four years
have passed.18 The effects on employees are well-docu-
mented and disastrous.  One study found that the unioniza-
tion rate drops by 2.5% for each additional month between
petition and election,19  while another found a drop of 0.29%
for each day of delay.20

Second, even if the employer limits its campaign to
lawful activity, the volume and vehemence of the employer’s
campaign can terrorize workers.  Employers often drown work-
ers in a tidal wave of predictions about the calamities that will
befall any workplace so unwise as to unionize.  The inces-

sant pounding of captive audience meetings and one-on-
one meetings has nothing to do with a rational exchange of
opinions in the free marketplace of ideas, but is intended to
intimidate.  The ALJ in Parts Depot, Inc.,21  which upheld
UNITE’s claim of several employer unfair labor practices, dis-
cussed the employer’s captive audience meetings, which he
found completely lawful:

If phrased in terms of war, [the company’s] re-
sponse was equivalent to America’s B-52 carpet
bombing of the Iraqi front line forces at the 1991
opening of ‘Desert Storm’ in the Persian Gulf War.
As the Iraqis stumbled from their trenches beg-
ging the advancing United States soldiers to ac-
cept their surrender, so too, figuratively, the
[company’s] employees, shell shocked from the
long series of verbal “carpet bombing” speeches
and videos, would have stumbled toward the
voting booths, begging for the chance to vote
against the Union.... This is not to say that the
speeches and videotapes ... constitute a threat
...22

Third, employer unfair labor practices during NLRB
election campaigns have become routine.23   All available sta-
tistics tell the same story: employer unfair labor practices
have soared since the 1950s and 1960s, devastating Section
7 rights.  One study showed that, in 1969-1976, the number of
workers receiving back pay under Section 8(a)(3) of the Act
totaled approximately 1.2% of voters in representation elec-
tions.  In 1984-1997, that figure increased by almost 800%, to
a level of 9.5%.24   LaBlonde and Meltzer, who criticized fig-
ures in earlier studies as being exaggerated, nevertheless
found a 600% increase in the relative incidence of discrimina-
tory discharges from the late 1960s to late 1980s,25  while
another study revealed a 14-fold increase in employer dis-
crimination against union activists during organizing drives
between the 1950s and the late 1980s.26   Yet another report
found that 31% of all employers illegally fire at least one
worker for union activity during organizing campaigns.27   The
former president of the National Academy of Arbitrators, the
nation’s leading organization of labor-management neutrals,
stated in 1996 that “[t]he intensity of opposition to unioniza-
tion which is exhibited by American employers has no paral-
lel in the western industrial world.”28

The rising tide of employer unfair labor practices, and
particularly discriminatory discharges, against union sup-
porters has contributed directly to the erosion of union win
rates in elections.29   Equally significant, continuing employer
hostility results in only a narrow majority of election victo-
ries leading to the achievement of collective bargaining agree-
ments.  From 1975 to 1993, the success rate for obtaining first
contracts fell from 78% to 55.7%.30

The remedies available to workers coerced in exercis-
ing their Section 7 rights (including postings and reinstate-
ment with back pay) are insufficient both to deter such abuses
or to erase their undermining of employee free choice.
Postings are not likely to dissipate the effect of employer
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threats.31   Reinstated workers often are “so scarred by the
discharge experience that they do not resume union activi-
ties,” and studies show most reinstated workers are gone
within a year, many reporting bad company treatment.32   More
than two-thirds of rerun elections produce the same result as
the election overturned due to objectionable conduct.33

2. VRAs Further Employee Free Choice
VRAs protect employee free choice by eliminating crip-

pling delay and employer coercion.  Typically, representation
issues are definitively resolved through VRAs in weeks or
months rather than years.  VRAs severely restrict delay prior
to determining the union’s majority support.  The parties
agree to a definition of the bargaining unit, eliminating the
lengthy NLRB process of a hearing and appeal to Washing-
ton.  Disagreements are typically resolved through arbitra-
tion, often with expedited procedures.  Because the elimina-
tion of delay at the “front end” of the process is of great
importance to defending employee free choice, VRAs often
limit the campaign period to further produce a speedy re-
sult.34

For example, one SEIU agreement stated that the par-
ties would jointly choose an election officer, who would both
direct an election within five working days following the
union’s presentation of cards from at least 30% of the em-
ployees and oversee the election within 35 days in accor-
dance with NLRB guidelines for assessing the validity of
election results.35   OtherVRAs may provide for NLRB elec-
tions, but contain commitments by the employer not to cause
delay.36

VRAs may also minimize the delay between recogni-
tion, if attained, and the completion of a first contract.  Many
VRAs allow for decision by an arbitrator or similar neutral in
the event that a party to the agreement fails in its duty to
bargain.  As discussed below, unions may obtain court or-
ders under Section 301 enforcing arbitration decisions.  Such
a process is far quicker than an unfair labor practice proceed-
ing through the Board to the Court of Appeals.  An intransi-
gent employer may, of course, appeal the district court’s en-
forcement of an arbitration award, but this is unlikely to be
successful.

VRAs also can help curb employer intimidation,
through the variety of campaign limitations discussed above.
Not only are coercive employer actions less likely in such an
environment, but arbitration or other dispute resolution pro-
cesses in VRAs can resolve potential violations much more
expeditiously, and impose a wider array of remedies, than
NLRB proceedings.37   For example, one UNITE agreement
provided for one of a panel of arbitrators to hold a hearing on
complaints of campaign misconduct within 24 hours of the
complaint and for a bench decision to issue.

3. VRAs Do Not Interfere With Employee Free Choice
Employer advocates claim that VRAs hamper employee

free choice by limiting the ability of employees to hear the
employer’s “vote no” campaign and because card check rec-
ognition as a mechanism for assessing employee desires is
less reliable than an NLRB secret-ballot election.

However, VRAs must be based on employee free choice.
Enforcement of VRAs by the federal courts hinges upon the
union’s demonstration of a “fair opportunity” for employees
to freely decide whether to accept it as a representative.38

The Second Circuit summarized the requirement in no uncer-
tain terms: “[c]ritical to the validity of such a private contract
is whether the employees were given an opportunity to de-
cide whether to have a labor organization represent them.”39

Employer advocates claim that campaign limitation
clauses undemocratically limit the ability of employees to
hear both sides.40   The Yale University Office of Public Af-
fairs’ statement on the issue is typical: “[E]mployees lose the
benefit of a full and open debate that would occur prior to a
union election.”41   Similarly, the employer in Dana42  argued
that the VRA it signed should not be enforced because limits
on employer campaigning violate public policy; it “effectively
silence[d]” the company, and thereby violated the statutory
rights of its employees.43   Rejecting the employer’s argu-
ment, the court stressed two pertinent themes.

First, the court stressed that Section 8(c)44  merely lim-
its what employer speech may constitute evidence of an un-
fair labor practice, but does not require an employer to ex-
press its views.45   “In fact, far from recognizing § 8(c) as
codifying ‘an absolute right’ of an employer to convey its
view regarding unionization to its employees . . . we have
stated that an expression of an employer’s views or opinion
under § 8(c) is merely ‘permissible.’”46   Thus, Dana’s “volun-
tary agreement to silence itself during union organizing cam-
paigns does not violate federal labor policy.”47

Second, the court held that limits on the employer’s
campaign could not interfere with the employees’ Section 7
rights.  “As Section 7 grants employees the right to organize
or to refrain from organizing it is unclear how any limitation
on Dana’s behavior during a UAW organizational campaign
could affect Dana’s employees’ Section 7 rights.”48

This understanding of the limited relevance of Section
8(c) to Section 7 rights is consistent with Linn v. United
Plant Guard Workers of America, Local 114,49  in which the
Court protected union members’ speech against state law
defamation claims absent actual malice.  While stating that
Section 8(c) reflected an “intent to encourage free debate on
issues dividing labor and management,”50  the Court also
stated that

[i]t is more likely that Congress adopted this sec-
tion for a narrower purpose, i.e., to prevent the
Board from attributing anti-union motive to an
employer on the basis of his past statements....
Comparison with the express protection given
union members to criticize the management of
their unions and the conduct of their officers ...
strengthens this interpretation of congressional
intent.51

Additionally, most VRAs do not “silence” employers,
but rather limit their campaigning, often with restrictions on
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the unions’ campaigns as well.  The arbitrator’s decision re-
viewed in the Dana decision concluded that “what the par-
ties appear to have had in mind is that Dana argue its case in
an objective high-minded fashion without resort to the kind
of threats and innuendos which have often accompanied
employer speech in organizing campaigns.”52   In today’s cli-
mate, it is hard to imagine that employees in any case will not
get an opportunity to hear and fairly evaluate anti-union ar-
guments.

Employers also claim that card check recognition is
less reliable than an NLRB election  because they are suscep-
tible to fraud and coercion.53   These arguments are unavail-
ing for two reasons.  VRAs provide mechanisms for prevent-
ing these problems, and the possibility of coercion in obtain-
ing cards is in actuality far less of a threat to employee self-
determination than employer coercion.

Card check procedures remain the primary mechanism
for recognition within VRAs,54  and labor law–as well as the
terms of most VRAs themselves–require that any recogni-
tion following a VRA be free from coercion.  If a union is
accused of obtaining card support through fraud or coer-
cion, an employer could refuse to recognize a union’s claim
of majority support.  Such a refusal would trigger arbitration
procedures, if provided by the VRA, or direct recourse under
Section 301 to federal court.  As noted above, the federal
courts will not enforce VRAs if the union cannot demon-
strate that employees had a “fair opportunity” to freely de-
cide whether to accept it as a representative. If an arbitrator
ever failed to require majority support, such failure would
give the employer recourse at the Board.55

J.P Morgan, however, demonstrates that arbitration is
fully capable of taking irregularities into account in determin-
ing majority status.  The employer alleged that the union had
coerced employees into signing authorization cards.  In re-
sponse, the arbitrator ordered a delay in the card count “until
coercion charges were resolved because authorization cards
obtained through coercion were invalid.”  After the arbitrator
found no union coercion, the employer continued to fight
recognition unsuccessfully in the Second Circuit, which up-
held the arbitrator’s decision.

Thus, the Board’s existing case law governing card
check irregularities will stand as a safeguard–whether en-
forced through arbitration, the courts, or the Board–against
recognition of a union who has engaged in unfair labor prac-
tices.

B. VRAs Promote Industrial Peace and Stability
VRAs also curtail the industrial strife common in orga-

nizing drives.  Indeed, one prerequisite for the enforcement
of such contract through Section 301 suits is that they “for-
ward labor peace.”56   The receptivity of federal courts to
enforcing such agreements57  indicates that those agreement
have generally met this test.

That organizing campaigns often produce bitterness
and divisiveness is uncontested. J.P. Morgan refers to “those

tensions inevitably flowing from a union organizing effort.”58

Similarly, “intensive workplace discussions and arguments
are common.  After several weeks of such campaigning, the
final days before an election usually reach a high level of
tension.”59   In a typical campaign, the employer bombards
employees with the message that, if the facility unionizes, the
employees  “may” lose their jobs, suffer reductions in wages
and benefits due to collective bargaining, or face strikes and
violence, and the union counters with greater promises in
addressing the last attack and in anticipation of the next.  Not
surprisingly, such a campaign spirals into enormous division
and bitterness among employees.  The hostility in the work-
place generated by a hard-fought and prolonged organizing
campaign hurts employers, employees, and the general pub-
lic.

VRAs dramatically ameliorate the strife and tension of
organizing drives by changing their character.  Most VRAs
commit the employer (and typically also the union) to what
the arbitrator in the Dana dispute called a “high-minded”
campaign, in which the parties agree not to disparage each
other but rather to promote themselves.  Most often, cam-
paign limitation clauses do not ‘silence’ the employer, but
rather require of the parties “a civil atmosphere for the dis-
cussion of the issues surrounding the question of union
representation.”60   Indeed, the clause to which Dana agreed
permitted the corporation to “communicate with employees,
not in an anti-UAW manner, but in a positive pro-Dana man-
ner.”61   In interpreting the clause, the parties’ arbitrator con-
cluded that “what the parties appear to have had in mind is
that Dana argue its case in an objective high-minded fashion
without resort to the kind of threats and innuendos which
have often accompanied employer speech in organizing cam-
paigns.”62    The agreement reached between AK Steel Cor-
poration and United Steelworkers of America provides an-
other example.63  Eliminating the fear-mongering common in
“vote no” campaigns is a huge step toward furthering labor
peace and stability.

SEIU’s agreement with one health care employer com-
mitted the parties “to a process that resolves issues between
[them] in a manner that not only reduces conflict, but also
fosters a growing appreciation for [their] respective mis-
sions”64 In a situation involving UNITE, the employer and
union were locked in a bitter dispute for many months, with
many NLRB charges and accusations flying back and forth.
The parties entered into a VRA which provided for an expe-
dited arbitration process to resolve complaints of campaign
misconduct.  Significantly, neither side invoked the process.
Instead, the level of tension decreased dramatically after the
VRA, and the communication between the parties improved
so that disputes were settled without the need for arbitration.

Moreover, VRAs provide for expedited campaigns and
dispute resolution, if and when charges arise.  In addition to
committing the employer not to engage in delaying tactics,
many agreements impose time limits on the union for organiz-
ing.65   Shortening the campaign process helps minimize ten-
sion.  Moreover, arbitration provisions66  allow for quick reso-
lution of charges of coercion, which also minimize tension.
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As noted above, a UNITE agreement permitted arbitration of
alleged campaign conduct violations within 24 hours with a
bench decision.

More than three-quarters of Eaton and Kriesky’s sample
of agreements set limits on the union’s behavior.67   Analyz-
ing one such agreement, in which the union agreed to refrain
from picketing and the employer agreed to card-check recog-
nition, the Sixth Circuit concluded that “each gave up rights
under the Act ¼ in an effort to make the union recognition
process less burdensome for both.”68   VRAs leave the repre-
sentation process itself far freer from strife and tension than
the usual NLRB election.

C. Promoting VRAs Advances Party Resolution in
Labor Relations

Encouraging private party solutions to labor disputes
is a cornerstone of federal labor policy.  American National
Insurance Company stated that “[t]he [NLRA] is designed
to promote industrial peace by encouraging the making of
voluntary agreement governing relations between unions and
employers.”69   Specifically, “voluntary recognition is a fa-
vored element of national labor policy.”70

Arms-length bargaining will create better, more specifi-
cally tailored solutions to particular disputes than standard
Board processes.  “[I]t is incumbent upon the Board,” the
Board held in a recent case, “to recognize and encourage the
efforts expended by [the parties] in attempting innovative
bargaining structures and processes and novel contractual
provisions.”71

VRAs can solve problems in ways in which the Board
cannot.  Clearly, constitutional and statutory concerns of
free speech and due process affect the Board’s ability to limit
campaigning and to provide expedited representation pro-
cesses.  VRAs are not so limited.

III. Adjudicating and Implementing VRAs
A. VRAs are Enforceable Under Section 301
Courts will enforce VRAs under Section 30172  of the

Act.73   Given the importance national labor policy places in
promoting voluntary agreements, this trend is positive and
should be embraced.

In J.P. Morgan, the Second Circuit articulated a three-
part test for determining whether a contract that resolves
representational issues should be enforced.  The contract
must guarantee employee free choice, forward labor peace,
and govern the employer’s relationship with its employees.74

The court found that the VRA satisfied each of the three
criteria.

As noted above, the decision in Dana Corp. found
that the VRA did not violate public policy.  The Sixth Circuit
held that Dana’s contractual commitment to regulate its
speech was permissible because it was certainly allowed to
restrain itself in the absence of such agreement.75 S e c -
tion 301 jurisdiction over representation issues has been chal-
lenged also as an abridgement of the Board’s authority.  None-

theless, the courts have noted that the Board’s primary juris-
diction “does not deprive the courts of jurisdiction, rather, it
raises prudential concerns about whether to exercise it.”76

Thus, “while the courts may not resolve representational
issues, the parties may resolve these issues contractually.”77

In short, the concerns raised by court adjudication of repre-
sentation issues–including the lack of experience in that area
and the historic hostility of federal court to labor rights–are
not present when the parties have formed private contracts
that resolve them.

The Supreme Court has stated that arbitrators–who
typically adjudicate labor disputes under VRAs–bring spe-
cial expertise to the resolution of labor disputes, and that
arbitration is particularly desirable when the parties have
committed to such arbitration “as a substitute for labor
strife.”78   On that basis, the Second Circuit in J.P. Morgan
found a VRA’s inclusion of an arbitration provision strength-
ened its conclusion that the contract was within its jurisdic-
tion under Section 301.  As a word of advice, VRAs should
include arbitration clauses, since courts are comfortable with
enforcing such decisions under Section 301.

B. Parties Cannot Use Board Processes to Evade
Complying with VRAs

In Central Parking and Verizon Information Systems,
the Board correctly determined that VRAs preclude the use
of the Board’s representation processes.79   The Board con-
cluded that parties to VRAs should be held to their bargains,
and that Board processes should not be used to avoid or
undermine a bargain.  Dissents offered in the two cases sug-
gest that the law on this point is not well-established.

In Central Parking, the VRA in question contained an
“after-acquired” clause.  The provision called for employees
in subsequently-purchased parking facilities to be added to
the existing unit upon a showing of majority support.  When
the company purchased a competitor’s facilities, the union
organized employees at those facilities via card check and
demanded recognition.  The employer argued that the em-
ployees were ineligible, as it believed the agreement covered
only newly-created facilities.  The union sued to compel arbi-
tration according to the VRA’s terms, and the employer filed
an RM petition at the Board.

The Board rejected the RM petition, stating that the
employer waived its right to an election by agreeing to card
check recognition in the VRA.  The meaning of the clause
and the overall fairness of the parties’ bargain could be main-
tained only by holding the parties to it:

Interpreting these [card check] clauses to mean
that the employer can...demand an election ren-
ders them totally meaningless and without effect
... [T]o permit the Employer to claim the very right
which it has foregone, perhaps in return for con-
cessions in other areas, would violate the basic
national labor policy requiring the Board to re-
spect the integrity of collective-bargaining agree-
ments.”80
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Chairman Hurtgen’s dissent in Central Parking argued
that the uncertainty surrounding the terms of the after-ac-
quired clause meant that the employer had not given a “clear
and unmistakable” waiver of its right to an election.  Under
these circumstances, the dissent claimed that the issues pre-
sented in the case should be decided exclusively by the Board
and not by arbitration because they concerned representa-
tion.81

Chairman Hurtgen’s conclusion that the Board should
be the exclusive forum for resolving representation issues,
however, stands in marked contrast to the Board’s deferral to
private agreements in at least two notably comparable situa-
tions.  First, the Board “has long held that a stipulated bar-
gaining unit will not be cast aside solely because it desig-
nates a unit [it] might find inappropriate had resolution of the
issue not been agreed upon by the parties.”82   Why should
such voluntary agreements generally be upheld, but unit
determinations made by arbitrators under VRAs not?83   Sec-
ond, the Board defers in non-representation disputes, and
the explanation for treating representation cases differently
is unpersuasive.  The Board has stated that “‘the determina-
tion of questions of representation ¼ do [sic] not depend
upon contract interpretation but involve the application of
statutory policy, standards, and criteria.  These are matters
for decision of the Board rather than the arbitrator.’  But, in
fact, every question of deferral involves application of” such
factors.84

In Verizon Information Systems, a union sought a
Board unit determination notwithstanding the terms of a VRA.
After the union began organizing employees, it and the em-
ployer were unable to agree on the scope of the bargaining
unit.  The union filed for arbitration, and subsequently filed
an RC petition seeking Board resolution of the same issue.

The majority found a “narrow exception to [the] rule”
articulated in the Central Parking dissent that the Board
would not defer its representation processes to private arbi-
tration.85   The Board ruled that the exception lay in the union’s
enjoyment of “the benefits of the arbitration agreement” and
its reservation of “the right to go back to that agreement”86

by virtue of its preceding arbitration filing.  Thus deference
to arbitration was essentially grounded in estoppel.87   Had
the union filed a petition at the Board initially, the Board
would not find that the parties’ VRA barred the petition, be-
cause the parties had not clearly and unmistakably waived
their right to NLRB procedures.88   As in Central Parking,
the majority recognized the importance of holding parties to
a VRA to their contract.  Once the union invoked the agree-
ment, “the fundamental policies of the Act [could] best be
effectuated by holding the [union] to its bargain.”89   The
Board concluded that “[t]o do otherwise would permit the
Petitioner to take advantage of the benefits accruing from its
valid contract while avoiding its commitment by petitioning
to the Board ...”90

Member Walsh’s dissent in Verizon argued that the
VRA’s omission of a “clear and unmistakable” waiver of the
union’s statutory right to file a representation petition meant

that the petition from it should not be barred.91   Nonetheless,
on these facts, the Verizon majority’s willingness to hold the
union to its bargain correctly prevents the use of Board pro-
cesses to undermine the party’s agreement.

As mentioned above, the Board’s treatment of “reverse
neutrality agreements”–which commit union to not organize
particular groups of employees–is similar to that of VRAs.92

The seminal Briggs Indiana decision equally applies to VRAs:

The question here is not whether we should en-
force the agreement so as to deny an individual
Briggs ... employee the right to select a UAW
affiliate as his representative ... It is merely
whether it is the proper function of the [NLRB]
to expend its energies and public funds to con-
firm a result which the Union agreed it would
refrain, temporarily, from seeking to achieve....
The International [of the UAW] may have good
reason to regret the original commitment or to
decline hereafter to renew it.  But this Board
should not take affirmative action to facilitate its
avoidance.  That is not the business of the Gov-
ernment of the United States.93

Indeed, Verizon emphasized that “[i]f there is an ex-
press promise, we will enforce it, for a party ought to be
bound by its promise.”94

In another word of advice, parties negotiating a VRA
should expressly waive the right to utilize Board processes
to avoid needless litigation.

C. VRAs as Mandatory Subjects of Bargaining
Differences within the Board and between the Board

and the courts of appeals shows the  categorization of VRAs
as mandatory or permissive subjects to be an unsettled area
of law.  The distinction is critical for several reasons.  Bar-
gaining parties can violate agreements on permissive sub-
jects without violating the NLRA, and union-employer agree-
ments regarding permissive subjects may be enforced only
via Section 301 suits or arbitration.95   More importantly, par-
ties engaged in bargaining may not insist to impasse on per-
missive subjects, and strikes over such demands are unlaw-
ful and unprotected.96

Mandatory subjects settle an aspect of the relation-
ship between an employer and its employees.97   In Pitts-
burgh Plate Glass, the Court ruled that matters involving
individuals outside the employment relationship will be man-
datory subjects if they “vitally affect the ‘terms and condi-
tions’ of employment” for the unit.98   By holding that an
employer’s breach of an “after-acquired store” VRA99  vio-
lated its duty to bargain under Section 8(a)(5), the Board’s
decision in Kroger II implied that such agreements were man-
datory subjects of bargaining.100   In Lone Star Steel,101  the
Board ruled that an “application-of-contract” VRA102  was
also a mandatory subject of bargaining.  The Tenth Circuit
overruled the Board in Lone Star, however, arguing that the
clause was “much broader than necessary to accomplish the
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legitimate Union goal of protecting” wages and jobs of em-
ployees in the existing unit.103

The Board recently revisited the mandatory/permis-
sive debate in Pall Biomedical.104   The scope of the VRA in
Pall Biomedical was extremely limited.  It applied only to
work performed at one other facility in the same geographic
area and of the same type performed by bargaining unit em-
ployees, and would be activated only in the event that the
other facility began performing bargaining unit work.  Bar-
gaining unit employees were so worried about the transfer of
unit work to the other facility that they struck to obtain the
VRA.  Although they originally had sought a VRA that would
apply the collective bargaining agreement to the facility upon
recognition, the employees ultimately compromised with the
employer in securing it (by agreeing that the parties would
negotiate a new contract upon recognition), and simulta-
neously settled the strike.  The Board, with Chairman Hurtgen
dissenting, concluded without difficulty that the VRA “vi-
tally affect[ed]” the unit and was thus a mandatory subject.

The D.C. Circuit in Pall Corporation,105  arguably mis-
applying a two-prong test it found in Oliver,106  reversed.
Insofar as it “vitally affect[ed]” the terms and conditions of
employment of bargaining unit employees, the Pall VRA
passed the first prong of Oliver.  The court said that it did not
pass the second prong, which asks whether the matter con-
stitutes “a direct frontal attack upon a problem thought to
threaten” the interests of bargaining unit employees.107   The
court noted the “modest reach” of the agreement merely put
the union “in a position” to address the prospect of trans-
ferred bargain unit work.  “The Union would still have to
negotiate a CBA, which might or might not equalize labor
costs between the new and old plants.  Thus, even expedited
recognition is only the first step ...”108 Pall Corp. concluded
that “prescribing the manner of recognition at a new facility
is not ‘a direct frontal attack’... [and] therefore the [VRA]
does not concern a mandatory subject of bargaining.”109

Pall Corporation is deeply problematic.  As both union
and management attorneys agree, the decision threatens to
complicate collective bargaining with unnecessary tension
and strife.110   Because more extensive VRAs (requiring appli-
cation of the collective bargaining agreement to newly-orga-
nized employees) are more likely mandatory subjects under
Pall Corporations’s analysis, unions and employers are less
likely to compromise and avoid destructive, but protected,
strikes or lockouts.111   The willingness of Pall’s employees to
settle their strike for a lesser VRA meant that the strike (had it
not settled) might become unprotected and the resulting VRA
unenforceable.  Kane notes that “the paradox created ... in
Pall also hinders the Act’s overriding goal of stability in
labor-management relations, good faith in collective bargain-
ing, and the quick, efficient disposition of the organizing
process.”112   If compromise solutions are not mandatory sub-
jects, compromise will be impeded and unnecessary strikes
will result.

Aside from its probable consequences for the collec-
tive bargaining process, Pall Corporation takes an

unpersuasively narrow view of what types of VRAs should
be mandatory.  It is illogical to conclude, as did the D.C.
Circuit by application of the “direct frontal attack” standard,
that a compromise agreement that poorly defends an existing
unit (as the Pall VRA may have, by including recognition,
but not contract extension, provisions) is not nonetheless
capable of furthering the interests of the unit.  The VRA in
Pall Biomedical did not “clog up”113  the bargaining process,
as the dissent suggests, but was rather a vital concern of the
existing unit.

Moreover, increasing union members throughout an
employer, even if in unrelated divisions, may vitally increase
the union’s bargaining power on behalf of existing units.
The recent Meijer114  decision suggests the relevance of
broader organizing efforts (which VRAs aim to further) to the
bargaining strength of existing units.  In that case, the Ninth
Circuit held that unions may charge non-member employees,
as a part of agency fees, costs associated with organizing
non-unit employees in the relevant market.  The court ruled
that such costs were “germane to collective bargaining” be-
cause they “may ultimately inure to the benefit of the mem-
bers of the local union...”115 Meijer’s commonsense “ger-
mane to collective bargaining” standard–which, unlike the
paradoxical result of Pall Corporation, promotes such bar-
gaining and implicitly recognizes the broader role VRAs play
in strengthening existing bargaining units–should be the test
for determining the mandatory or permissive character of
VRAs.

The General Counsel Memorandum in Sahara Hotel116

presents another approach to the mandatory/permissive de-
bate.  Sahara Hotel suggests that a VRA’s constituent parts
should be analyzed piecemeal, with various provisions (in-
cluding after-acquired clauses, access to employee contact
information and to company facilities, and employer speech
clauses) labeled individually as mandatory or permissive.117

The memo’s treatment of the “employer speech clause,” how-
ever, deserves further attention.  Such clauses are central to
many agreements, and crucial–given the prevalence of legal
and illegal employer coercion during organizing campaigns–
for promoting employee Section 7 rights.

Despite the importance of such clauses, the memo ar-
gued that they are permissive subjects because “they re-
quire the Employer to waive its Section 8(c) right,” and noted
that proposals requiring a party’s waiver of statutory rights
have been found permissive subjects of bargaining in “a
wide variety of situations.”118   This assessment is misguided
for several reasons.  First, as noted above, Section 8(c) does
not confer a statutory right, but rather merely exempts from
regulation a category of speech.  Second, waivers of putative
statutory rights are not necessarily permissive subjects.
Employers may insist to impasse on no-strike clauses, de-
spite the fact that the ability to engage in primary strikes is
expressly protected in Section 13 of the NLRA.119

D. Demands for VRAs Do Not Justify RM Petitions
In three recent cases–New Otani Hotel & Garden,120

Rapera, Inc.,121 and Brylane, L.P.122  –the Board has properly
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found that a union’s campaigning for a VRA including a card
check recognition process did not justify an employer-filed
representation petition (“RM petition”).  Dissents in each
case highlight the unsettled nature of the law in this area.

Only an “actual present demand for recognition” suf-
fices for an RM petition, not organizational efforts which are
designed to lead toward a demand for recognition.  As the
New Otani decision noted, “It would be contrary to the Con-
gressional intent underlying Section 9(c)(1)(B) to find that
any conduct with a representational objective, which falls
short of an actual, present demand for recognition, will sup-
port an election petition filed by an employer.”123

This rule stems from Congress’s desire to protect Sec-
tion 7 rights from employer manipulation.  “Congress sought
to prevent employers from utilizing such [RM] petitions as a
means to undermine employee free choice,”124  and from ob-
taining “a vote rejecting the union before the union had a
reasonable opportunity to organize.”125   Congress did not
wish to allow employers to “short-circuit the process or im-
munize itself from recognitional picketing by precipitating a
premature election.”126

The Board has never found the basis for an RM peti-
tion in situations in which unions have waged a campaign for
campaign limitations and a card-check recognition process.
To the contrary, the Board has found RM-petitions justified
only when a union requests that an employer sign a contract
or immediately recognize the union.127

Chairman Hurtgen dissented in New Otani and Mem-
ber Cowan dissented in Brylane. Rapera upheld the Re-
gional Director’s dismissal of the RM petition by a vote of
two (Members Liebman and Walsh affirming the dismissal)
to two (Members Hurtgen and Chairman Truesdale voting to
reverse).  The Hurtgen/Truesdale opinion found that the
union’s requesting a card check recognition process com-
bined with a sworn statement submitted to district court128

that the union enjoyed majority status constituted a “present
demand for recognition.”  The Liebman/Walsh opinion
stressed that statements made to third parties could not con-
stitute a demand made to the employer.  We, needless to say,
agree with Liebman and Walsh.  The Board should maintain
its precedent and not permit employers to preclude union
campaigns for VRAs by expanding the basis for RM peti-
tions.

*  Brent Garren is Senior Associate General Counsel for
UNITE HERE.  Great thanks goes to Pat Lavelle, a law clerk at
UNITE, who provided invaluable assistance in the research
and writing of this article.   This article originally appeared in
Volume 54 of the CCH Labor Law Journal (2003), and was
reprinted with permission.
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