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Federalism and Separation of Powers
Federalism and the International Criminal Court
By Ronald J. Rychlak & John M. Czarnetzky*

At a luncheon at the University of Mississippi, 
the European Union’s former ambassador to the 
United States, Guenter Burghardt, expressed great 

disappointment that the United States has not embraced the 
International Criminal Court (ICC). Ambassador Burghardt 
felt that terms had been defi ned and issues had been set with 
suffi  cient certainty to justify American ratifi cation of the 
agreement calling for its establishment.1

Th e obvious concern, which has been expressed by many 
American politicians and commentators, is that American 
troops travel all over the globe, including areas where Americans 
are not popular. We do not want to see our men and women 
put on trial before an international tribunal every time they 
off end a local group. Most eff orts by ICC offi  cials to appease 
American concerns have addressed this issue.

Th ere is, however, another basic concern about the ICC 
that is too often overlooked. Part of the American resistance 
to the ICC stems from the judicially-mandated growth in 
the size and authority of the U.S. federal government that 
has come at the expense of state autonomy. Th e American 
experience reveals that an active federal judiciary leads to a 
larger central government. If we now imagine an active world 
court, it is easy to envision a centralization of global power that 
is unprecedented in history. To many Americans, that is not a 
welcome development. In short, American opposition to the 
ICC is based in signifi cant part on courts’ failure to adhere to 
the doctrine of federalism.2

I. Th e International Criminal Court

Th e idea behind the ICC is not new. At the end of the 
Second World War, the Allies conducted Nuremberg and 
the Tokyo Tribunals.3 More recently, ad hoc tribunals were 
established to deal with abuses in the former Yugoslavia4 
and Rwanda.5 Th ese tribunals led to the doctrines that shape 
international criminal law today.

In the summer of 1998, the United Nations (UN) 
convened the UN Diplomatic Conference of Plenipotentiaries 
on the Establishment of an International Criminal Court in 
Rome, Italy. Th e charge to the conference was to negotiate 
an agreement relating to a new international court. Despite 
numerous unresolved issues, the delegates at that conference 
adopted a draft statute, the “Rome Statute.”6

Th is conference did not represent an exercise in multilateral 
treaty-making of a contractual nature. Rather, the delegates 
engaged in what was a quasi-legislative eff ort. More than a 
treaty, the Rome Statute was designed to modify customary 
international law and apply even to non-signatories.7

As set forth in the Rome Statute, the ICC has the authority 
to prosecute and sentence individuals, and to impose obligations 
of cooperation upon states, regardless of whether they are parties 
to relevant treaties or have accepted the Court’s jurisdiction 
with respect to the crimes in question. Th e Rome Statute asserts 
jurisdiction for the ICC over defendants so long as either the 
“State on the territory of which” a crime was committed or “the 
State of which the person accused of the crime is a national” has 
ratifi ed the statute. Th e result is a serious blow to the concept 
of national sovereignty.

An international court with the express authorization to 
modify customary international law has extraordinary power. 
Consider the Constitution of the United States. Judges have 
used that document to create new rights that do not appear in 
the text of that document. What is to stop ICC judges from 
inventing new crimes, new rights, or otherwise trampling on 
national sovereignty? 

With 18 judges (balanced in terms of gender, geography, 
and legal systems) and a potentially slow docket, there is 
every reason to think that ICC judges will be pressured to 
add new crimes. Following the attack of September 11, 2001 
representatives from the nation of Turkey proposed adding the 
crime of terrorism to the ICC’s jurisdiction. Th ere have also 
been proposals to add international drug transactions to the list 
of ICC crimes. Suppose ICC judges conclude that denial of 
the right to euthanasia constitutes a violation of human rights? 
Or what if they fi nd that a society must recognize the right to 
same-sex marriage or outlaw the death penalty? Regardless of 
how members of a society feel about such issues, does anyone 
really want international judges to decide these issues for all 
nations?

Offi  cially, the ICC has jurisdiction over only four crimes: 
Genocide, War Crimes, Crimes against Humanity, and the yet 
undefi ned crime of Aggression. Th is oft-cited list of four crimes 
is a bit deceptive. Each of these crimes is further defi ned so 
that the ICC also has jurisdiction over crimes such as: serious 
injury to mental health, outrages upon personal dignity, and 
forced pregnancy. Article 31 of the Rome Statute also codifi es 
grounds for excluding criminal responsibility, including mental 
disease, intoxication, defensive force (self-defense), and duress 
or necessity. Article 32 codifi es mistake of fact and mistake of 
law, and Article 33 codifi es a limited defense of superior orders. 
Th ese defenses suggest that the ICC may ultimately be used to 
prosecute a broad spectrum of crimes.8  

If the ICC were to create an international right to universal 
health care or limit certain forms of pollution, it would likely 
trample on the sovereignty of many nations. Such judicial over-
reaching would be bad enough, but without co-equal branches 
of government (the ICC is a stand-alone court) how would 
those nations voice their objections? Of course, even without 
an expansion of jurisdiction, the ICC will have a dramatic 
impact on domestic laws.
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II. Complimentarity

Th e typical answer to concerns about an overly-aggressive 
ICC is that the new court’s jurisdiction is “complementary” to 
national criminal jurisdiction.9 In other words, national courts 
have the fi rst right and obligation to prosecute perpetrators of 
international crimes, and ICC jurisdiction can only be invoked 
if the national court is unwilling or unable to prosecute.10 
Th is language appears to protect national sovereignty and is 
invoked by proponents of the Court to calm concerns that 
the Court might seriously intrude upon state authority. Th e 
complementarity doctrine, however, may instead operate like 
an international Supremacy Clause.

ICC judges will not simply accept the nation’s assurance 
that it can handle the case. Th ey will have to consider whether 
the nation is acting in good faith. Th ey are required to examine 
whether, despite the nation’s assertion to the contrary, it can 
successfully carry out the proceedings. Th e ICC does not have 
a mechanism to defer to national policy determinations that 
might confer amnesty to wrongdoers, and that is a very serious 
problem. Th e principle of complementarity cannot avoid this 
problem, despite assurances to the contrary.11

Th ere are cases where punishment of even a clearly guilty 
person might not promote societal cohesion. At these times, 
prosecutorial discretion, executive clemency, amnesty, and even 
jury nullifi cation can do more to serve the common good than 
would punishment of the guilty. Even statutes of limitation 
are based on putting other considerations above retributive 
justice.

At the end of the Civil War, to give one example, President 
Lincoln forgave many crimes that might legitimately have been 
prosecuted. He did this in order to preserve social cohesion. 
In a diff erent example, Sammie “Athe Bull” Gravano was freed 
(briefl y, as it turns out) after a light sentence, despite admitting 
to participation in numerous murders. Convicting (the late) 
John Gotti was so important that the government made a 
deal with a multiple murderer. In cases like this, law-abiding 
members of society are willing to trade the utilitarian “benefi t” 
that they might receive from punishment in exchange for a 
larger benefi t to the common good. 

Consider the example of Chile under Augusto Pinochet. 
Th e Pinochet regime regularly violated human rights. When a 
free vote revealed a high level of hostility toward that regime, 
Pinochet agreed to leave offi  ce, but only after securing a lifetime 
appointment and the promise of amnesty from prosecution. As 
it turned out, he was later stripped of much of his immunity, but 
while it was in place, could it be said that Chile was unwilling or 
unable to prosecute Pinochet?  If the ICC had been in existence, 
its judges may well have so determined. Of course, if that threat 
were known to Pinochet, he might never have left offi  ce. Would 
that have been better for the people of Chile?

As with the situation in Chile, South Africa’s transition 
from apartheid to democracy was accomplished through 
negotiation. The Truth and Reconciliation Commission 
(ATRC) process must receive credit for South Africa’s bloodless 
transition, even though it certainly permitted notorious wrongdoers 
to escape criminal punishment. Archbishop Desmond Tutu has 
often spoken of the need to forgo retributive justice in order 

to balance truth, justice, and reconciliation. Sometimes those 
values compete with one another:

[R]etributive justice B in which an impersonal state hands down 
punishment with little consideration for victims and hardly any 
for the perpetrator B is not the only form of justice. I contend 
that there is another kind of justice, restorative justice, which 
was characteristic of traditional African jurisprudence. Here the 
central concern is not retribution or punishment but, in the spirit 
of ubuntu, the healing of breaches, the redressing of imbalances, 
the restoration of broken relationships. Th is kind of justice seeks 
to rehabilitate both the victim and the perpetrator, who should 
be given the opportunity to be reintegrated into the community 
he or she has injured.12

Unfortunately, the ICC structure elevates retributive justice 
over other concerns, such as restoraive justice. 

Consider the current situation in Uganda. Jan Egeland, 
the UN Under-Secretary-General for Humanitarian Aff airs, has 
described Northern Uganda as “the world’s terrorism epicenter.”  
One of the main terror groups, Th e Lord’s Resistance Army 
(LRA), has killed more people than Al Qaeda, Hamas, and 
Hezbollah combined. In July, 2006, however, the prospects 
for peace brightened when LRA leader Joseph Kony accepted 
an amnesty off er from the Ugandan government. Th at off er 
required the LRA to commit to peace talks and to renounce 
violence. 

Unfortunately, Kony had already been indicted by the 
ICC, and the ICC will not accept Uganda’s promise of amnesty. 
According to a news account from Africa, “Athe government 
and the ICC are knocking heads over the amnesty matter. Th e 
ICC, which has indicted and issued arrest warrants for the 
LRA leadership, says Kony and his men should be arrested, not 
granted amnesty. Th e Ugandan government thinks otherwise, 
for the sake of peace.”13 In other words, hostility to political 
compromise (which, of course, is central to the ICC’s raison 
d’être) means that people have continued to die.

While there is obviously a place for criminal prosecutions 
in meting out justice to tyrants who violate international 
criminal law, trials are only one tool among several in the search 
for justice. Th e problem with the ICC is that it favors criminal 
prosecution in every situation. At Nuremberg, this model made 
sense. When the bad guys have been defeated by an outside 
force, there is no threat of civil war, and the defendants have 
already been captured, trials are very logical. In other cases, 
however, they may only prolong the suff ering. 

Tyrants know what fate awaits them if they are overthrown. 
History extending back at least to the French Revolution shows 
them that they will be called to justice if they fall out of favor. 
Th e ICC adds nothing to that threat. Th ose who proceed to violate 
human rights simply do not expect to be overthrown. 14 In fact, it 
is entirely possible that the ICC will have the opposite of its 
intended impact when it comes to deterrence. 

Students of social science explain that deterrence is a 
matter of certainty, or likelihood, of punishment and severity 
of punishment. Certainty of punishment is hard to establish, 
particularly when the wrongdoer is a national leader supported 
by military power. By off ering a form of due process and legal 
counsel to the defendant, however, the ICC may well decrease 
even the likelihood of punishment. In addition, since judges 
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of the ICC do not have authority to impose the death penalty, 
tyrants need not fear the fate that befell Mussolini and others. 
As such, the ICC probably decreases both the certainty and the 
severity of punishment. 

III. Federalism’s Role in Shaping American Attitudes

Americans have seen a federal court system of supposed 
limited jurisdiction grow dramatically over the past forty years. 
Th ere is every reason to think that the ICC will receive similar 
pressure to expand. Already several scholars have advocated 
expanding the ICC’s jurisdiction to cover international gun 
running and drug traffi  cking. In fact, one of the reasons cited 
by the US for its initial refusal to sign the Rome Statute was 
its potential to confl ict with policing matters. In particular the 
US was concerned that the ICC might confl ict with existing 
American eff orts to combat terrorism and drug crimes.15

Th e ICC will almost certainly force nations to change 
their domestic substantive criminal laws.16 A manual for the 
ratifi cation and implementation of the Rome Statute explains 
that “the ICC is no ordinary international regulatory or 
institutional body.”17 In order to comply with the dictates of 
“complementarity,” the manual asserts that “modifi cations” 
must be made to a state’s “code of criminal law… and human 
rights legislation.”18 Th ese changes are needed if national law 
diverges in any important detail from the law established by the 
ICC. As the manual states, “should there be a confl ict between 
the ICC legislation and existing legislation,” international law 
established under the ICC “takes precedence.”19 Accordingly, 
the manual declares that “[i]t would be prudent” for states “to 
incorporate all acts defi ned as crimes” into their own “national 
laws.”20 

A booklet issued by Th e Women’s Caucus for Gender Justice 
asserts that “ratifi cation of the treaty creating the Court will 
necessitate in many cases that national laws be in conformity 
with the ICC Statute.”21 Th e booklet states that implementation 
of the ICC Statute will provide an opportunity for groups “[a]ll 
over the world to initiate and consolidate law reforms....”22  
Indeed, the caucus asserts that “[i]t is this aspect of the Court- 
the possibility of national law reform- which may present the 
most far-reaching potential” for change in the long run.23 
According to the caucus, “State parties will be required to review 
their domestic criminal laws and fi ll in the gaps to ensure that 
the crimes enumerated in the ICC Statute are also prohibited 
domestically.”24

At the time that the Rome Statute was being negotiated, 
the Lawyers Committee for Human Rights predicted that 
rules established by the ICC “will have a signifi cant impact 
on domestic criminal procedure... because it will be legally 
and politically diffi  cult to justify a two-tiered system of rights, 
one for the ICC and another for purely domestic purposes.”25 
According to ICC supporters, nations may need to introduce 
new criminal laws, proscribing genocide, crimes against 
humanity, and war crimes, if they do not have such laws already. 
Th e simplest approach would be to adopt the defi nitions of 
the crimes within the jurisdiction of the ICC. Nations may, 
however, wish to go beyond these defi nitions and give their 
courts jurisdiction over other international crimes as well.26 
Moreover, as the ICC decides these cases and begins to develop 

a common law of what constitutes eff ective and acceptable 
national trials, nations will be forced to follow those precedents 
or risk having their defendants re-tried before the ICC. 

Perhaps the greatest threat to national sovereignty does not 
relate to potential changes in substantive law, but to changes 
that might be necessary to a nation’s procedural laws. Article 
88 of the Rome Statute requires that State Parties “ensure that 
there are procedures available under their national laws for all 
of the forms of cooperation that are specifi ed [elsewhere in the 
statute].”27 Th is may require adoption of certain procedures, 
and may also require deletion of certain features of a nation’s 
procedural laws, particularly constitutional protections for 
criminal defendants.

Presumably no state, regardless of the Rome Statute, tries 
to provide undesirable loopholes for criminal defendants. Th e 
question becomes whether a nation’s “Bill of Rights” might be 
viewed by the ICC as a loophole.28 As it is currently structured, 
the ICC confl icts with many American constitutional rights, 
including the right to be tried by a jury of peers, the prohibition 
against double jeopardy, the right to a speedy trial, the 
Supremacy Clause, the presidential pardon power, the right to 
be free from unreasonable searches and seizures, and more.29 If 
the United States is to participate fully in the ICC, it would seem 
that constitutional amendments will be required. Of course, 
at the end of the day the Constitution might be deemed more 
important than the ICC.30

CONCLUSION
If the United States were to join the ICC, it would 

have signifi cant ramifi cations on domestic criminal laws and 
procedures. Concerns about national sovereignty, Constitutional 
amendments, and other modifi cations to domestic criminal 
laws that will be necessary in order to come into conformity 
with an international standard are quite legitimate. In reality, 
these concerns are mere extensions of traditional federalist 
concerns. Eff orts to appease them by writing in limits on the 
court’s authority are not successful because Americans have seen 
courts ignore limits, stretch their authority, and grow in power 
beyond all expectation. 

Supporters of the ICC may see value in the idea of 
uniformity of national laws. Some may even see value in a 
“one-world” government.31 It is good to remember, however, 
the words of Jacques Maritain:

Th e quest of… a Superstate capping the nations is nothing else, 
in fact, than the quest of the old utopia of a universal Empire. 
Th is utopia was pursued in past ages in the form of the Empire 
of one single nation over all others. Th e pursuit, in the modern 
age, of an absolute World Superstate would be the pursuit of a 
democratic multinational Empire, which would be no better 
than the others.32

The threat of such a quest being imposed by the ICC is 
particularly worrisome, because there is no legislative or 
executive branch to hold the court in line.

No one wants to see wrongdoers escape justice, particularly 
those tyrants who commit crimes like those that fall under the 
jurisdiction of the ICC. Americans, however, are correct to be 
cautious about the ICC. Unless and until we see our own courts 
once again respect federalism, there is little reason to think that 
a world court, like the ICC, would do so.
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A comprehensive strategy to combat serious violations 
of international criminal law would incorporate amnesties 
(including a UN Security Council pardon power, not just the 
ability to temporarily delay prosecution), 33 truth commissions, 
exile for entrenched leaders, lustration for mid-level offi  cials, and 
civil compensation. It would prioritize domestic processes—and 
have the courage not to insist on trials in countries that are not 
ready. It would also recognize that “[t]he energy expended on 
tribunals might be better invested in building consensus on 
robust, timely intervention when crimes are being committed 
rather than seeking punishment afterward.”34 Some military 
actions are just.35

Defi ning the crimes of genocide, aggression, war crimes, 
and crimes against humanity will certainly help overcome future 
objections based on the claim of “victor’s justice.” It is also wise 
to develop basic standard procedures that will help assure that 
future trials run smoothly. Th e idea of a standing court, with 
incentive to grow and a “one size fi ts all” approach to diverse 
international problems, however, is extraordinarily unwise. 
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