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Swinging a Sledge: The Right to Effective Assistance of Counsel, the Law 
of Deportations, and PADILLA V. KENTUCKY

By Joseph M. Ditkoff *

In Padilla v. Kentucky,1 the Supreme Court decided that the 
Sixth Amendment’s guarantee of the eff ective assistance of 
legal counsel requires that counsel inform his client whether 

his guilty plea in a criminal case carries a risk of deportation. 
Th e Court’s decision signifi cantly expands the reach of the 
traditional Sixth Amendment constitutional protection 
aff orded criminal defendants via the long-established rule of 
Strickland v. Washington,2 and, concomitantly, signifi cantly 
alters the landscape of what courts will consider to be adequate 
representation in criminal proceedings. Th e precise contours 
of the right, thus expanded, will be left to the vagaries of the 
common law in both state and federal court to map out. Th is 
short article will discuss Padilla and some of its forebears and 
foreshadowings. As will be seen, the Supreme Court has again 
left prosecutors, defense counsel, and judges with a somewhat 
muddy decision that leaves the hard work for later, and for 
others.

Padilla involved a defendant who was a native of 
Honduras, and who had for forty years been a lawful, permanent 
resident of the United States before he pleaded guilty in the 
Commonwealth of Kentucky to transporting marijuana in 
his tractor-trailer.3 Resolving the case short of trial and with 
the assistance of his attorney, Padilla pleaded guilty to some 
charges, the government agreed to forego the remaining charge, 
and the court sentenced Padilla to fi ve years incarceration and 
fi ve years of probation.4 Facing deportation, Padilla several 
years later fi led a motion for post-conviction relief, alleging 
that his attorney failed to advise him of the possibility of his 
deportation, and in fact even went so far as to tell Padilla that 
he “did not have to worry about immigration status since he had 
been in the country so long.”5 Th e Supreme Court of Kentucky 
refused to grant Padilla relief. Even assuming that Padilla’s 
allegations were true, the court held that incorrect advice on 
consequences collateral to a criminal prosecution, or the failure 
to give advice at all, simply did not fall within the ambit of 
the Sixth Amendment’s guarantee of the eff ective assistance of 
counsel. Specifi cally, the Kentucky court held, citing its own 
controlling precedent, that “collateral consequences are outside 
the scope of representation required by the Sixth Amendment 
and that failure of defense counsel to advise the defendant of 
possible deportation consequences is not cognizable as a claim 
for ineff ective assistance of counsel.”6

The United States Supreme Court, after granting 
certiorari, disagreed. Th e majority began with a short history 
of recent developments in immigration law:
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While once there was only a narrow class of deportable 
off enses and judges wielded broad discretionary authority 
to prevent deportation, immigration reforms over time 
have expanded the class of deportable off enses and limited 
the authority of judges to alleviate the harsh consequences 
of deportation. Th e drastic measure of deportation or 
removal . . . is now virtually inevitable for a vast number 
of noncitizens convicted of crimes.7

Th e Court discussed the Immigration and Naturalization Act 
of 1917 and its abundance of provisions for the deportation 
of noncitizens for various forms of disapproved conduct 
committed on our shores.

Importantly for the Court, however, the laws of the time 
provided for a judicial safety valve of sorts, a type of fail-safe 
mechanism that the majority, not surprisingly, found laudable. 
Th e 1917 Act

included a critically important procedural protection to 
minimize the risk of unjust deportation: At the time of 
sentencing or within 30 days thereafter, the sentencing 
judge in both state and federal prosecutions had the 
power to make a recommendation “that such alien shall 
not be deported.” Th is procedure, known as a judicial 
recommendation against deportation, or JRAD, had the 
eff ect of binding the Executive to prevent deportation; 
the statute was “consistently . . . interpreted as giving the 
sentencing judge conclusive authority to decide whether 
a particular conviction should be disregarded as a basis 
for deportation.”8

With this safety net secure, the Supreme Court saw no need 
to pass on whether, or how, advice concerning immigration 
consequences fell under Washington’s9 purview.

In time, however, attitudes changed and power shifted, 
as the majority took care to note. Congress greatly limited the 
ambit of the JRAD procedure in 1952, and then, in 1996, 
eliminated it root and branch.10 Th e Court laid this out plainly 
in its opinion:

Under contemporary law, if a noncitizen has committed 
a removable off ense after the 1996 eff ective date of these 
amendments, his removal is practically inevitable but 
for the possible exercise of limited remnants of equitable 
discretion vested in the Attorney General to cancel 
removal for noncitizens convicted of particular classes of 
off enses.11

Uncomfortable with what it labeled the “practically inevitable,” 
the Court proceeded to carve out of the immigration law 
landscape a criminal law escape hatch. Th e escape hatch is 
accessed through the Sixth Amendment’s guarantee of eff ective 
counsel.

Observing that the Supreme Court of Kentucky rebuff ed 
Padilla’s attempt to withdraw his plea where his claim rested 
solely on his attorney’s profoundly erroneous advice regarding 
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the immigration consequences that would result, the Court 
explained that a defendant’s deportation from the country, 
triggered by a criminal conviction, is not necessarily a 
consequence completely collateral to the criminal prosecution. 
Although not strictly punishment, that is, a criminal sanction, 
deportation is, in the Court’s view, a penalty nonetheless, 
and a consequence inextricably intertwined with the criminal 
proceeding. Th e Court noted that there was and had been 
a great degree of judicial diff erence of opinion,12 but, in the 
end, it made plain that it was coming down on the side of the 
criminally-accused noncitizen. Th e Court stated:

Deportation as a consequence of a criminal conviction 
is, because of its close connection to the criminal process, 
uniquely diffi  cult to classify as either a direct or a collateral 
consequence. Th e collateral versus direct distinction is 
thus ill-suited to evaluating a Strickland claim concerning 
the specifi c risk of deportation. We conclude that advice 
regarding deportation is not categorically removed from 
the ambit of the Sixth Amendment right to counsel.13

With the analytic structure thus deployed, and the issue 
so framed, the Court did not fi nd it diffi  cult to conclude that 
Padilla’s lawyer’s advice that Padilla “did not have to worry about 
immigration status since he had been in the country so long” 
fell below the Washington standard of basic “reasonableness” of 
counsel’s representation in a criminal prosecution. Th e Court 
looked to a wide range of professional performance guidelines 
and standards of eff ective representation to evaluate and measure 
the performance of Padilla’s counsel.14 From this canvassing, 
the Court determined that the vast majority of the relevant 
authorities “‘require defense attorneys to advise as to the risk of 
deportation consequences for non-citizen clients . . . .’”15

Turning back to Padilla’s predicament, the Court quoted 
the relevant statute,16 and proceeded to evaluate counsel’s 
performance in light of the circumstances. The Court’s 
judgment was not particularly favorable:

Padilla’s counsel could have easily determined that his 
plea would make him eligible for deportation simply from 
reading the text of the statute, which addresses not some 
broad classifi cation of crimes but specifi cally commands 
removal for all controlled substances convictions except for 
the most trivial . . . .  Instead, Padilla’s counsel provided 
him false assurance that his conviction would not result 
in his removal from this country. Th is is not a hard case 
in which to fi nd defi ciency: Th e consequences of Padilla’s 
plea could easily be determined from reading the removal 
statute, his deportation was presumptively mandatory, and 
his counsel’s advice was incorrect.17

On its own terms, though, the majority underestimated 
the complexity of immigration law. Even where there can be 
no question that a conviction will subject one to deportation, 
this is of little moment unless the defendant is not already 
deportable for some other reason. Putting aside the possibility 
of another conviction (often under a diff erent name),18 a 
defendant might be deportable if he is on welfare within fi ve 
years of entering the United States,19 if he votes,20 if he fails 
to update his address within ten days of moving,21 or simply 

if he was inadmissible when he entered the United States.22 
Indeed, if Padilla himself was a drug addict at any time after his 
entry into the United States, he is deportable regardless of his 
conviction.23 If a criminal defense attorney advised a defendant 
that he would be deported if he pled guilty to a crime, causing 
his client to eschew a favorable sentence, the defendant would 
no doubt challenge a conviction after trial on the ground that 
his attorney should have advised him that he was deportable in 
any event. All of these statutes are “succinct, clear, and explicit 
in defi ning the removal consequences,”24 but the application 
of them to any particular defendant is anything but, even if a 
state criminal defense attorney should be expected to be familiar 
with such obscure (to a non-immigration specialist) provisions 
of the federal code.

Furthermore, the majority simply assumed that legally-
mandated immigration consequences actually happen. In fact, 
it was not until 2008 and the tenure of Julie L. Myers as head 
of Immigration and Customs Enforcement (ICE) that ICE fi rst 
formulated a plan to integrate state prisons and county jails 
into federal databases that would identify deportable aliens. In 
practice, ICE lacks the resources to remove every deportable 
alien. Th ere are literally millions of deportable aliens in the 
United States who, though deportable by the terms of “succinct, 
clear, and explicit” statutes, are in no danger of deportation. 
What “a reasonably competent attorney” would do when faced 
with a client who technically could be deported but likely would 
not be deported is left to the imagination.25

Even where the attorney is well-versed in immigration 
law, things are not simple.  In 1999, my offi  ce fi led a brief in 
the Massachusetts Supreme Judicial Court in an operating-
under-the-infl uence case.26 At that time, the state of federal 
law was that such a conviction was deportable, and my offi  ce 
so conceded.27 Five years later, the United States Supreme 
unanimously decided that the answer was the opposite.28

Of course, these concerns did not escape the Court’s 
attention entirely. In a comprehensive concurrence, Justice Alito 
took the majority to task for its expansion of Sixth Amendment 
requirements, and its eff ective redefi nition of the meaning of 
the eff ective assistance of counsel. While concurring in the 
bottom-line judgment of the Court—that is, agreeing that if 
an attorney affi  rmatively misleads a client who is not a citizen 
of the deportation consequences of a criminal conviction, he 
has provided ineff ective assistance as a matter of law—Justice 
Alito was adamant in his fundamental disagreement with the 
majority’s central, broader holding.29 In Justice Alito’s view, a 
competent attorney must not provide wholly-incorrect advice, 
but should instead tell his client that, if the client has concerns 
about the conviction’s eff ect on his immigration status, he 
should talk to a specialist in the immigration law fi eld.30 Th e 
Sixth Amendment, however, does not command that an 
attorney, retained in a criminal case, must try his or her best to 
explain to the client what those consequences could possibly 
be.31 Th is is the domain of the immigration specialist, not the 
run-of-the-mine criminal defense attorney. Th e freshly minted 
Padilla rule, said Justice Alito, amounts to a “vague, halfway test 
[that] will lead to much confusion and needless litigation.”32

And, indeed, it is hard to argue with Justice Alito’s main 
point. Immigration law is complex, exceedingly so, as Justice 
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Alito demonstrated.33 Th e majority admitted this, to its credit.34 
Criminal defense attorneys may be less than expert in the fi eld, 
if not entirely ignorant. Again, the majority conceded this. But 
the majority proceeded to hold the following:

When the law is not succinct and straightforward . . . a 
criminal defense attorney need do no more than advise a 
noncitizen client that pending criminal charges may carry 
a risk of adverse immigration consequences. But when the 
deportation consequence is truly clear, as it was in this case, 
the duty to give correct advice is equally clear.35

Th e unclear case, then, will have to wait.
But, after the clarity recedes, the forecasted storms are not 

hard to envision, and Justice Alito did so:

How can an attorney who lacks general immigration law 
expertise be sure that a seemingly clear statutory provision 
actually means what it seems to say when read in isolation? 
What if the application of the provision to a particular 
case is not clear but a cursory examination of case law 
or administrative decisions would provide a defi nitive 
answer?36

Or, perhaps, what is required is not quite a cursory examination, 
but one a little more comprehensive, though not by too much? 
It is diffi  cult to see an end to these potential problems.

Indeed, the expansiveness of the new doctrine should 
weigh heavy on current counsel and extant convictions. 
Criminal defense attorneys will have to apprise themselves of 
statutory and case law, new and old, all in the unrelated fi eld of 
immigration law, in order to provide constitutionally-eff ective 
assistance in the context of a criminal prosecution. As noted, the 
majority engaged in an extended discussion as to just why what 
has in the past, and by other reviewing courts, been considered 
an indirect consequence of a criminal conviction has now 
become the stuff  of the Sixth Amendment. Th e majority’s 
reasoning, as quoted above, is simple enough by the Court’s 
own lights, and the average defense attorney’s responsibilities 
have become a lot more complicated.

In the end, and as it has done in the past, in order to 
fashion a just result in a nondescript case with a sympathetic 
petitioner, the Court created a constitutional requirement 
whose precise contours must await another day to be limned. 
Th e Court observed that states themselves have taken the lead 
over the years to ensure that defendants within their respective 
jurisdictions would not fi nd themselves in Padilla’s unfortunate 
situation by requiring trial judges to inform criminal 
defendants of the possibility that their convictions might well 
have uncertain, and unwanted, immigration consequences.37 
Nonetheless, the majority could not resist the opportunity to 
do its best to ensure that no noncitizen should fi nd himself in 
Padilla’s position again.

In his stinging dissent, Justice Scalia reiterated what for 
him had been a jurisprudential crusade of longstanding:

In the best of all possible worlds, criminal defendants 
contemplating a guilty plea ought to be advised of all 
serious collateral consequences of conviction, and surely 
ought not to be misadvised. Th e Constitution, however, 
is not an all-purpose tool for judicial construction of a 

perfect world; and when we ignore its text in order to make 
it that, we often fi nd ourselves swinging a sledge where a 
tack hammer is needed.38

A criminal defense attorney’s constitutional obligations 
to his client should extend only to matters occurring in the 
circumscribed context of the criminal case alone; otherwise, as 
Justice Scalia noted, there is no terminus to those obligations 
whose outlines can fairly be discerned by even the most 
scrupulous lawyer.39 Indeed, Justice Scalia quoted Justice Alito’s 
concurrence: 

“[A] criminal convictio[n] can carry a wide variety of 
consequences other than conviction and sentencing, 
including civil commitment, civil forfeiture, the loss of 
the right to vote, disqualifi cation from public benefi ts, 
ineligibility to possess fi rearms, dishonorable discharge 
from the Armed forces, and loss of business or professional 
licenses. . . . All of those consequences are ‘serious,’ 
. . . .”40

And so, in the end, will be the consequences of the 
majority’s rule in Padilla. The Sixth Amendment, thus 
construed, now imposes expansive obligations on attorneys 
whose customary expertise is criminal law, not immigration law, 
and now exposes countless guilty pleas to post-conviction attack 
based on alleged infi rmities and missteps in those newly-minted 
obligations. “My lawyer told me not to worry.” Or he told me 
nothing at all. Th e Sixth Amendment ought not be stretched 
so far because, at some point, it is sure to snap.
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