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Criminal Law and Procedure
The Food-Chain Issue for Corporate Punishment:
What Criminal Law and Punitive Damages Can Learn from Each Other
By Christopher R. Green*  

At the end of this month, the Supreme Court will hear 
arguments in Exxon v. Baker concerning a $2.5 billion 
punitive award against Exxon for the 1989 Exxon Valdez 

oil spill. Th e fi rst question asks when, under federal admiralty 
law, a corporation may be punished for the actions of its agents. 
Th e Ninth Circuit affi  rmed liability for punitive damages under 
circuit precedent, following the Restatements of Torts and 
Agency, allowing corporate punitive damages if a misbehaving 
agent is “employed in a managerial capacity and acting in the 
scope of employment.” 1 Exxon v. Baker presents the Supreme 
Court with the food-chain question for corporate punishment: 
how high in the corporate hierarchy must misbehavior go 
before the corporation itself may be punished? Every American 
jurisdiction allows corporations to be punished with criminal 
liability and with some form of punitive damages.2 In both 
criminal law and the law of punitive damages, there is persistent 
division about the food-chain question. However, the fi elds 
develop with virtually no contact from one to the other, and 
the rules states adopt in each fi eld have no correlation with the 
rules they adopt in the other.

THE FOOD-CHAIN ISSUE IN CORPORATE PUNITIVE DAMAGES

While Exxon argues in Baker that the Restatement rule 
for corporate punitive damages allows them too liberally, 
the Restatement actually adopts a comparatively restrictive 
approach. Many states allow corporate punitive damages 
if any employee misbehaves in the scope of employment, 
whether a manager or not. Disagreement between a Liberal 
Rule (allowing punishment for the actions of any employee in 
the scope of employment) and the Restrictive Rule (allowing 
punishment only for the actions of higher-level employees in 
the scope of employment) has persisted as long as the issue has 
been considered. For instance, in 1869, Maine’s Goddard case 
adopted a Liberal Rule for corporate punitive damages. “All 
attempts… to distinguish between the guilt of the servant and 
the guilt of the corporation; or the malice of the servant and 
the malice of the corporation; or the punishment of the servant 
and the punishment of the corporation, is sheer nonsense.” 

3 However, Shearman and Redfi eld’s treatise on negligence, 
published the same year, held that only the misbehavior of 
“superintending agents” could warrant corporate punishment. 
Th ey wrote,

In general, it may be said that exemplary damages cannot be 
allowed against a master for the negligence of his servants, 
however gross, if he is personally free from fault, and has 

maintained personal supervision over them. But this rule is not 
applicable, without qualifi cation, to the case of a corporation or 
association having no power to act except through agents. In such 
cases, the negligence of a superintending agent must be deemed 
the negligence of the association itself.4

Disagreement persisted in 1893. Th at year, the Supreme 
Court, making pre-Erie general federal common law in the Lake 
Shore case, followed Shearman and Redfi eld’s Restrictive Rule, 
holding that corporate punitive damages would be possible, 
but only if a suffi  ciently important employee misbehaved: “No 
doubt, a corporation, like a natural person, may be held liable 
in exemplary or punitive damages for the act of an agent within 
the scope of his employment, provided the criminal intent, 
necessary to warrant the imposition of such damages, is brought 
home to the corporation.”5 Th is standard required more than 
the criminal intent of a minor employee. However, writing in 
evident response to Lake Shore later in the year, the Alabama 
Supreme Court maintained its Liberal Rule in the Mobile case. 
Th e court considered and rejected “the view taken by some 
courts of marked ability, namely, that, while corporations 
cannot be mulcted in punitive damages for the willfulness of 
such inferior employees as trainmen, they are responsible in such 
damages for the willful misconduct of such general executive 
offi  cers as their presidents, general managers, etc.”6 Th e court 
explained why it thought all employees are created equal for the 
purposes of corporate scienter: “It can no more be said that the 
corporation has impliedly authorized or sanctioned the willful 
wrong of its president, in the accomplishment of some end 
within his authority, than that a similar wrong by a brakeman, 
to an authorized end, is the wrong of the corporate entity.”7 

One way to think of the dispute between the Liberal Rule 
and the Restrictive Rule is that it is a dispute over whether to 
recognize a defense of temporary insanity for corporations. 
Insane people are not punished,8 but they must still pay 
compensatory damages.9 Th e Liberal Rule, however, would 
punish a corporation for any actions of employees in the scope of 
employment—that is, whenever a corporation would be liable for 
compensatory damages. A Restrictive Rule, however, recognizes 
that it is improper to punish a corporation temporarily not in 
full control over a rogue low-level employee—a “temporarily 
insane” corporation, as it were.

A survey of current law in American jurisdictions 
(I include the District of Columbia, Guam, Puerto Rico, 
the Virgin Islands, and federal law, for a total of fi fty-fi ve 
jurisdictions) reveals eighteen states that follow Liberal Rules for 
corporate punitive damages,10 plus another three jurisdictions 
that allow corporate punitive damages without indicating the 
existence of a food-chain limit.11 Twenty-three states, plus 
federal law under Title VII, have Restrictive Rules like that in 
the Restatement.12  
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Th e Restatement itself leaves unsettled exactly who counts 
as a “managerial” employee.13 Taken literally, the term suggests 
that managers are supervisors—that is, those who manage or 
supervise subordinates. An employee might, however, make 
very important decisions, like budgetary amounts, without 
directly supervising anyone. Congress, for instance, makes 
tremendously important decisions about the federal government 
without directly supervising members of the executive branch. 
Six Restatement-style jurisdictions define “managers” as 
policymakers, but most states lack any clear defi nition.14 

Eight more states, plus fi ve jurisdictions that also follow 
the Restatement, have rules that on their face forbid punishment 
of a principal unless the principal authorizes or ratifies 
misconduct by an agent.15 Th e basic idea originated in Justice 
Story’s 1818 admiralty opinion in Th e Amiable Nancy,16 and 
was repeated in Lake Shore in 1893. However, it is not always 
clear how these rules would apply to a corporation. Because 
corporations only act through agents, a strict requirement of 
authorization or ratifi cation would bar corporate punishment 
altogether. If a low-level employee misbehaves, and a mid-
level employee authorizes or ratifi es that misconduct, the 
corporation can still claim that it should escape punishment, 
because the corporation itself never authorized or ratifi ed the 
mid-level-employee’s misconduct. Indeed, as Mobile points 
out, the corporation could say the same even of the very 
highest-level employees’ actions. I call this “the 5R Problem,” 
for Restrictive Rule Ratifi cation Requirement Regress. Because 
corporate action is always vicarious, corporate punitive liability 
is always vicarious as well; an uncompromising ban on vicarious 
punishment will therefore ban all corporate punishment. 
Shearman and Redman noted this fact in explaining their 
Restrictive Rule in 1869, and other courts and commentators 
have done likewise.17 Rules that on their face ban all vicarious 
punishment must either forbid corporate punishment altogether 
or be relaxed when applied to corporations. Lake Shore takes 
the latter course. Its discussion begins by appearing to require 
ratifi cation universally: “A principal … cannot be held liable for 
exemplary or punitive damages, merely by reason of wanton, 
oppressive, or malicious intent on the part of the agent.”18 Lake 
Shore makes clear, however, as quoted above, that corporate 
punitive damages are not eliminated altogether, provided that 
scienter is “brought home” to the corporation via a suffi  ciently-
important employee. Other jurisdictions also make clear that 
corporate punitive damages are still available, even in the face 
of a no-vicarious-punitive-liability rule.19

Some courts have fashioned Restrictive Rules for 
corporate punitive damages that emphasize corporate policy or 
corporate culture, rather than the precise status of misbehaving 
employees. On the one hand, the Restatement allows corporate 
punishment only if a managerial employee misbehaved in the 
scope of employment, barring corporate punishment even if 
the behavior of the low-level employee was consonant with 
the corporation’s implicit and informal customs, policies, 
practices, and culture. On the other hand, the Restatement 
allows corporate punishment for the actions of managerial 
employees, even when those managers violate corporate policy. 
Th e actions of managers, rather than corporate policy as such, 
determine whether corporate punitive damages are available. 

Th ree jurisdictions have incorporated corporate policy into 
their Restrictive Rules. Th e Supreme Court in its 1999 Title 
VII food-chain case, Kolstad, began with the Restatement rule, 
but added a good-faith defense.20 A corporate defendant can 
escape punitive damages under Title VII be showing either (a) 
that the misbehaving employee was not “managerial,” or that 
(b) even a managerial employee’s actions were contrary to a 
good-faith corporate policy to comply with Title VII. Two 
jurisdictions have corporate punitive damages rules that, in 
essence, adopt only Kolstad’s second element, allowing even low-
level employees’ misbehavior to support corporate punishment, 
but providing a defense if employees’ actions are contrary to 
general corporate policies to abide by the law.21

THE FOOD-CHAIN ISSUE IN CORPORATE CRIMINAL LIABILITY

Turning to criminal law, we fi nd a very similar menu 
of possible approaches. We have a Liberal Rule, allowing 
corporate punishment for any employees’ misbehavior in the 
scope of employment, and a variety of forms of Restrictive 
Rule, allowing corporate punishment only when a relatively 
high-level employee misbehaves. A Liberal Rule for corporate 
crime, following the same scope-of-employment rule that 
governs compensatory damages, and which the Goddard-Mobile 
tradition adopts for corporate punitive damages, was approved 
for federal law in New York Central & Hudson in 1909, and has 
been reiterated many times since then.22 Eighteen states follow 
the same rule,23 and another eleven jurisdictions allow corporate 
criminal liability without suggesting a food-chain limit.24  

The federal Liberal Rule is tempered by two 
acknowledgements of the food-chain issue outside federal 
criminal law proper. First, chapter 8 of the Federal Sentencing 
Guidelines includes complicated rules that decrease corporate 
sentences if only low-level employees are involved, or if the 
crime occurs in spite of a corporate compliance program.25 
Second, near-identical Department of Justice memoranda 
issued by Deputy Attorneys General Eric Holder in 1999, Larry 
Th ompson in 2003, and Paul McNulty in 2006 suggest that a 
generally law-abiding corporate culture, eff ective programs of 
corporate law-compliance, law-abiding history, and eff ective 
repudiation of employee misconduct all counsel against 
indicting a corporation.26

Unlike punitive damages, there is not a long tradition 
of states adopting food-chain limits on corporate criminal 
liability. However, the Model Penal Code’s Restrictive Rule, 
adopted in 1962, has been infl uential. For major crimes, the 
MPC allows corporate punishment only for the actions of “high 
managerial agents,” which it defi nes as policymakers.27 Twenty-
four states follow MPC-style rules,28 seven defi ning the key 
term as policymakers,29 eleven as including both policymakers 
and supervisors,30 one as just supervisors,31 and fi ve lacking a 
defi nition.32  

As in punitive damages, three jurisdictions have Restrictive 
Rules for corporate crime that incorporate corporate policy. 
One state follows a Kolstad-like rule, layering a due-diligence 
defense with a restriction to the acts of high managerial agents,33 
while two states allow a corporation to avoid punishment if an 
employee’s action is contrary to corporate policy.34
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REASONS FOR CORPORATE CRIME AND CORPORATE PUNITIVE

DAMAGES TO FOLLOW THE SAME RULE

The most striking thing about the two rosters of 
jurisdictions is that there is no correlation between the food-
chain rules states adopt for corporate crime and the food-chain 
rules they adopt for corporate punitive damages. Counting 
jurisdictions that allow corporate punishment without 
acknowledging a food-chain limit as following a Liberal Rule, 
I count eleven Consistently Liberal jurisdictions allowing either 
corporate criminal liability or corporate punitive damages 
for the acts of low-level employees,35 sixteen Consistently 
Restrictive jurisdictions that impose food-chain limits on 
either form of corporate punishment,36 eighteen “Federal 
Schizophrenia” jurisdictions imposing food-chain limits 
only on corporate punitive damages,37 and ten “Pennsylvania 
Schizophrenia” jurisdictions imposing food-chain limits only 
on corporate criminal liability.38  Slightly more American 
jurisdictions—twenty-eight to twenty-seven—take diff erent 
sides of the food-chain issue in the two fi elds.

Th ere are several good reasons for the law of corporate 
punitive damages and corporate criminal liability to follow the 
same rules—that is, for thinking that Federal Schizophrenia 
and Pennsylvania Schizophrenia really are pathological. First, 
the two areas of law pursue the same two goals: retribution and 
deterrence. Th is fact has undergirded analogies between the 
two areas before.39 Second, a survey of the cases discussing the 
rationales for either a Liberal Rule or a Restrictive Rule reveals 
a consistent repetition of the same four arguments related to 
retribution and deterrence. Proponents of the Restrictive Rule 
claim that vicarious punishment is inherently unjust and that 
one cannot deter actions of one person by imposing punishment 
on a second person. Proponents of a Liberal Rule claim that 
corporations only act through agents and that corporations 
will only have the proper incentive to prevent low-level-
employees’ misbehavior if they feel a punitive sting whenever 
that misconduct occurs. All four of these arguments apply just 
as well in either criminal law or punitive damages. Th ird, the 
two fi elds feature similar mens rea and scienter requirements.40 
Because the food-chain issue in corporate punishment is 
essentially the problem of assessing corporate mental states, 
such similarity of guilty-mental-state requirements in the two 
fi elds should dictate similar resolution of the food-chain issue. 
Fourth, the decision between a Liberal Rule and a Restrictive 
Rule amounts to a decision about the extent of the corporate 
duty to stop low-level employees’ misbehavior, simply by virtue 
of being a corporation. Given that criminal law and punitive 
damages both seek to enforce essentially the same duties to 
prevent anti-social conduct, there is no reason to enforce the 
corporate duty to stop low-level employee misconduct with only 
one form of punishment or the other. Fifth, ordinary, non-legal 
decisions about whether or not to blame an organization will 
also frequently raise food-chain issues: the more important a 
misbehaving employee is, the more likely that ordinary citizens 
will regard the organization itself as (pre-legally) blameworthy. If 
the law should mete out punishment based on ordinary citizens’ 
pre-legal notions of blameworthiness, then both fi elds should 
resolve the food-chain issue the same way.

Jurisdictions suff ering either Federal or Pennsylvania 
Schizophrenia should, therefore, attend to the unjustifi ed 
diff erence in approaches in the two fi elds. Likewise, states 
adopting Restrictive Rules for both corporate punitive damages 
and corporate criminal liability should adopt the same rule in 
both fi elds. Assuming that the MPC’s “high managerial” is 
more selective than the Restatement’s “managerial,” the two 
ALI approaches represent Pennsylvania Schizophrenia writ 
small—imposing Restrictive Rules in both fi elds, but a more 
restrictive one for corporate criminal liability than for corporate 
punitive damages. Of the sixteen Consistently Restrictive 
jurisdictions, only two adopt the same rule in both fi elds,41 
while three states have looser rules for corporate criminal 
liability—Federal Schizophrenia writ small.42

LESSONS

I draw the general lesson that courts and commentators 
should devote more attention to the mismatch between 
corporate criminal liability and corporate punitive damages. 
Courts and legislators should not adopt a rule in one fi eld 
without considering whether it makes sense in light of a contrary 
rule in the other. But there are three more particular lessons.

First, a lesson for corporate criminal liability from corporate 
punitive damages: Where there is pressure for the full enforcement 
of a Liberal Rule, its shortcomings are more readily apparent. Of 
the four possible approaches for corporate punishment, the most 
common is Federal Schizophrenia, allowing corporate criminal 
liability liberally but corporate punitive damages restrictively. 
While the diff erence is not enormous, the rules for corporate 
punitive damages are generally more restrictive than the rules 
for corporate crime.

One explanation for this difference, though not a 
justifi cation, is that the criminal law is never fully enforced. 
As William Stuntz explains, because prosecutors need not 
prosecute every case that falls under statutory defi nitions of 
crime, lawmakers feel free to legislate broadly, worrying far more 
about negative errors (the possibility that serious misbehavior 
will improperly fail to be criminalized) than positive errors (the 
possibility that relatively minor misbehavior will be improperly 
over-criminalized).43 In the food-chain context, legislators 
can leave the Liberal Rule in place, counting on politically 
accountable prosecutors to pick out the corporations that truly 
deserve punishment (for instance, by following the criteria 
of the Holder-Th omson-McNulty memoranda). Unelected 
plaintiff s, however, will reliably enforce a Liberal Rule for 
corporate punitive damages to the full, so there will always 
be more pressure to adopt a Restrictive Rule for corporate 
punitive damages.

The Holder-Thomson-McNulty cr i ter ia ,  and 
corresponding patterns of prosecutorial restraint at the state 
level, are a signifi cant reason why broad statutory Liberal Rules 
are able to survive. Legislators should not, however, leave the 
application of the Holder-Th omson-McNulty criteria solely to 
prosecutorial discretion. As others have suggested, corporate 
defendants should have the chance to defend themselves 
by explaining that a particular employee’s misbehavior was 
inconsistent with the general customs, culture, and policies of 
the corporation.44 A corporate insanity defense makes sense. 
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Statutory codifi cation of such standards would allow more 
systematic application of these criteria and require prosecutors 
to articulate their application in particular cases.

Turning our attention the other direction, I draw two 
lessons for corporate punitive damages from corporate criminal 
liability. First: Rules crafted specifi cally for corporations avoid 
open-ended ratification-or-authorization requirements. It is 
striking that, though several states have adopted ratifi cation-
or-authorization requirements for vicarious punitive damages, 
not one jurisdiction has adopted one that applies to corporate 
criminal liability. One possible explanation is that the rules for 
corporate punitive damages have almost always emerged out of 
a general discussion of vicarious liability, including individuals. 
Th e Restatements’ managerial-employee approach applies both 
to individual principals and to corporations, but the MPC’s 
rule, and every statute on corporate criminal liability that I 
have found, applies only to corporations.45 An exclusive focus 
on corporations would make the 5R Problem a more salient 
objection to a general ratifi cation-or-authorization requirement 
for vicarious criminal liability, and may explain why such rules 
are never adopted in criminal law.

As explained above, a no-vicarious-punishment rule, taken 
literally and not allowing for exceptions for some category of 
higher-level employees, would eliminate corporate punitive 
damages altogether. Unless the Court intends to foreclose 
corporate punitive damages in admiralty altogether, it should 
hold in Exxon v. Baker that the Amiable Nancy no-vicarious-
punitive-liability rule does not apply to corporations. One 
way to do that might be to follow the Restatement; another 
way might be to follow the Fifth Circuit’s suggestion that the 
Amiable Nancy rule should only apply if a corporation has 
proper policies for complying with the law; a third way would 
be to follow Kolstad’s hybrid of the two approaches. 

A second lesson for corporate punitive damages from 
the criminal law: Food-chain issues should inform the amount 
of corporate punishment, not merely its availability. Th e Federal 
Sentencing Guidelines establish an elaborate series of rules to 
measure whether a particular corporate defendant deserves 
a lower sentence because a rogue employee committed the 
crime. Neither the constitutional rules for the size of punitive 
damages nor most states’ rules for the size of punitive damages, 
however, take account of the food-chain issue.46 Th e law of 
punitive damages likewise should recognize that food-chain 
issues may warrant a lower corporate penalty, even if they do 
not warrant a bar on corporate punishment altogether. Th ere is 
no good reason that the food-chain issue should produce only 
all-or-nothing answers. 

Approaches to the food-chain issue that focus on corporate 
policy or corporate culture fit well with this conclusion. 
Corporate cultures can be more or less criminogenic; particular 
misbehavior can be a product of corporate culture and fi t with 
corporate policy to a greater or lesser degree. One corporation 
may have policies that on their face require law-abiding 
behavior, but which are insuffi  ciently enforced, allowing an 
informal corporate culture to tolerate misbehavior. A second 
corporation, however, may lack such policies entirely, and a 
third corporation may have policies which actively encourage 
illegal behavior. Applying a corporate-culture test for corporate 

punishment, all three might deserve punishment, but they 
deserve diff erent amounts of it. Accordingly, corporations with 
a single bad apple should avoid punishment altogether, while 
corporations with increasing numbers of bad apples—that is, 
progressively criminogenic corporate cultures—should face 
correspondingly more severe punishment. 

CONCLUSION
Resolving issues regarding the punishment of corporations 

may seem hard enough when we consider either corporate 
criminal liability or corporate punitive damages alone. 
Attempting to solve an issue in both fi elds at once may seem 
like an exercise in masochism. However, we should see the 
strong analogy between the two fi elds not as a way to make a 
diffi  cult task even more diffi  cult, but as a tremendously valuable 
problem-solving resource. Including both fi elds in our view at 
once can help us avoid pitfalls into which we would otherwise 
fall and see solutions we would otherwise miss. Seeing the 
pathology of both Federal and Pennsylvania Schizophrenia 
and attending to divergences in the development of corporate 
punitive damages and corporate criminal liability can help us 
see how either fi eld can best approach corporate punishment.
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