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MR.FORTNEY: My nameisDavid Fortney. | amthe Chair of the Federalist Society’s L abor and Employment Section. The
Federalist Society is pleased to present this program.

The program today isagood example of thetypes of ideasthat wereally want to promote. Sowe'reglad to haveyou
here, and I'd liketotell you alittle bit about how we would like the program to run today. We advertised that we will end at
noon, and we will end at noon.

With that said, theformat will bethat wewill simply start alphabetically, so there’sno priority here by surnamewith
our speakers, nor any priority in agenciesor anything. I’ ve asked them to prepare a10- to 15-minute overview on some of the
policy issuesthat each of their respective agenciesareworking on at thispoint. Then from there, wewill have some question-
and-answer exchange. At that point, wewould be delighted to have questionsfrom the audience also. We' reasmall enough
group so that we can easily do that, so don’t be shy.

Before | start with the introductions, | would a so like to acknowledge and thank John Scalia from the Federalist
Society, becausethisisagreat program. It was John’'sideato put this program together. Thisisthefirst timethat we have had
these three agencies, the Labor Department, the National Labor Relations Board and the EEOC, all sitting down in thistype
of presentation. | think it'sjust super. So, it'saprivilegeto havethat.

L et mebriefly introduce the speakerswe' re going to hear fromtoday. You have detailed biosin your materials, and
all of our speakers have bios that are multiple pages, so | won't go through that with you.

The first will be Cari Dominguez. Cari, as |’ m sure you know, is Chair of the Equal Employment Opportunity
Commission. Cari wasconfirmedin August of 2001. She'sserving afive-year term, and her termwill expirein July of 2006. On
apersonal note, in addition to having her as agood friend, | enjoyed the privilege of having Cari asaclient at onetimeina
former life. Shewasat the OFCCP and | was at the Labor Department. So, Cari, we'reglad to haveyou.

Our next speaker will be Arthur Rosenfeld. Arthur isthe general counsel of the National Labor Relations Board.
Arthur is also aformer Labor Department junkie, and he and | worked together in the Solicitor’s Office there. Prior to his
confirmation, Arthur was the senior labor counsel for the Senate HELP Committee; that's Health, Education, Labor and
Pensions Committee, and he was senior labor advisor to Senator Jim Jeffords. Arthur was confirmed by the Senate for his
current position in May of 2001.

And last, but certainly not least, is Eugene Scalia. Gene, asyou know, isthe Solicitor of Labor. He was appointed
by the President in January 2002, and he has been active on a number of fronts both at the Labor Department, and with
respect to the Federalist Society. Gene has co-chaired a chapter in Los Angelesin one of his prior lives and has been very
activewith usthroughout. Heiswidely published; some of hisarticlesarelisted in the biographical materialsyou have and
otherwise.

So, with that, Cari, can | turn to you and ask you to start for us?

CHAIR DOMINGUEZ: Thank you, David, and thank you very much for your warm welcome and introduction. It'sagreat
personal treat to be introduced by someone whom | professionally admire greatly, and had the pleasure of working with. |
haveto say, it'sagreat treat that my married name allowed me to move up to the top of the alphabet.

| usedtobean S; now I'maD. Thisisgood.

It'sagreat pleasurefor meto behere, and | feel particularly privileged to be apart of thisdistinguished panel. Gene's
agency, the Department of Labor, and the Commission have been working closely together on a number of issues. We've
enjoyed avery closeworking relationship. Of course, the Commission was model ed after the National Labor Relations Board,
and they’'re sort of our big brother, if youwill. So, it'sgood to have Art Rosenfeld here— hisworld isvery much our own.
All of uswill be talking about the Hoffman Plastic decision, which is a perfect example of how a decision that affects one
agency certainly has repercussions throughout all of the employment and labor agencies and the arena.

Let mealso just take amoment to say afew words about the Federalist Society. You know, we at the Commission
spend alot of time talking about diversity. And | believe that the Federalist Society provides a forum that allows us to
practice the purest form of diversity, and that is the form from which al the other forms of diversity emanate. That is, a
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diversity of views and perspectives and opinions that are forged by our own uniquenesses and individual experiences. So,
| just want to commend the Society for creating thisforum that encourages diverse points of view to be engaged towardsthe
advancement of sound public policy and legal discourse.

Just asit iswith the Federalist Society, it iswith this Administration that one finds the word “freedom” at the core
of itsefforts. The Commission hasthree main initiativesthat promotethisvery cherished national value. In management, we
have the President’s Freedom to Manage Initiative. This promotesindependence, flexibility, and accountability in how we
manage and use the resources that have been entrusted to us by the people of this country as we deliver services and
products that are citizen-friendly, citizen-centric, and are responsive to the needs of our citizens and our working men and
women.

At the programmatic level, we have two initiatives. We have the President’'s New Freedom Initiative, which is
designed to increase access and employment opportunities for the 54 million Americanswith disabilities. Thisisagovern-
ment-wideinitiative. We all sharein that initiative. And infact, tomorrow we'll be celebrating the 12th anniversary of the
enactment of the Americanswith Disabilities Act. We're going to belooking at the accomplishments and ways to continue
to improve access to this very valuable yet untapped resource in our nation’s economy.

And finally, we have a commission-specific initiative, onethat | launched shortly after my arrival, which we have
called the Freedom to Compete Initiatives. When we pedl al of these lawsthat we're all responsible for administering and
enforcing, what isit that thisis all about? This really speaks to the value of fairness in the workplace — the freedom to
competeintheworkplaceon alevel playing field, without regard tofactorsasirrelevant or immaterial asrace, gender, religious
background, national origin, disability status or many of the othersyou’re so intimately familiar with.

So, we are very hard at work at the Commission in promoting these principles in a user-friendly manner through
extensive outreach efforts and through consultations. We have our traditional partners, we have our attorneys and the
human resources compliance professionalswho follow the activities of the Commission. Wewant to broaden that scope. We
want to get to theline executives. We want to get to the managers, the peopl e that areinfluencing organizational change, and
invite them to engage with usin acollaborative spirit.

Just aquick overview for those of you who may not be asintimately familiar with the Commission as some others of
you may be. By way of background, the Commissionisafive-member commission that was enacted as part of the Civil Rights
Act. Webecame operational in 1965. No more than three members can come from the same party, so at the moment, we have
two Republicans, two Democrats, and we have one vacancy. The President has nominated the third Republican Commis-
sioner, who has not yet been confirmed. We aso have a Presidentially-appointed, Senate-confirmed general counsel
position that has been vacant the whole term that we' ve been there, and in fact it was vacant during the previous administra-
tion, so we'refollowing some positionsthat aren’t necessarily al that helpful to me.

We have 51 district offices throughout the nation. The budget has remained constant over the last severa years,
about $300 million, with about 2,800 employees. Evenwith all of theseyears of experience, we continueto receiveasizesble
number of charges. Consistently, we' ve gotten about 82,000 — alittle over 80,000 charges each year.

About 35 percent of those charges are race-related; about 30 percent are gender related. The two fastest growing
segments of our activity are age and disability, and | should tell you that we are getting alot of men filing age discrimination
charges. Astheeconomy hastaken adownturn, we' ve seen ahigher incidence, particularly related to age. About 10 percent
of our activity isnational origin. And oneto two percent isreligious discrimination. That piece of it has taken ahuge spike
since September 11.

We have had atremendousincreasein chargesfiled directly related to the September 11 incident. Infact, we' vehad
577 formal charges of workplace discrimination, andin religiousdiscrimination, we' ve gone up to 610 charges. That’'samost
triplethe number of chargeswe historically get, most of which hasto do with Arab-American background, being of Muslim
or Sheikh faith. So, the Commission has embarked on a very aggressive campaign to make sure that employers prevent
misdirected anger to be directed toward innocent working men and women who come from these backgrounds.

When | became Chair — as David mentioned, August 6 will mark my first anniversary — | had avery simplemission
but avery difficult missiontoimplement. That was, take afreshlook at the Commission; seewhat’sworking; seewhat needs
to beimproved, particular in light of the 21st Century workplace, when you have globalization, shifting demographics, and
see how the Commission is positioned to address the issues of the 21st Century.

We quickly launched astrategic review of all of our functional areas, leaving no stone unturned, looking at what can
wedo better and what can we do to be more responsive to what's happening in theworkplacetoday. From that, we developed
what wecall afive-point plan, which really setsthe strategic framework. There'salmost that General Electric model we' veall
heard about, the work-it-out concept; if it doesn’t fit one of our core business objectives, then we haveto ask ourselveswhy
arewedoing it. We did the same thing at the Commission. We said, “Let’'stake alook at what's really at the core of our
enforcement and outreach responsibilities. And if we're doing thingsthat don’t really relate to that, should we continueto
dotheminlight of our limited resources and the current workplace?’

The first point that was very well received and continues to be, is what we call proactive prevention. It isthe
President’sprimary mission. In our efforts, we ask: how do we make surethat we prevent chargesfrom being filed inthefirst
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instance? How can we be far more aggressive in information sharing, in devel oping a clearinghouse of best practices and
other kinds of information, sharing best ideas? We' ve been toying with theidea of some sort of seal of approval, something
that allows employers to understand what are the core components of being EEO-fit and having good programsin place.

Proactive prevention al so requires extensive coordination, an example of whichisthework we' ve been doing across
agencies on cash-balance pension plans. These are the plans that became famous and popular in the late '90s. And as
employers converted from the defined benefit pensionsto a cash bal ance approach, we received close to athousand charges
that raised the issue of age discrimination.

And I'm pleased to have in the audience a couple of experts from our shop, David Frank, who's my legal counsel,
and Lynn Clements. If you really want to know all the nitty-gritty, feel freeto talk to them because that’sbeen their life' swork
sincethey’ vejoined the Commission.

But it'san example of how we need to process these charges, looking and devel oping aframework that allowsusto
determinewhether in fact thereisage discrimination; it'savery difficult issueto address. Aretheseconversionsinfact age-
driven? Arethey driven by other factors? We can’t get into the details of the investigation, but | can ensure that L abor and
Treasury and IRS and Pension Benefits Guaranty and many other groups have been quite involved in coordinating our
efforts on this.

Quickly, the second point of our planiscalled proficient resolution. If we can't prevent acharge from being filed,
what can we do to address those charges, those issues, faster, better, cheaper? | cannot take credit for this because it was
prior to my arrival, but we launched the priority charge handling process some years back in the Commission, which allows
ustolook at charges based on the merit-worthiness of the charge, and not necessarily on thetimelessness. So, we' relooking
at that; we're looking at technology and other waysto improve.

Thanks to those efforts, we' ve gone from 110,000 charges in inventory — which is afancy word for backlog —
down to an all-time low of 32,000 charges. So, we have made tremendous headway and Congressis getting alittle happier
with us, which isaways good.

Thethird and fourth pointsare very related, and they really are at the core of our work. That hasto do with strategic
enforcement and litigation, and with mediation and alternative dispute resolution. At the core of our work, we have contin-
ued to have tremendous success at mediation. In fact, about 66 percent of al of the disputes that go to mediation are
successfully resolved with over 90 percent satisfaction rate by both sides, the charging parties and the respondents, on
mediation. That tells me that they respect the process. They may not necessarily agree with the outcome in the process
because usually, when you’ re in an adjudicatory role, there’s always someone who that doesn't feel satisfied. There'sabit
of acompromise. But nevertheless, there's a tremendous respect for the process and allowing the members to participate
together.

On strategi ¢ enforcement, the Commission filesanywherefrom 300 to 400 lawsuitsayear. Inthe scheme of 80-some
thousand charges, it isnot awholelot, so we haveto be extremely strategic and selectivein how we go about choosing. Are
these cases that are novel? Are these cases that are going to advance case law?

Preliminarily, we have just completed astudy. It'snot yet ready for publication but showsthat we have been quite
good at selecting the cases. In over 60 percent of the casesthat go totrial, the Commission prevails. So, thisisapretty good
indicator that we' re using those resources fairly cautiously.

On the other hand, | think we need to do a better job of looking at the data, looking at the trends. We sit on a
goldmine of information. How do we make sure that that information is in fact being transformed into a more strategic
enforcement?

In connection with that, we just launched the national mediation agreements concept. We were dealing with
charges and retailers one establishment at atime on the same issue. We said, why don’'t we go to a centralized model that
allowsusto connect and have afocal point within the employer organization aswell aswithin the agency and deal with these
issues in amore systemic, consistent and uniform manner? That's beginning to take hold. We've had three agreements
signed, so that has been avery helpful tool for us.

The fina point in the five-point plan is what | call practicing what we preach. | believe that we cannot have
credibility with our customersif we ourselves don’t apply the same standards. So, we have asked internally to launch the
best mediation program we can develop, the best outreach efforts, and apply those standards to ourselves so that we have
some credibility when we go out to the employer community.

Very, very quickly, let me just mention three significant Supreme Court decisions that have affected the work of
EEOC, and that | know my colleaguesare going to talk about very extensively. In EEOC v. Waffle House, asix-threedecision,
the Supreme Court held that an agreement to arbitrate between an employee and an employer does not bar the EECO from
pursuing victim-specific relief on behalf of an employee who files atimely charge of discrimination. We believe that this
decision acknowledges the role that EEOC plays in the work place, that we have the authority to recover full relief for
individual victims of discrimination when it serves the public’sinterest. We believe thereisarole for arbitration, and the
courts have reaffirmed that and will continue to endorse that. But at the same time, there may be instances when it is
important for the Commission to becomeinvolved.
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Hoffman — I’ mjust going to briefly touch on it because | know that my colleagueisgoing to get very muchinto that
decision. Butitisonethat we havetolook at. Althoughit’s enforced by the National Labor Relations Board, it does have
an impact on the Commission’s ability to recover certain damages for undocumented workers. 1'm pleased to say that we
believe that, while back pay awards are not allowed, there are |ots of other forms of remediesthat are permissible under the
decision, and we have been very consistent with the statements made by the Department and the NLRB asit relates to this
topic.

Andfinaly, Chevron USA v. Echazabal, where the Supreme Court, in aunanimous decision, supported our interpre-
tive regulations on that decision, giving a strong endorsement to our agency’s direct threat regulations and rejecting claims
that we actually acted in acapriciousor arbitrary fashion when issuing these provisions. So, we're pleased with some of the
rulings, but we' Il take what we get.

Anyway, let me stop here and defer to the “R” in the group. Thank you.

MR.FORTNEY: Arthur.
MR.ROSENFELD: So, the Supreme Court decided Hoffman?
CHAIRDOMINGUEZ: Sightly.

MR.ROSENFELD: Goodmorning. | may havetheeasiest job of thethree of usup here because | cameinto an agency that's
been mission-driven since 1935, with great professionals and career folks. And so, every day | comein and talk to these
people, and they tell methe prosand cons of wherethey think | should be going, and | often follow their advice. But | do what
| think isright. What I'll talk about in afew momentsis the prosecutorial discretion of the general counsel. But | make a
decision. Inmany cases, the decision would beto not issueacomplaint, and for all intents and purposes, that particular labor
case isover and the parties can get back to work and if necessary resolve that dispute in some other manner.

But in any case, | have agreat job and great folks. I’'m sureyou al do aso. I'm not trying to steal thunder. 1'm
looking over here— by the way, | know alot of you here, and it’s nice seeing you all again. But the other reason my jobis
so easy, of course, isthat every morning | sitin my office and the phonerings, and | pick up the phoneand it’s Peter Hurtgen.
And he says, “Thisisthe Chairman.” He has been nominated to head the federal mediation serviceand | will misshim.

Let me talk briefly about the status of what's going on in terms of Board seats. Currently, we have four seated
members on thefive-member Board, three of whom are on recess appointment. The confirmed individual, WilmaLiebman, has
atermwhich expiresin December of thisyear. There have been nominations madeto the Board of four people— I’m going
to have to stop and think about this— Alex Acosta, Peter Schaumber*, Bob Battista* and Dennis Walsh. We have four
nominations pending, and Wilmaisin the process.

Therewill be consideration, | think, of thisfive-member package sometimethisterm -- hopefully sometimethisterm.
When your term expires at the Board, unlike, for example, the NMB, you' re out, which the White House discovered about a
year ago with Peter. There was about athree-day hiatusin Peter’s service because the White House was unaware of the fact
that when histerm expired, so did he.

White House Personnel are on the case, and | have the utmost confidence in White House personnel to get this
resolved by the end of the year — | love that.

| was going to read you some stuff on prosecutorial discretion. I'll be very, very brief. Sufficeit to say that the
statute, in 1947, was amended. Prior to that time, the general counsel was basically the Board's legal officer. 1n 1947 the
statute was amended. Section 3(d) states, “There shall be a general counsel to the board who shall be appointed by the
President by and with the advice and consent of the Senate for aterm of four years. The general counsel of the Board shall
exercise general supervision over all attorneys employed by the Board, other than administrative law judges and legal
assistants to Board members, and over the officers and employeesin the regional offices.” Thisistheimportant part, “He
shall havefinal authority on behalf of the Board in respect of the investigation of charges and issuance of complaints under
Section 10, and in respect of the prosecution of such complaints before the board, and shall have other duties.”

And | have other duties. Asgeneral counsel, you wind up being the administrative officer becauseit’s difficult for
afive-member agency to make decisions about administrative matters. They’d have to sit down and vote: | mean, they're
having sufficient problems getting decisions out. In any case, this provision, this formal authority, was one of the reasons
that President Truman vetoed Taft-Hartley. It was overridden by the Congress.

I’m now going to giveyou an exampleof what | do. I’ m not going to give you numbers. | want to get to the question-
and-answer period as quickly as possible because | think that’ [l be more fun.

| had acase brought to me by my Office of Appeals. We cannot operate unlessaparty filesachargethat thelaw has
beenviolated. If the charging party filesacharge and theregional director refusesto issue acomplaint— doesn’t find merit
to the charge or refuses to issue the complaint for other reasons; —for example, we will not issue complaints, even where
thereismerit, if it wouldn’t effectuate the policies and purposes of the Act. Wheretheregional director makesthat decision
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to dismiss, the charging party has the right to appeal that to the Office of Appeals.

In part, this procedure was devised by the General Counsel as aprotection for the individualswho filed the charge
and their rights. And of course in part, it's a mechanism for the quality control of our regional offices to make sure the
decisions are proper. In any case, we had a case where the regional office decided not to issue a complaint, and it cameto
Appeals, and it cameto an agendawhere | sit down with the Office of Appealsand they argue the Region waswrong and that
acomplaint should issue. In most cases, that's what they do.

Here arethefacts. Anemployer and aunion are about to start collective bargaining. The employer wantsto bring
in alaptop to take notesinstead of using apencil and pad. The union refusesto negotiateif there'salaptopintheroom. The
employer refusesto negotiateif hecan’t bringinhislaptop. Theemployer filed the charge, an 8(b)(3) charge saying the union
isrefusing to bargain. ThereisBoard precedent that you cannot bring in verbatim recording devices, and that’s understand-
able becauseit would chill the free exchange of information.

Mattersin negotiations, likethe size of thetable, the size of the room, the no. 2 pencils, are preliminary matters, and
thusare not mandatory subjects of bargaining. | know I’ mlosing someof you here; I'mlosingme. But it’simportant to know
that items like these are permissive subjects of bargaining. And, you can't insist on a permissive subject of bargaining to
impasse. You can ask and even insist, but not to the point of impasse. So, the employer is saying that the unionisinsisting
to impasse on this permissive subject of bargaining — bringing in the laptop.

| get thiscase. | look atit. Again, we can't operate without charges being filed, and we do not solicit charges.

I’'mthinking, the employer is saying the union refusesto bargain on this permissive subject -- the laptop. Couldn’t
the union say that the employer isinsisting on bringing in alaptop, which is a permissive subject of bargaining? We don't
solicit charges. | suggested to the region that they talk to the union. What | wanted to do is get a charge from the employer,
get acharge from the union — the same facts — and issue both complaints. And | think that would have driven the Board
crazy. But importantly it would have presented the issue to the Board in away that the could consider whether to treat a
laptop like arecording device.

Unfortunately, from my perspective, | couldn’t get the union to go along because the parties by that time had started
negotiations. But Peter, one of these days, we're going to get thisissue to you.

PANELIST: With or without the laptop.

MR.ROSENFELD: Oh, youwould not believe— | can sometimes go through nine casesin an hour. | have an hour limit.
That day, with in the appeal s agenda, when this came up we had three cases, one of which we deferred, one of which lasted
ten minutes; this laptop case took about two and ahalf hours of discussion, and it seemed likethat’s all we talked about for
the next three weeks because it was such an interesting topic.

But theimpact of thisis, | hesitateto usetheword, “negligible’. It wasgoing back and forth and the argumentswere
based on, if we issue acomplaint on the employer’s charge, we' re really seeking achangein the status quo and that would
mean partieswould bein doubt about the state of thelaw whilethey waited for adecision fromthe Board. If the unionwould
have filed the charges, we' d be defending status quo and that would not have presented the same problem. Well, the case
has gone away. But, that’'swhat | do for aliving, and that’s the best part of thejob, frankly, these agendas, both appeals and
advice.

The statute is an interesting statute. The scheme of the statute is such that we have to determine what phrases such
as“good faithbargaining” , and “ no interference, restraint or coercion,” mean. The NLRA was designed by Congress so that
the Board would flesh these concepts out. So, the statuteis sort of aliving thing, and asthe workplace changes— and it has
changed — hopefully, the statute will be up to the task. But the agendas are fun because we're always dealing with —
laptops aside, because we do have afew luddites in the agency — new issues, things like email and whether a computer is
employer property, or isit awork site and on and on and on.

Hoffman Plastic— wejust i ssued amemorandum to the regions on Hoffman Plastic last week, | believe. It'son our
website. The gist of this memorandum, to my regional directors, is that number one, undocumented workers are still
employees as defined in the Act and held in anumber of Supreme Court cases. Number two, we're going to seek special
remediesfor caseswherethere would otherwise be no remedy. Wetalked about pushing for formal settlements, which gives
usalegupinterms of contempt — noticereading, for example. We're not sure of what thefull extent of these remedies might
be, but our regional directors, all 31 or 32 of them, arevery creative. We' ve asked that these creativeindividuals, when they
come across a fact situation wherein they think a creative remedy is warranted, to send it to Washington so we can have a
single overall litigation strategy in thisimportant area.

But thethird, and | think most important, piece of thismemoisthat I' mtelling theregional directorsthat weare not
the INS. We're not going to willy-nilly investigate these matters when an employer or, in some cases, a union raises
allegations as
to the undocumented status of an employee— | emphasize an employee. The memo, again, ison thewebsite, and you might
want to take alook at it.
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| think | will now passthetorch to Gene Scalia.

MR. FORTNEY: The EEOC and NLRB are independent agencies, where of course the Labor Department is part of the
Executive Branch. So, Gene, are you working on anything beyond laptops over there? What are you doing at Labor?

MR.SCALIA: Thanks, David.

| want to second what’s been said earlier about what agood ideathisforumis, and | think it exemplifiesthe value of
the Federalist Society, which does a better job than any other organization | know in bringing peopl e together for discussion
of legal issues. I’'m proud to beincluded in this panel, and think the Federalist Society’s putting it together isareal service.

I'll talk about three subjectstoday: first some enforcement issues at the Department; second, our approach toward
rulemaking; and third, | want to touch on some thematic points suggested by afew Supreme Court decisionsthis Term.

Let me start by acknowledging, as I’'m sure many have pointed out, that there’s a similarity between federal law
enforcement and the annual Harley-Davidson convention in Sturgis, South Dakota.

| wasdriving across the West afew years ago when this convention was going on, and | caught anewspaper article
about theevent. Thetitlewas" Dakota Town Shaken by 250,000-Biker Rally.” Thearticlereported, “ Thetown now belongs
to 250,000 motorcyclists, avirtual occupying army in black |eather boots and tattoos here for an annual conclave that has
become perhapstheworld’slargest biker rally....”

The article goes on to say that since the gathering “got underway last weekend, seven bikers have been killed in
accidents and more than 150 people have been arrested for drunk driving. Scores more have been jailed for drug posses-
sion.” The heading to the next part of the articleis, “Armed Man Shot to Death.” 1'll stop with that description of goings-
onin Sturgis. But the article hastensto add that there were avariety of peoplethere. The Hell’'s Angelswerethere. Sowas
agroup called the Banditos, not avery auspicious name. But therewere also biker clubs sponsored by Christian groupsand
the Alcoholics Anonymous. Malcolm Forbes was there. And it's been rumored that the Death Valley chapter of the
Federalist Society wasthere -—with Leonard Leo riding at the front on hisHarley.

There's aquote in the article that caught my attention at the time, and it's what | want to focus on. The reporter
interviewed somebody who lived in thistown, who explained, “ It'sonly asmall percentage of bikersthat maketrouble. But
the problemis, asmall percentage of 250,000 peopleisstill alot of troublemakers.”

| start with this story for two reasons. Let me be clear. | don't regard it as a complete analogy. There are some
resemblances, but I’ m sure there are somein business— and probably also somein biking -—who would take offense at the
suggestion that bikers and business people are identical.

But | beginwiththis, first, to make the point that we' re approaching our jobsin the Labor Department with the view
that most of the peopl e that we regulate— most empl oyers and, for that matter, most unions (weregulate unionsto adegree)
— do want to comply with the law. That's something | know from having been in private practice representing primarily
business for about ten years. Most of my clients were trying to comply with the law. Most employerswant to do that, and
| think that’s an important thing for us to keep in mind as we go about doing our job.

| should add that respect for the law, adesireto comply with the law, isa spirit and an attitude that can be cultivated
andinstilled. Our Assistant Secretary for OSHA, John Henshaw, speaks el oquently and effectively about the employers out
therewho really cometo take pridein having exemplary safety and health records. | think our going about, John going about,
others going about and working to instill that value in companies can do a great deal to promote the safety and health of
workers. That's something that John and Secretary Chao have done very effectively.

It's important to do this, in part, because it's just not possible for us to inspect anything approaching a large
percentage of thosewhomweregulate. OSHA, for example, would take 167 yearsto inspect every worksitethat it regul ates.
That can’'t be done. It'simportant, therefore, that those we regulate be given incentives to comply with the law beyond the
merethreat of inspection or enforcement.

For these reasons, compliance assistance is something that Secretary Chao has made agreat priority during her time
as Labor Secretary. She and the agency heads within the Department have been endeavoring to do a better job making
information available on our laws' requirements, and on how they can be met.

Secretary Chao has also made effortsto establish career positionswithin the Department that will remain after this
Administration leaves— career positions for compliance assistant officerswho are not there to prosecute, to investigate, or
inspect, but instead are there to help people do a better job complying with the law.

Of course, the second point | have to make from the quote about the biker convention isthat, even though most of
thoseweregulatetry to comply withthe law, there still isapercentagethat isnot concerned with complying. That percentage
may hot be large, but, to paraphrase the Sturgis resident, “a small percentage of the American economy is still alot of
troublemakers.” Asaresult, enforcement remainsvery important within the Department of Labor, and particularly within my
office, the Office of the Solicitor.

For those of you who don’t know, the Salicitor’s Officeisabout a500-lawyer office, about half of usin Washington,
DC and the other half in regional offices. Out in the regions, we almost exclusively conduct litigation. We also do some
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litigationinthe national office. Inthenational office, we' realso greatly involved in assi sting with rulemaking and providing
advice and counsdl.

I’ve said that enforcement remains very important to us at the Department. And I’ ve said that knowing that this
group would want to hear it, for at least two reasons. First, the Federalist Society isagroup that placesgreat emphasisonthe
ruleof law. Part of theruleof law, of course, isenforcement of thelaw whenthelaw isnot respected. Second, law enforcement
is something that is important to the Federalist Society. Some of you, maybe even many of you, are Republicans, and
certainly law enforcement is something Republicans are often closely associated with.

One of the most effective enforcement mechanismsthat OSHA hasis something that we call our “ egregiouspolicy.”
| always take pains to emphasize that the policy is not egregious. The policy itself iscommendable. The policy isissuing
multiple citations — what we call instance-by-instance citations— for each violation of aregulation, rather than issuing a
single citation for multipleviolations. It'sapolicy we use when dealing with employers that have shown themselvesto be
particularly disrespectful of thelaw. That policy wasintroduced, I’ mtold, by George Salem, aSolicitor inaprior Republican
administration. It'sapolicy that'simportant to me and that we continue to pursue.

The third reason that at least some of you may be interested to hear about our continuing interest in strong law
enforcement, isthat some of you arein private practice. You'relawyers representing businesses and you are mindful of the
maxim of adistinguished former White House counsel who remainsinvolved inthe Federalist Society — “ God blessthe man
that regulates my client.”

So, as| say, law enforcement doesremain important with us. 1’ m certainly mindful that it'saspecial responsibility
and mission of the Office of the Solicitor. When | consider where the L abor Department has gonewrong in the past, | think
that one of the principal sources of its going astray islosing sight of its core mission and forgetting that its core missionis
enforcement of workplace standards: ensuring a safe, healthful workplace, and assuring that workers are compensated in
accordancewith federal law.

The best example of this sort of mission creep, of coursg, is the threatened home office inspections during the last
Administration. That's a policy we' ve decided not to pursue. We don’t currently have a plan to inspect laptops at home.

Another examplewould be volunteerism. We' ve been interested in looking for waysthe Department is discourag-
ing volunteerism morethan isappropriate, and is confusing what is genuine vol unteerism with work. We recently issued an
opinion letter having to do with volunteer firefighters, many of whom, evenintheir freetime, genuinely do want to help stop
fires, and would like the freedom to volunteer to do that. We issued an opinion letter making clear that in appropriate
circumstances they do have that freedom to volunteer.

So focusing on work issuesisone core part of our mission. Another core part isfocusing on low-wageworkers. At
other times when the Department has gone astray in the past, it may have been because we became too preoccupied with
legal issues having to do with higher wage earners, and lost sight of the fact that low-wage earners often are least able to
determine when their rights are being violated, and are least able to hire others to help them. Low-wage earners are
particularly deserving of our attention and efforts.

We recently brought two cases against poultry processing companies, and we' ve gotten some criticism from people
who in other areas are supportive of what we are doing at the Department. The cases had to do with “donning” and “ doffing”
practices, putting-on and taking-off sanitary clothing in the workplace. We thought the cases were important to bring for
three reasons.

First, because of the rule of law: It seemed clear to us after a close evaluation that the time these workers were
spending putting on protective clothes — and the circumstancesin which they were doing it in the couple of companieswe
looked at — was time that needed to be compensated under the law. That seemed fairly clear under the statute, under a
Supreme Court decision, and under our own regulations. And so, intheinterest of the rule of law, we went forward with the
cases.

Second, we thought it was important for the Labor Department to get involved because these were low-wage
workers who were somewhat less likely to receive adegquate compensati on without our assistance.

Andthird, itisimportant for usto clarify the law, and thiswasan areawhere thelaw had become unclear and wewere
seeking to clarify it. Inour first day in court, we filed a settlement agreement and consent judgment with one of the two
companies providing for back wagesthat we estimate at $10 million. That isone of thelargest recoveriesin the history of the
Wage and Hour Division.

A third priority in our enforcement effortsiswillful and repeat violators of thelaw. We received adecision two days
ago fromtheD.C. Circuit inacaseinvolving an employer that had knowingly exposed its employees over aperiod of timeto
fire hazards due to what's called combustible dust resulting from certain operations the company conducted. Therewas a
federal study indicating the company’s practices were hazardous. Therewas an internal study indicating they were hazard-
ous. The hazards were not adequately addressed; we found 89 violationsin our inspections. The employer denied none of
the violations, but said they were not willful. We disagreed and just recently prevailed in the D.C. Circuit, obtaining a
$600,000 recovery, which is asizable recovery for OSHA. I’'m proud of that. It'simportant that we vigorously prosecute
employers who show what amounts to contempt for the law.
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To round out my discussion of enforcement priorities: |I've mentioned low-wage workers, and | want to emphasize
that that thisisnot to suggest that ERISA isnot apriority for usaswell. Itis. | seeBob Davisishere. He'saformer Solicitor,
and Bob iswell aware that ERISA ends up being an areathe Solicitor spends agood deal of timeon. | have probably spent
more of my owntime on ERISA mattersthanin any other singlearea. Weare certainly mindful of theimportance of protecting
peoples’ retirement savings and health plans.

Let meturnto regulatory policy. First, wehavereingtituted at the Department what we' re calling the Policy Planning
Board. It used to be called the Policy Review Board, but was disbanded in the last Administration. Asaconsegquence, until
recently, regulations were being issued by individual agencies within the Department with relatively little knowledge and
oversight by the Deputy Secretary’s Office, for example, or by the Assistant Secretary for Palicy.

Secretary Chao has reconstituted what we are calling the Policy Planning Board, which is chaired by the Deputy
Secretary and Assistant Secretary for Policy and includes the heads of all the agencieswithin the Department. Many career
and political appointees attend each meeting of the Board. The meetingsare an opportunity to review proposed regulations,
to discuss them and vet them, before they are sent over to the Federal Register. There’'s an awful lot of experience and
knowledge within the building, not necessarily limited to a particular program area. By putting this Board together, we're
drawing on that knowledge and experience, but we're also ensuring a degree of central oversight of the Department’s
rulemaking effortsthat isimportant for acabinet-level department, and isan appropriate exercise of the Secretary’s respon-
sibility for what goes on at OSHA, the Wage-Hour Division, PWBA, and other components of the Department.

In our rulemakingsthemselves, there areacouple of thingswe' reemphasizing. Oneisclarity. Another isidentifying
where we need to change the regul ations on the books to make them better comport with the contemporary workplace. The
best example of that is the so-called white-collar exemptions to the overtime requirements for executive, professional, and
administrative employees. These exemptions have been on the books more or less unchanged for more than 40 years.

To read the job descriptions in these regulations is in some respects to read an encyclopedia of jobs that used to
exist. Somany of thetitlesarearchaic. To giveyou afew examples, theseregulationsare very good at telling you whether or
not a“jobber” isexempt or non-exempt. You can look at the regulations and find out whether a“ linotype operator” isexempt
or non-exempt. You can find out the exempt status of a“ straw boss.” And my favorite, which may be more amatter for the
Justice Department than the Labor Department, you can find out the proper way of compensating a*“ gang leader.”

Theseregulations don’t do as good ajob as they need to do in explaining how to compensate some of the jobs that
we have in the contemporary workforce. And for that reason, we' retaking alook at revising them.

Let memakeafew pointsabout this Term’s Supreme Court decisions. You heard from Arthur on the Hoffman Plastic
case. Wehavetakenaview very similar totheNLRB's. | want to concentrate on athemethat | saw in several of the Court’s
casesthis Term, and that is how federal regulation ought to interact with what 1’1l call private work rules.

Asafirst example, let metalk about the Barnett and Chevron decisions. They were both ADA decisions. They were
interesting to me because both involved rules put in place by employersthat were, at least in part and arguably primarily, rules
for employees’ benefit. Chevron, as Cari hassaid, involved arulethat prohibited aworker who had akidney condition from
holding a job that would have exacerbated the condition and, doctors said, perhaps threatened the worker’s life. The
company excluded the worker from the job under its safety policy. That decision was challenged by the worker, but it was
upheld by the Supreme Court, unanimously. Asl say, thisisaworkplacerule put in place by the employer primarily for the
employee'sbenefit. Obvioudly, therewereincidental benefitsfor theemployer, and | don’t know fully the employer’smotive,
but therulewas at least in part for the employee's benefit.

The Barnett case was an ADA caseinvolving theinteraction of the ADA and seniority systems. The question was
whether, when you have aseniority system in aworkplace, areasonabl e accommodation under the ADA can require making
an exception to the seniority system and giving aworker ajob to which, under the seniority system, the worker would not be
entitled. The Supreme Court indicated that in the ordinary course, the seniority system would prevail. It did allow for
exceptions under a possible variety of circumstances. But again, the decision was interesting to me because it was the
second timethis Term that an employer went to the Supreme Court to defend arule that wasin place partly to help employees
— again, I'm not saying entirely to help employees; | don’t know the employer’s motive. Note that this was not a union-
negotiated seniority system; it was a company-implemented, company-imposed seniority system.

There was an aspect of the Barnett case that was of further interest to methat I'll touch on briefly. That had to do
with whether the rule would have been any different if the seniority system had been negotiated with aunion. Asl said, the
seniority system in that case was put in place by the company. The AFL-CIO filed a brief in the Supreme Court saying,
whatever you do with this particular seniority system, there are additional reasons why, when a seniority system is negoti-
ated with aunion, more deferenceisdue that system under the Americanswith DisabilitiesAct. It'saninteresting question,
how you take account of the fact that private workplace rules are union-negotiated, if indeed you take account of it at all.

Let me offer the following as food for thought for this group, because | think thisis a group that likes to think
serioudly and creatively about labor and employment policy. What | have to say now really does not have anything to do
with our current enforcement of regulatory policies or programs; | offer it for purposes of thought and discussion.

It seems that right now the law takes three different approaches toward union-negotiated workplace rules. Inthe
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Barnett case, it took what | will call the neutral approach. It didn’t seem to matter to the Supreme Court whether or not it was
aunion-negotiated seniority system. The AFL-CIO said it should matter. | think Justice O’ Connor, in her concurring opinion,
suggested it might matter. But the Court did not indicate it wasimportant on thewhole. That’'swhat | will call the neutral
approach to union-negotiated rules, and | think that is the predominant approach.

A second approach that you will find on occasion is what I'll call the deferential approach to union-negotiated
workplacerules. Oneexample of that is Section 3(0) of the Fair Labor Standards Act, which hasto do with changing clothes
in preparation for work. As|’veindicated in discussing the poultry cases, in alot of circumstances, that kind of clothes-
changing timeiscompensable. It doeshavetobepaid. But Section 3(0) of the Fair Labor Standards Act enables acompany
and union to agree not to pay thetime. So, thisisa case wherethe law is deferential and says, “Well, when there’saunion
negotiating, maybewe' |l view the employment termsalittleless skeptically.”

The third approach one sometimes seesiswhat I'll call the skeptical approach. The best example of that is the
Supreme Court’sdecisionin Alexander v. Gardner Denver. The general rule now on agreementsto arbitrate statutory claims
isthat when an empl oyee enters an agreement to arbitrate di scrimination claims, for example, that may be avalid agreement
and the employee can be held to that agreement and not permitted to go to court. The employee hasall the samerights, the
Supreme Court has said, but those rights can be subject to mandatory binding arbitration; the rights are resolved in a
different forum.

That'sthe general rule, but therulefor unionsisdifferent. The Supreme Court said in Alexander v. Gardner-Denver
in 1974, that when it's a union-negotiated agreement to arbitrate claims, then there is the opportunity to go to court, aswell
as the opportunity for arbitration. So, that's a case where the law is alittle skeptical toward union-negotiated agreements.
The individual employee can enter a binding agreement for the mandatory arbitration of statutory claims, but the union
cannot.

I’ ve offered the foregoing as an observation, by way of food for thought. Again, it's not something that hasto do
with our programs particularly or any items on our agenda at the Labor Department, but | think it isan interesting aspect to
labor and employment law currently. You can certainly make argumentsfor each of the three approaches.

Cari talked about the Waffle House case, and | wanted to conclude by referring to that. Waffle Housewas awelcome
decision for the Labor Department. It affirmed the government’sability to bring aclaim on behalf of anindividual employee,
notwithstanding the fact that the employee and employer had agreed to arbitrate the claim. The employee would be
compelled by that arbitration agreement in most circumstancesto arbitrate and would be barred from court. But the Supreme
Court said that does not preclude the government from going to court. Asagovernment litigator, | welcomethe authority and
discretion to be able to proceed to court on a claim, even when the employee has agreed to arbitrate.

That said, for the Supreme Court to say that the federal agencies need not defer to arbitration agreementsisnot the
same as the Supreme Court saying that we may never defer to arbitration. The National Labor Relations Board has along-
standing practice of deferring to arbitration agreements and permitting factual issues, at least, to be resolved in arbitration.
If the process was fair and reasonable, the Board often will defer to the outcome.

Likewise, the Labor Department hasregul ationsindicating that, for example, when aworker complainsto OSHA that
he wasterminated for raising asafety concern and that allegation isbeing arbitrated, the L abor Department may wait, takea
look at the outcome, and if the outcome seemsreasonable, not proceed. So, | think it'simportant to be clear that, while Waffle
House has affirmed our ability to litigate despite an arbitration agreement, there still are policiesthat are not invalidated by the
Supreme Court decision, under which deferenceto what I’ m calling private workplace rules may remain appropriate.

Thank you.

MR.FORTNEY: Thank you, Gene. Let meopenit up. We have about 20 minutes. Isthere anyonein the audiencewho has
aquestion that they would like to raise with this panel? Mr. Davis.

AUDIENCE PARTICIPANT: I think thisisaquestion primarily for Cari and Gene. | think one of the very welcomevisible
parts of this Administration’s programs in your agenciesis, Cari, as you put it, prevention — you and the Secretary have
guoted as compliance.

Let meask thefollow-up. Let'ssay that our clientstakeagood, healthy, frank, candid look at what they’ re doing and
whether itislegal. And let’'ssay that we aslawyers get alittle nervous about whether that’s protected by privilege or work
product. What are the chances that our clients are going to have to end up sharing that deliberation with the enforcement
people?

MR.FORTNEY: Dideveryonehear that question? No? All right. Let meseeif | can briefly summarizeit. Wehaveamic, and
I will require questionersto usethe mic.

In anutshell, and not as eloquently as Bob Davis stated it, the question deals with the emphasis on compliance,
assuming that those of us that represent employers, that our clients take a good, hard look at compliance and do a candid
assessment of their strengths and weaknesses, which is part of any assessment. What is the likelihood that those assess-
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ments that are viewed as sort of the crown jewels are ultimately going to be disclosed to the enforcement components of
these agencies?

Thetensionisobvious, and | know there’s been abit of atrack record particularly with OSHA, on thisissue— the
self-assessments. That's one reason why lawyers often get in the loop to try to create the attorney-client privileges, work-
product; there’salot of waysof trying to shield this. But | think on abroader point, from apolicy perspective, if we'rereally
now going to talk in terms of compliance, recognizing that responsibl e self-assessment and self-correction isakey compo-
nent, how do we balance or deal with that vis-&-vis enforcement? Cari, why don’t we start with you?

CHAIR DOMINGUEZ: First of al, thanks, Bob, for the observation. | think | waswell trained at the Department of Labor
when you were Solicitor, so I’ mtrying to take your lead at proactive prevention. But | do think that we' reworking very hard
tokeep afirewall, if youwill, between the enforcement activitiesthat drivethe chargesthat come beforethe Commission, and
the compliance assistance. | think, Gene, that's probably very consistent with Secretary Chao's effortsto create a separate
unit that dealswith complianceissues. | think it'svery, very evident for usthat it hasachilling effect.

WE're considering separating, even more discretely, the enforcement arm of the Commission from the proactive
prevention units, the outreach and the consultation. So, it's something that continues to need work.

I’ ve been having these roundtable discussions al over the country. We continue to have the name recognition —
somebody said you need to have a second label, EEOC, because when we come forth, the whole notion of enforcement
comes up, as opposed to this consultation. So, it's clear that we have to separate the two.

MR.FORTNEY: Toclarify that, the separation is not formal within the agency. It’sbrought forward preliminarily andit’'s
agreed up front that these results, these discussions, will not be turned over to enforcement. |sthat right?

CHAIRDOMINGUEZ: Right.
MR.FORTNEY: Gene?

MR. SCALIA: | think my answer in many respectsissimilar to Cari’s. First, if indeed an employer has conducted avery
thorough, good-faith effort to determine thelaw’ s requirements and its own compliance with those requirements, that’sgoing
to have agreat deal of bearing on the exercise of our prosecutorial discretion.

Asl’veindicated, we' re most interested in pursuing employerswho show contempt for the law, and employerswho
are going to the kind of efforts you' ve described are less likely to be the target of more vigorous prosecution.

| think the answer to your question will depend, in part, on the use that an employer is making of an effort of that
nature. |f an advice-of-counsel-type defenseisraised, if an employer ismaking an issue of the study and trying to make the
study a defense, obviously, then, the privilege itself has been waived. But as a general matter, | think the Department has
become more sensitive in recent yearsto not discouraging those kinds of internal audits and hastried to look for ways, if an
action needs to be brought, to bring them in a way that does not punish the employer for having made that kind of
assessment. That said, | don’t think we can providein all circumstances a guarantee that those studieswon’t end up being
used.

But | appreciate your raising the point, and | think it is one that we need to be clear about as we go forward.

MR.FORTNEY: Arthur, arethereany guaranteesfrom the Board?

MR.ROSENFELD: Yeah, thereare guaranteesfrom the Board to go balls-to-the-wall to get everything we can possibly get
inaninvestigation. We don’t have the same problems. We don't do thistype of outreach. Our type of outreach isto try to
work with thelocal bar so that we can nip in the bud problemsthat may arise. But whenwe do conduct aninvestigation, we're
going to go as far as necessary to get the answers.

MR.FORTNEY: Okay. I'vegot aquestion herewith Roger, then I’ m going to come over hereto you, John.

AUDIENCE PARTICIPANT: I'mRoger Cleggwiththe Center for Equal Opportunity. | haveaquestion mostly for Cari and
Gene on the widespread consideration of race, ethnicity and sex in the recruitment, hiring and promotion decisions in the
private sector.

Gene, the Department of Labor continuesto require goal s and timetablesfor companiesin the private sector that do
contracting with the federal government, and of course those goals and timetabl es encourage the private sector to take race,
ethnicity and sex into consideration in deciding whom to hire. | wanted to ask you about that.

And, Cari, | wanted to ask you what the EEOC is doing and what its palicy is going to be with respect to thiskind
of discrimination.

117 E n g ag e Volume 3 October 2002 Supplement



MR.FORTNEY: Gene, why don't you start that.

MR.SCALIA: Yes. Rogerisreferringtothe Executive Order 11246, the so-called affirmative action executive order, whichis
enforced by our Office of Federal Compliance Programs (OFCCP). Thisobviously isanold debate. The Department is, onthe
one hand, very anxiousto prosecute and discourage discrimination in theworkplace, and at the sametimeit isimportant that
we be careful, in the process, not to encourage so-called reverse discrimination or improper preferences.

Obvioudly, the Executive Order remainsthelaw. Theregulationsthat have beenissued under it remainthelaw. For
our part, among other things, we have been endeavoring to have our regional solicitors offices work more closely with
OFCCPasit conductsits audits and enters agreementswith employers. Thisisan areawherethelaw isoften very difficult.
We' vefound that it ishelpful to OFCCPto have some early involvement by the Solicitor’s Office, which is something we're
trying to promote with avariety of program areas. So, that’s one way in which we' retrying to ensure that what we' redoing
i s encouraging non-discrimination and compliance with the law.

CHAIR DOMINGUEZ: Wehavealessdifficult task because our task really isbased on the chargesthat arefiled based on
the individuals' allegations of discrimination. So, unlike the Department of Labor, in thisrole | don’t look at goals and
timetables or make determinations of under-utilization or any of those factors that are required, as Gene mentioned, by
Executive Order 11246 and itsimplementing regulations.

Our focusismuch moreindividual, whichisextremely helpful to our ability to treat each case on its merits, and not
based on blanket categories or groups.

MR.FORTNEY: Darren. Stepforward, please.

AUDIENCE PARTICIPANT: My nameisDarren Zeplin. I’mwith the Society for Human Resource Management, which
represents over 170,000 individual human resource professionals. My questionisfor Solicitor Scalia.

The Supreme Court, as you know has, been coming down with amyriad of employment cases. One of them was
Wolverine v. Ragsdale, in which the Supreme Court, in a 5-4 decision, invalidated the Department of Labor’s regulation
dealing with the Family Medical Leave Act, specifically, the penalty that is coupled with an employer who failsto give notice
designating leave as FMLA. | was curious about your approach, the Department of Labor’s approach, to this decision and
what you're doing internally and how you will proceed, if so, in changing what the Supreme Court has requested in the
regulations.

MR. SCALIA: Asyou've indicated, the Supreme Court invalidated one part of the FMLA regulations. It's our legal
responsibility to take alook at what they did, to seewhat its effect isfor the regulation, and to seeif there are any other very
similar provisions of the FMLA regulations that may also be affected by that. That's something we're going to do.

MR. FORTNEY: Other questionsfrom theaudience? Yes, sir.

AUDIENCE PARTICIPANT: Thisisdirected to Mr. Rosenfeld. Could you explain any major differences between your
enforcement of the Beck decision compared to your predecessors.

MR.FORTNEY: And Arthur, if you would take 30 secondsfor thosein the audience who don’t know what “ Beck decision”
means, explain that for us.

MR. ROSENFEL D: Beck hasto do with the use of mandatory duesin non-right-to-work states, being used for things other
than the collective bargaining process and the representation by the union.

Keep in mind that you don't have to be amember of the union. But if you work in the unit, you’ re represented by
the union; they represent you. You can’'t compel aunit member who is anon-member of the union to pay full dues, unless
those full dues go to those representational categories.

We don't get alot of Beck cases. There are some issues that are pending right now based upon decisions in the
circuit courts, which I’'m not going to get into now, where we are considering i ssuing complaintsto give the Board achance
to reconsider some of the decisions that have been laid down by the board since California Saw. Does that answer your
question? 1'm not sure.

| am a Republican appointed by a Republican president. The only hearing on the Hill where | havetestified wasa
hearing on the House side conducted by a Republican questioning the general counsel and the Board on Beck enforcement.
So, it's a hot-button issue, to say the least.

But my concern has been and will continue to be with the resources of the Agency. For example — I’m going
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beyond your question — | issued recently a memorandum on benefit fund collection cases wherein the parties can have
access to district court to enforce the collective bargaining agreements. It's just a matter of resources. | had the same
resource problemwith Beck. Thereare questionsasto what isrequired of aunion at the various stages of the process. We're
looking at those.

MR.FORTNEY: Any other audience questions? If not, the prerogative of the Chair isto ask thefina question, and that is
for all three of the panelists.

Each of your have addressed enforcement with the notion of voluntary compliance being central. And it strikesme
that you have somewhat different models of centralized versus decentralized enforcement. At one end of the spectrum,
arguably, isthe EEOC, whichisafairly decentralized arrangement. Policiesare set withintheregions, and the hinterlandsare
out there.

Inthemiddle, it strikesmethat the Labor Department has sort of amixed bag, but Gene hasreferenced at least in one
context OFCCP. Hislawyershavebecomealittle moreinvolved in— these are my words— quality control. And presumably,
that brings uniformity, which isan important point here.

Perhaps most centralized, although experiences may differ on this, at least historically, would be the labor board.
And Arthur made clear, for example, in his most recent issuance on Hoffman Plastic, the emphasis that the regions are to
check back in, in part to make sure thereis uniformity.

Is uniformity important? Isthe Labor Board policy agood one? Isthis something to aspireto? How do you see
your current enforcement mechanisms? Arethey working well? Do you envision some changes? What can welook forward
toonthat front? Cari, we'll just go right down theline.

CHAIR DOMINGUEZ: Well, | think the modelsyou'’ ve described are pretty much reflective of the types of agenciesand
commissionsthat we' rerunning. You know, on the executive side, clearly, it'samore highly centralized part of the executive
branch.

You have an independent commission with five commissioners who guide policy. The model we' re operating on
was amodel that was voted upon by the previous administration, where after 35-some years of experience, they wanted to
delegate litigation authority to the field while retaining some centralized activity on mattersthat may have been novel or may
require some additional areas of further refinement from apolicy point of view. So, that’sthe model we' re operating on right
NOW.

Whenever you delegate anything, you always run the risk of not having the consistency and uniformity that one
would hopefor. So, we'relooking very closely at that model, and looking to see whether in fact, after these years, we need
to make some adjustmentstoit.

The enforcement focus continues to be one where the effort is, “Let’s try to bring these issues to closure pre-
litigation.” And the number of settlementsthat we' ve had, and resol utions under mediation — beforelitigation, speakswell.
Because oftentimes, once you file alawsuit, then when the judge mandates mediation or when the partiesrealize that we're
serious about this, the majority of the charges become settled at that stage.

So, we' relooking at al of these things and making adetermination whether there are certain thingsthat once again
need to be brought back to amore centralized model.

MR.FORTNEY: Arthur.

MR. ROSENFELD: | guessyou could refer to us as a centralized model, although John Irving might agree with me that,
although supposedly we' re centralized, we have 32 regional directorswho often go off on their own. When | came onboard,
we had a mandatory submission list of issuesthat had to be submitted by the regions, if the issues arose, to our Division of
Advice. And it contained 64 items.

As amanagerial tactic, | took that list and threw it out. | told the regional directors that they are the best and the
brightest, and | trust their discretion. Then | issued what | think was atwo- or three-page memorandum that says to them,
you' d better tell me about anything that’s going on, and you' d better call Adviceif it'saunique or high profileissue. So, the
results are supposedly the same.

| have had, and | will continueto have, and I’ m sure John has had in histenure, things happen wherein, if you were
in the region, you might have called Washington. Ninety-five percent of what goes on at the Labor Board never getsto
Washington. It'sresolved in theregion. These are the folks that the charging parties and the people who are impacted by
the law see. These are the people that they know as the government, afederal agency.

Talking about Hoffman, for example. In Hoffman, the secret ball ot €l ection that we conduct may bethe only timein
their livesthat personsfrom other countries get to votein asecret ballot election. Thepoint I’ m getting tois, early on, inthe
1930's, when we conducted el ections, the Board agent would walk in carrying the American Flag to makeit clear that even
though the election was on the employer’s premises, this was a government-conducted election, and don’t mess around.
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Maybe we should get back to something like that. I'm just not sure.
But centralized — yes, but with the freedom to create. Let meput it that way.

MR.FORTNEY: Gene, you get thelast word.

MR.SCALIA: | guess| should beclear initialy onwhat | was saying about OFCCP. | wouldn’t describewhat | wasreferring
to there as centralization. | was trying to make the point that we're trying to have our lawyers out in the field work more
closely with that agency, as well as with a variety of agencies. We found that early involvement by lawyers can be very
helpful in identifying important, promising cases and aso in identifying cases that ultimately will not be pursued, and
therefore should receive lessinvestigative effort.

I’m the Solicitor of Labor; my nameis on scores of casesthat are filed every day, every week, and I’ m ultimately
responsible for that and | recognize it, and | ought to recognize it. Having said that, | think most of the cases that we bring
are brought under fairly clear, plain, non-controversial, circumstances. There'saviolation; there'sarule; apply thelaw tothe
facts and the case ought to be brought. | could never review every case. Nobody would want meto do that, but what | can
doisestablish priorities, consult regularly, indicatewhat I’ d like to see pursued more, what seemsto beworth lesstime. And
we certainly do all those things.

| meet quarterly with my regional solicitors. I'venow visited half theregiona offices. My deputy Howard Radzely's
heretoday. Howard'sbeen in placelonger than | have, about ayear now. | think he's been probably to every regional office,
and some more than once.

One of thethings Secretary Chao set about doing immediately when she cameinto office, was putting back in place
the Policy Planning Board that | referred to earlier — acentralizing mechanism for review of regulations. And ancther thing
that she told us was that she wanted us out there visiting the Labor Department’s regional offices, and we're doing that.
There'sasenior-level political appointee of the Labor Department visiting every regional office every quarter now.

One of my colleagueswas visiting our Philadel phiaoffice and was approached afterward by acareer employeewith
that office, who' d been with the Labor Department avery long time, and told my colleague, “I’ ve been herefor 15 yearsand
until thisyear, I’ ve never met apalitical appointeeinthegovernment. Butinthelast year, I'vemet four, including the Deputy
Secretary.” So, | think the Secretary’smade agreat effort inthat regard, and | think it'sbeen good for morale. AsArthur said,
we have some terrifically talented, dedicated career people without whom we could never get our job done, and they like
knowing that we appreciate their efforts. But secondly, it's very valuablein getting out the Secretary’s message on compli-
ance assistance and enforcement priorities and other things that are of importance to the President.

*Thisbriefing was sponsored by the Federalist Society’s L abor & Employment Law Practice Group and washeld on June 25,
2002 at the National PressClub.
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