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FREE SPEECH & ELECTION Law
ONE PeRrsoN, ONE VOTE: ADVANCING ELECTORAL EQUALITY, NOT EQUALITY OF
REPRESENTATION

By Hans A. von Spakovsky* & Elizabeth Slattery**
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In its October 2015 term, the Supreme Court of the
United States will hear arguments in a case arising out of the
Texas legislature’s use of total population in drawing the state
Senate’s districts. This case, Evenwel v. Abbott, raises the issue of
which population states can or should use when determining
the legislative boundaries of representative districts. The ques-
tion is whether the principle of “one person, one vote” requires
that states use particular demographic information, such as total
population versus voting-age population, or some other variant
that includes or excludes individuals like noncitizens or felons
who are ineligible to vote.

ONE PersoN, ONE VOTE

Following each decennial Census, state legislatures reap-
portion voting districts for their state and federal representatives.
The guiding principle—“one person, one vote’—requires that
all voters have approximately equal voting power. This principle
comes from a line of cases decided by the Supreme Court in
the 1960s. In Baker v. Carr (1962), the Court determined that
it is within the judicial power for courts to review and alter
state legislatures’ attempts to reapportion voting districts.! The
majority dismissed the argument that reapportionment is a
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political question best left to the accountable political branches.

In Gray v. Sanders (1963), the Court ruled that a state’s
reapportionment giving rural votes more weight than urban
votes was unconstitutional:

The Fifteenth Amendment prohibits a State from deny-
ing or abridging a Negro’s right to vote. The Nineteenth
Amendment does the same for women. If a State in a
statewide election weighed the male vote more heavily
than the female vote or the white vote more heavily than
the Negro vote, none could successfully contend that that
discrimination was allowable. ... How then can one person
be given twice or 10 times the voting power of another...
because he lives in a rural area or because he lives in the
smallest rural county??

The following year, in Reynolds v. Sims (1964), the Court
held that the Fourteenth Amendment’s Equal Protection
Clause demands substantially equal legislative representation
for all citizens in a given state. This “one person, one vote”
principle means that “the seats in both houses of a bicameral
state legislature must be apportioned on a population basis,”
and it prohibits the apportionment of state legislatures based
on geographic or political subdivisions.?

The Court did not limit what population basis—such as
total population or citizen voting-age population—states may
use in drawing districts. However, warning against diluting the
weight of some voters, the Court noted that “if a State should
provide that the votes of citizens in one part of the State should
be given two times, or five times, or 10 times the weight of votes
of citizens in another part of the State, it could hardly be con-
tended that the right to vote of those residing in the disfavored
areas had not been effectively diluted.” This means that “[f]ull
and effective participation by all citizens in state government
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requires....that each citizen have an equally effective voice in
the election of members of his state legislature.” Thus, under
the principle established in Reynolds, districts must be drawn
“on a basis that will insure, as far as is practicable, that equal
numbers of voters can vote for proportionally equal numbers
of officials.”

Prior to Reynolds, states like Alabama and Tennessee had
refused to redistrict for more than half a century, despite a
dramatic nationwide population shift from rural to urban areas.
These state legislatures were dominated by rural legislators,
who were not willing to reapportion and lose their power and
control. Within two years of the Reynolds decision, however,
legislative districts were redrawn in nearly every state, and urban
areas gained a substantial number of legislative seats.

Today, lawmakers from urban areas dominate many state
legislatures because of the huge influx of noncitizens, both legal
and illegal, into predominantly urban settings. This greatly
increases the population of non-voters who can be and are used
to fill in urban legislative districts. The Supreme Court’s deci-
sion in Evenwel v. Abbott has the potential for a loss of clout by
urban areas similar to the loss that rural districts experienced

after Reynolds.
EVENWEL v. ABBOTT

Sue Evenwel and Edward Pfenninger challenged the state
Senate districts drawn by the Texas legislature in 2013. The
legislature used total population in determining whether the
population of each Senate district met the requirements of the
Equal Protection Clause’s “one person, one vote” principle.
Evenwel and Pfenninger, registered voters in Senate Districts
1 and 5, respectively, filed suit because both the number of
citizens of voting age and the number of registered voters in
their districts deviate substantially—between 31 and 49 per-
cent—from the “ideal” population of a Texas Senate district.”

The plaintiffs argue that this disparity significantly dilutes
their votes in comparison to those of voters who live in dis-
tricts with large numbers of non-voters, particularly districts
with large numbers of noncitizens who are ineligible to vote
and may not be in the country legally. According to this logic,
their votes were worth roughly half those of voters in other
districts. In other words, they claimed that their districts were
allotted the same number of representatives as other districts
that contained the same number of people but only half the
number of eligible voters. Although Texas used total population
data, data on the citizen voting-age population compiled by the
U.S. Census Bureau that would have remedied this disparity
was available to the state.

Evenwel and Pfenninger lost their constitutional chal-
lenge before a three-judge panel, which determined that the
legislature’s choice of total population for reapportionment
was judicially unreviewable. The panel concluded that the
plaintiffs sought judicial “interference with a choice that the
Supreme Court has unambiguously left to the states absent the
unconstitutional inclusion or exclusion of specific protected
groups of individuals.”® The plaintiffs appealed directly to the
Supreme Court, arguing that a “statewide districting plan that
distributes voters or potential votes in a grossly uneven way...
is patently unconstitutional under Reynolds and its progeny.”
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The Supreme Court has left unresolved the issue of what
population is appropriate for redistricting: whether it is total
population, voting-age population, citizen voting-age popula-
tion, citizen-eligible voting-age population, or some variant
thereof. In Gaffney v. Cummings (1973), the Court noted that
total population “may not actually reflect the body of voters
whose votes must be counted and weighed for the purposes
of reapportionment, because ‘census persons’ are not voters,”
and in Burns v. Richardson (1973), the Court said it was up to
states to choose what population to use “unless a choice is one
the Constitution forbids.”*?

In Burns, the Court upheld Hawaii’s choice of registered
voters as the reapportionment basis because many people count-
ed in the Census, such as members of the military stationed
there, were not actually Hawaii voters. The Court concluded
that using total population was not mandated when it would
result in “a substantially distorted reflection of the distribution
of state citizenry.”"! The Court did warn about using registered
voters or “actual voter basis,” because that population is “suscep-
tible to improper influences by which those in political power
might be able to perpetuate underrepresentation of groups
constitutionally entitled to participate in the electoral process.”*?

However, in a point directly applicable to the issue being
raised by Evenwel and Pfenninger, the Court also said that states
are not “required to include aliens, transients, short-term or
temporary residents, or persons denied the vote for conviction
of crime.””® Additionally, while absolute parity of population
is not required, the Court has established that a state legislative
redistricting plan with a population deviation that exceeds 10
percent creates a prima facie case of discrimination.'

In 2001, the Court declined to review Chen v. City of
Houston, another Texas case that raised this same issue. Justice
Clarence Thomas dissented from the Court’s refusal to hear that
case, saying that the Court had “left a critical variable in the
[‘one person, one vote’] requirement undefined. We have never
determined the relevant ‘population’ that States and localities
must equally distribute among their districts.”® According to
Thomas, this failure means that the “one-person, one-vote prin-
ciple may, in the end, be of little consequence if we decide that
each jurisdiction can choose its own measure of population.”'¢

The plaintiffs in Evenwel agree and point out in their
Jurisdictional Statement that, absent such a determination, the
legislature could have drawn a Senate districting plan with 31
districts of equal population without violating the “one person,
one vote” principle “even if 30 of the districts each contained
one voter and the 31st district contained all other voters in the
State.”"” As they argue, “That cannot be correct.”™®

In 1990, the U.S. Court of Appeals for the Ninth Circuit
ruled in a similar case, Garza v. County of Los Angeles, that total
population was the correct population to use regardless of vot-
ers because “the people, including those who are ineligible to
vote, form the basis for representative government.”*” However,
a dissenting judge, Alex Kozinski, pointed out that the theory
“at the core of one person one vote is the principle of electoral
equality, not that of equality of representation.”*

Kozinski wrote that “the name by which the Court has
consistently identified this constitutional right—one person
one vote—is an important clue that the Court’s primary con-
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cern is with equalizing the voting power of electors, making
sure that each voter gets one vote—not two, five or ten...or
one-half.”* Kozinski further added that a “districting plan
that gives different voting power to voters in different parts of
the county...even though raw population figures are roughly
equal...certainly seems in conflict with what the Supreme Court
has said repeatedly” with regard to equal protection and “one
person, one vote.”* Equal protection “protects a right belonging
to the individual elector and the key question is whether the
votes of some electors are materially undercounted because of
the manner in which districts are apportioned.””

One issue that has been raised in the Evenwel case is the
accuracy and availability of population data on noncitizens who
are ineligible to vote. Some claim that there is no database of citi-
zenship that “exists at the level of granularity necessary to draw
legislative districts that comply with one person, one vote.”*

However, according to a brief filed with the Supreme
Court by a number of demographers, including Dr. Peter Mor-
rison of the RAND Corporation’s Population Research Center,
citizen voting-age population (CVAP) data are readily available
through the American Community Survey conducted by the
U.S. Census Bureau.” The Census Bureau designed this survey
to “collect detailed demographic information on an ongoing
basis.”? The data are compiled on “running 1-, 3-, and 5-year
summaries” that include citizenship information, and the federal
government relies on this survey to distribute “more than $450
billion in federal programs.””

The reliability of the American Community Survey and
its CVAP data, according to these demographers, “is demon-
strated by its widespread use and acceptance,” including by
the U.S. Justice Department, states, and local governments to
“ensure compliance with the Voting Rights Act.”* In fact, the
Supreme Court, federal courts of appeals, and district courts
routinely use the American Community Survey’s CVAP data.
The demographers assert that the Census Bureau’s “CVAP data
is reliable enough to allow states, like Texas, to draw, analyze,
and adjust voting district boundary lines of substantially equal
numbers of eligible voters.”

Tue PossiBLE EFrecT OF A DECISION

If the Supreme Court rules in favor of the plaintiffs in
Evenwel, its decision could have a huge effect on state legisla-
tive districts as they currently stand. Democrat-controlled
legislative seats tend to have larger numbers of noncitizens than
do Republican-controlled seats. For example, in the heavily
Democratic areas of Queens and Kings County, New York,
only 78 percent of the residents are citizens, whereas in the
more Republican Nassau County, 91 percent of the residents
are citizens.” If the Court finds that Texas violated the “one
person, one vote” guarantee, legislative districts likely would be
redrawn in parts of the country with large noncitizen popula-
tions, with a noticeable shift toward Republicans. Yet it is not
the potential political effects that make this case importang;
rather, it is the principle of “one person, one vote.”

While states have a great deal of leeway under our federal-
ist system, the Supreme Court determined 50 years ago that
equal protection applies to the election process—particularly
when determining the districts in which voters exercise their

October 2015

basic right to choose their representatives. As Judge Kozinski
said, that principle protects the value of the vote of individual
voters. When the value of the votes of Sue Evenwel and Edward
Pfenninger is half the value of their neighbors’ votes, it seems
clear that this principle has been violated.
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