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ENVIRONMENTAL AW & PROPERTY RIGHTS

RirENING FEDERAL PrROPERTY RiGgHTS CLAIMS

By J. David Breemer*

he Fifth Amendment to the United States Constitution

provides that “private property [shall not] be taken for

public use, without just compensation.” This guarantee
promises compensation for property owners subject to laws and
regulations that invade, or excessively limit the use of, property.!
However, securing that promise in the courts is procedurally
difficult. Most importantly, before a court will even consider
whether a local or state government has caused a compensable
taking of private property, the property owner must demonstrate
that his takings claim is “ripe” for judicial review.

In general, the ripeness doctrine is designed to prevent
courts from entangling themselves in abstract disputes, that is,
disputes where there is as yet no concrete conflict of rights or
injuries. The goals of the ripeness doctrine are to ensure that
judicial power complies with the constitutional demand that
such power address an actual “case and controversy,” and to
ensure that judicial resources are not needlessly or prematurely
expended on hypothetical grievances.? The Supreme Court has
established specific ripeness rules for federal takings claims.
These rules place strong, though not insurmountable, barriers
between property owners and their constitutional right to
secure just compensation for a taking of their property. In some
jurisdictions, the ripeness rules for takings claims may apply to
other property rights claims. Therefore, to understand modern
federal takings law, and the state of property rights in general,
one must understand takings ripeness doctrine. This requires
familiarity with the Court’s 1985 decision in Williamson County
Regional Planning Commission v. Hamilton Bank,* as it applies
to property rights claims filed in state and federal courts.

I. THE WILLIAMSON COUNTY FRAMEWORK
A. Overview

The Supreme Court granted certiorari in Williamson
County to consider “whether federal, state, and local
governments must pay money damages to a landowner
whose property allegedly has been ‘taken’ temporarily by the
application of government regulations.” However, the Court
never reached this issue. Instead, it focused on the ripeness of
the property owner’s claims. The Williamson County Court
initially ruled that a federal takings claim is unripe until the
“government entity charged with implementing the regulations
has reached a final decision regarding the application of the
regulations to the property at issue.”® The Court ruled that there
was no final decision, and thus no ripe takings claim, because
the property owner had failed to apply for available regulatory
variances that might have loosened some of the challenged land
use restrictions.” The Court applied the same analysis to the
owner’s due process claim.?
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Although the Williamson County Court’s final-decision
ripeness analysis effectively decided the case against the property
owner, it did not stop there. Instead, it articulated and applied a
second, more novel ripeness requirement. Specifically, the Court
ruled that a federal takings claim is “complete” and therefore
ripe after a property owner has first sought, and has been denied,
just compensation through a state’s available and “adequate
procedures.” The Court did not exhaustively define the types
of “state procedure” that might ripen a federal takings claim,
but it ultimately held that the Williamson County property
owner’s takings claim was premature because it had failed to
seek compensation through Tennessee’s inverse condemnation
procedure before raising its takings claim in federal court.!
The Court did not apply the state procedures requirement to
a due process claim that sought invalidation of the offending
regulation and damages, rather than “just compensation.”"!

Williamson County thus established two hurdles for a
property owner wishing to obtain just compensation for an
alleged invasion of property under the Takings Clause of the
Fifth Amendment. First, the owner must demonstrate that the
alleged invasion arose from a final agency decision (the final
decision requirement)."? Second, the owner must show that he
has sought, but been denied, just compensation in a state court
procedure (the state procedures requirement).'

B. The State Procedures Prong Applies Only to Ripeness in
Federal Courts

Williamson County did not distinguish between state and
federal courts in articulating its two ripeness requirements,
but the decision left some question as to whether the state
procedures prong applied equally in state and federal courts.
Some of the reasoning behind the state procedures rule suggests
that completed state litigation is a ripeness predicate in any
judicial forum.' Yet the claim in Williamson County arose from
and was held unripe in federal court,” not a state court, and
precedent cited by the Williamson County Court for the state
procedures rule is directed toward federal court ripeness.'®

In the aftermath of Williamson County, state courts
diverged on the application of the state procedures rule. Some
held that it required a property owner to complete state law
takings litigation before raising a federal takings claim in the
state court.”” In San Remo Hotel v. City and County of San
Francisco, the Court resolved this conflict. San Remo held that
Williamson County does not require a federal takings claimant
to fully and unsuccessfully litigate a state law damages action
prior to filing a federal claim in state court.'® A property owner
may file a federal takings claim in state court simultaneously
with any other claims."” This means that Williamson County’s
“state procedures” rule applies only in federal courts, while the
final decision requirement applies in both state and federal
forums.*
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II. FINAL DECISION RIPENESS

According to Williamson County, a final decision exists
when the government reaches “a final, definitive position
regarding how it will apply the regulations at issue to the
particular land in question.”*! The Williamson County decision
further noted that, sometimes, a property owner will have
to unsuccessfully seek a variance from a challenged property
restriction to obtain a final decision.?

Since Williamson County, lower courts have had ample
opportunity to construe and apply the final decision requirement
to both takings and due process claims. Unfortunately, many
courts have failed to understand the limits of the requirement.
For instance, in the takings context, some courts have
misconstrued finality ripeness to require a decision that denies
a property owner all or substantially all economically beneficial
use of property.?? This is wrong. Construing finality to demand
a particular level of impact on property use effectively converts
a ripeness standard into a test for whether a property owner
has a valid claim on the merits.** Final decision ripeness is not
concerned with whether a property owner has a winning claim;
it is simply concerned with ensuring that a land use decision
is concrete enough to allow a court to even consider whether
it rises to the level of a taking.” In short, a final decision for
takings or due process ripeness exists whenever any challenged
land use restriction—whatever its impact—is concretely applied
to the subject property.?

The variance principle is also misunderstood. Many
courts assume that this principle requires pursuit of available
administrative appeals, like an application to a Zoning Board of
Appeals,” but it does not. Unlike a valid variance mechanism,
which potentially limits the reach of an initial land use
regulation or decision, an administrative appeal remedies such
a decision. Williamson County expressly rejected exhaustion of
administrative or state law judicial remedies as a final decision
predicate.”

Even when there is a potential variance procedure, a
landowner is not always required to pursue it. This is because
finality ripeness ultimately derives from the exhaustion of
agency discretion over application of a particular land use
# not on whether the landowner has submitted
multiple applications.*® The variance requirement does not

regulation,

apply if the agency has no real discretion to grant one, or
the agency’s decision as to restricting a particular land use is
already reasonably certain.** A landowner also need not pursue
a variance if it is part of a futile or unfair process.*

When constrained by its purpose and Williamson County’s
guidelines, the final decision ripeness requirement makes some
sense. It essentially mirrors and implements the general and
established ripeness requirement that an issue be “fit for review”
before it can be adjudicated.?® But when Williamson County’s
self-imposed limits on final decision ripeness are neglected,
the doctrine promotes bureaucratic obfuscation, delay, and
indecision, and judicial timidity in declaring property rights
violations. This state of affairs can eviscerate property rights as
completely as the most onerous overt restriction.**
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III. THE STATE PROCEDURES FEDERAL COURT
“RIPENESS” REQUIREMENT

A. The State Procedures Requirement Ripens Nothing

A property owner wishing to pursue his federal right to
just compensation in federal court, rather than in state court,
must contend with Williamson County’s state procedures
ripeness predicate, as well as the final decision rule. The rationale
behind requiring state litigation for ripeness has always been
suspect,” but, as originally articulated, the rule simply seemed
to establish a temporary hurdle for federal takings claims.> As
described in Williamson County, the state procedures ripeness
principle anticipates that federal courts will hear a federal
takings claim after the would-be claimant is denied monetary
relief in state court.”” It is at this point that the alleged federal
taking can be deemed to be “without just compensation,” and
therefore federally actionable.

Unfortunately, the state procedures doctrine has never
functioned as advertised because the requirement clashes with
res judicata doctrines that bar plaintiffs from splitting their
claims between separate lawsuits.®® More to the point, the
principles of claim and issue preclusion hold that a plaintiff may
not go to federal court with a claim or issue that was or could
have been litigated on the merits in a previous lawsuit. Given
these rules, the very act of ripening a federal takings claim for
federal court through a state court suit actually extinguishes
any possibility for subsequent federal review.?’

Because of its unstated effect in extinguishing federal
review at the moment of ripeness, the state procedures rule
has been accurately described a “trap” for unwary property
owners. Many lower courts have expressed discomfort with the
interaction of the state procedures rule and res judicata, but the
Supreme Court approved of it in San Remo.* There, the Court
confirmed that federal takings claims “ripened” for federal
review are paradoxically barred from that forum.*' Notably, four
concurring justices in San Remo expressed a desire to overrule
the state litigation aspect of Williamson County ripeness in an
appropriate future case.> But despite being presented with
repeated petitions on the issue since San Remo, the Court has
strangely declined to follow up.

Until the Supreme Court overturns the state litigation
rule, the bottom line is that most as-applied federal takings
claims must be litigated in state court, or not at all. Notably,
facial takings claims may not be subject to the same limits.*
Many circuits allow facial takings claims to be raised in federal
court without compliance with Williamson County’s state
compensation litigation requirement.*

B. The State Procedures Requirement Should Not Bar Other
Property Rights Claims from Federal Court

While Williamson County articulated the state procedures
requirement exclusively for takings claims, some courts have
held that it also applies to due process and equal protection-
based property rights claims.® There is, however, no doctrinal
basis for this extension of Williamson County. In Williamson
County, the Supreme Court clearly derived the state litigation
rule from the special nature of the “Just Compensation Clause”
of the Fifth Amendment.“ Property rights claims that do not
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invoke the Just Compensation Clause logically do not trigger
Williamson County's demand for state court compensation
litigation.”” Williamson County itself confirmed these limits
by declining to apply the state litigation rule to a due process
claim in that case that sought invalidation and damages, not
“just compensation.”*®

Nevertheless, some courts have indirectly subjected due
process and/or equal protection claims to the state procedures
barrier by subsuming those claims in the protections (and
ripeness rules) of the Takings Clause.” But this reasoning is no
longer viable after the Supreme Court’s decision in Chevron v.
Lingle>

Lingle made clear that due process and equal protection
violations are not addressed or remedied by the Takings
Clause.’' Since property rights claims arising under the Due
Process and Equal Protection Clauses are not covered by the
Takings Clause, there is no authority for treating them as
unripe takings claims.’®> Beginning with the Ninth Circuits
2007 decision in Crown Point Development LLC v. City of Sun
Valley,” federal courts have explicitly held tha, after Lingle, due
process claims offer a distinct avenue for constitutional relief
from onerous land use regulation.

A proper understanding of the injuries addressed by
due process or equal protection land use claims confirms they
cannot be analyzed as an adjunct of a takings claim subject to
Williamson County. The core injury in a takings claim is the
government’s refusal to provide just compensation.”* But due
process and equal protection injuries have nothing to do with a
failure to provide just compensation; they hinge on irrational
treatment and failure of notice and/or hearing.*® Property rights
claims asserting non-takings injuries are subject to independent
treatment. Under traditional due process and equal protection
law, there is no place for state court litigation as a ripeness
predicate.”” The state litigation ripeness rule is accordingly
limited to as-applied federal takings claims.

CONCLUSION

Williamson County and progeny establish strong ripeness
barriers to judicial review of property rights claims. However,
when correctly applied, these barriers are not insurmountable.
'The final decision ripeness requirement is not markedly different
than traditional ripeness doctrine; if there is a concrete land
use decision and injury to property, finality exists, and a claim
is fully justiciable in state court. In federal courts, however,
the claimant must generally do more. With some exceptions,
such a litigant must also satisfy Williamson County’s state
compensation procedures ripeness prong. While this ripeness
rule is indeed a powerful bar to federal review of takings claims,
it should not apply to or hinder other property rights claims,
such as those arising under due process or equal protection
guarantees.
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