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MR.CLEMENT: Thank you and good morning. It'smy immense pleasureto moderate, or at least attempt to moderate,
thismorning’ s panel onjudicial oversight of the political process. Beforel introduce our distinguished panelists, let me
say that the events of the last year make amply clear why this particular topic was chosen as a Showcase Panel.

Infact, it was exactly one year ago to the day — November 16, 2000 — that the Florida Democratic Party
and Al Gorefiled alaw suit inthe 2d Circuit Court for Leon County, Florida. And, asall of you know, that lawsuit spawned
two remarkable Supreme Court decisions. It managed to convert countless former Supreme Court law clerks into TV
commentators and it made many of you, and many lawyersin Washington, D.C., to be sure, temporary expertson Articlell,
Section 1, Clause 2 of the Constitution, and the provisionsin 5 U.S.C. It has had atremendousimpact on the Court and the
judicial processand, presumably, the political process aswe move forward.

Without further ado, | would like briefly to introduce our panel, and | will do that in the order that they will
speak.

Abigail Thernstrom is a Senior Fellow of the Manhattan I nstitute; a member of the Massachusetts State
Board of Education; and, most relevantly for thismorning’ s discussion, a Commissioner on the United States Commission for
Civil Rights. Sheisan author, aswell, and occasionally aco-author with her husband. Inthat capacity, she’ swritten anumber
of influential books, such as America in Black and White, One Nation Indivisible and Whose \Votes Count? Affirmative
Action in Minority Voting Rights.

Our next speaker will be Professor Nelson Lund, who is a professor and former Associate Dean at the
George Mason University School of Law. Professor Lund has had adistinguished career in both academiaand government.
In Government, he served in avariety of capacitiesin the Justice Department, including in the Solicitor General’ s Office, the
Officeof Legal Counsdl, and the White House Counsdl’ s Office. In hisacademic career, he haswritten on avariety of subjects
and, again most particularly relevant here, on topicsinvolving el ection law.

Next, wewill hear from Professor Dan Lowenstein. HeisaProfessor of Law at UCLA Law School. After
graduation from Harvard Law School, Professor Lowenstein went to work for the newly elected Secretary of State of
Cdlifornia, Edmond Brown. Whileworking for Mr. Brown, he specialized in election law and was the main drafter of the
Political Reform Act, whichisthe act that kicked off, with earnest, theinitiative processin California, which we have all seen
theresults of over theyears. Heiscurrently, in hisacademic position, aleading expert on election law. Heisaco-author of
the leading textbook on election law, and he has represented Democratic members of the House of Representatives in
litigation regarding reapportionment and the constitutionality of term limits.

Our next speaker will be Mike Carvin from the Law Firm of Jones Day in Washington. Mike, too, has had
adistinguished career in government before going to Jones Day. He served in the Civil Rights Division. He served in the
Officeof Legal Counsel inthe Justice Department. Of course, Mike played aprominent rolein thelitigation involving Bush
v. Gore and some of the predecessor cases, most prominently in the Florida Supreme Court.

Finally, we'll hear from Joshua Rosenkranz. Josh is the founder and current President of the Brennan
Center for Justiceat NY U Law School. The Brennan Center doesanumber of things, but one of its principal areas of focus
ison election law and election issues — everything from campaign finance to ballot access. In particular, the Center has
represented people as diverse as Steve Forbes, John McCain and Ralph Nader in avariety of ballot accesslitigation.

Josh, before he cameto the Brennan Center, had adistinguished career in the Appellate Defender’ s Office
and clerked for avariety of folks, from Justice Brennan to Justice Scalia.

DR. THERNSTROM: I'malwaysdelighted to be at the Federalist Society. Even though | am not alawyer, | fedl that this
isone of my most important homes, so | thank the Federalist Society for inviting me.

As everybody in this audience surely knows, this past Monday, the New York Times, the Wall Street
Journal, and other papers carried along analysis of the million-dollar study of the Florida election returns that was con-
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ducted by aconsortium of eight news organizations. Voter error was an implicit themethat ran through al the stories. The
New York Times, however, did not explicitly admit to the problem of voter mistakes. The consortium’s analysis, the Times
said, “illuminatesin detail the weakness of Florida's system that prevented many from voting as they intended.” In other
words, the system prevented voters from casting ballots as they wished.

Theblack ballot error rate was more than three timesthat of whites, the consortium found. And that, by the
way, isafigurethat ismuch lower than what the U.S. Commission on Civil Rights continuesto advertise.

The Times quoted political scientist Philip Klinkner, who wondered whether the voting system was “ set
up” to discriminate against blacks, to which the Times added its own editorial. “ To sense the pattern of seeming discrimina-
tion raises suspicions,” it said.

The story a so quoted historian Alan J. Lichtman, who did what | regard asvery shoddy statistical work for
the report on Florida issued by the U.S. Commission on Civil Rights. “Not just disparate impact,” Lichtman said, “but
disparate treatment is what the Consortium’s findings suggest.”

There'sno question that the rate of ballot error was higher for blacks than whites, for reasons that are not
entirely clear. Educationwasonefactor, the Timessaid. | suspect it wasamuch bigger factor than the Consortium believed.
Blackswith lessthan nine years of school arelikely to be elderly, basically illiterate; in addition, many may have been first-
time voters. That, of course, isasmall group. More important, years of schooling—that is, years spent warming a seat—
which the Consortium looked at, do not measure actual literacy levels. And average black literacy levels are very low—
suggesting a criminal failure on the part of American educators. At the end of high school, after twelve years of schooling,
blackstypically read at a7th gradelevel. That average, of course, meansthat half arereading below the 7th gradelevel. Bdlot
instructionsare, inaway, aliteracy test, and until we closetheracial gap in academic achievement, black ballot error ratesare
likely to be higher than those of whites.

Neither the Times nor the U.S. Commission on Civil Rights, however, recognized the concept of voter error,
as opposed to disenfranchisement. The Commission’s majority report, in a masterful bit of obfuscation, declared that
“personsliving in acounty with asubstantial African-American of people-of-color population are morelikely to have their
ballots spoiled or discounted.” Havetheir ball ots spoiled by whom? A spoiler inthe middle of thenight? Jeb Bush; perhaps
Kathryn Harris? It isaserious, and it isan irresponsible charge.

Needless to say, black disfranchisement was once all too real. In 1965 when the Voting Rights Act was
passed, only 6.7 percent of eligible black votersin Mississippi were actually registered and it was not because they did not
want to vote. But, with the passage of the Voting Rights Act, that problem waslargely solved. By the early 1970s, the civil
rights community, the courts, and the Department of Justi ce had moved on to the more controversial and complex problem of
alleged voter dilution. Astonishingly, however, in the wake of the 2000 November election, disfranchisement, in the basic
sense of votes cast and properly counted, has been resurrected as an issue, having lain dormant for more than 30 years.

Thus, today much of the media and those on the political left have circled back to the concerns of many
decades ago when Americawasavery different place. Little haschanged, they say; Americaisstill anation that deniesthe
right to voteto blacks. Thewhole argument is symptomatic of alarger problem. When it comesto race, theleft never moves
on. It'salways 1960 in Mississippi, wherever they look. But thisracism forever and everywhere view is dangerously out of
sync with reality. The past is not the present. We have been steadily moving forward. And nothing we saw in Florida can
legitimately be called disfranchisement.

The courts obviously got dragged into the political thicket in Florida. But the problems that resulted in
over-votes, hanging chads, and the like— none of them lend themselvesto judicial resolution. Legislative action can make
elections abit more voter-friendly, perhaps. Poll workers can be better trained, maybe. But electionswill never be perfect.
Error-proof votersare afantasy. Somevoterswill makemistakes. Theproblemwill be particularly severe among black voters,
| suspect, aslong as black literacy rates remain so disproportionately low. And that suggests that better schools — not the
courts and not Congress— may be the real remedy to the problem that most concerns those who studied the 2000 el ection:
the high rate of black voter error.

Thank you very much.

PROFESSOR LUND: | am going to start with avery simple-minded idea. Thefederal courtsshouldinterfereinthe
electoral process whenever the law requires them to do so, and not otherwise. This simple point should leave the courts
with a correspondingly simple question in every case: What does the law require? Answering that question will often be
difficult, of course, but no more difficult than it isin athousand other areas of the law. | see no reason at all for giving the
electoral process some kind of special treatment, whether in the direction of special hesitation by the courts or in the
direction of extra aggressiveness.

Bush v. Goreillustrateswhat it meansto treat the electoral processissueslike any other legal issues. And
| should note at the outset that almost every commentator in America has misunderstood that decision. In the case of our
friends on theleft, that should be no surprise, since they misunderstand almost everything. What is more troubling, though,
is how many prominent conservatives have been equally misguided about Bush v. Gore. Ever since the Federalist Society
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was founded some 20 years ago, we have been aspiring to be more principled—and to have better principles—than the
dominant left-wing legal establishment. | think our response to Bush v. Gore calls our success into question.

Fortunately for you, timewill not permit meto remind you of all thefascinating details of the processthat
culminated in the Supreme Court’s decision last December. | will just set the stage by very briefly summarizing the holding
in the case.

After the ballots werefirst counted in Florida, Bush was ahead, but we had a statistical tie and Gore filed
alawsuit. The Florida Supreme Court eventually ordered apartial and selective statewide hand recount. At the sametime,
the court gave Gore credit for votes he had picked up in certain countiesthat had initiated complete recounts of their ballots.
Some of those recounts had been finished while others had not.

The U.S. Supreme Court held that the Florida court order violated the Equal Protection Clause. That
holding followed almost ineluctably from the Court’s geographic vote dilution precedents, starting with Reynolds v. Sms,
which established the one man/one vote rule. In Reynolds and other early cases, the Supreme Court had used the stuffing
of ballot boxes asthe paradigmatic example of votedilution. What the Floridacourt did wassimply avariant on that practice.

In Florida, the court ordered the sel ective addition of legal ballots, which has exactly the same effect asthe
addition of illegal ballots. Or, to put it another way, the Florida court devised acomplex system of vote weighting, inwhich
certain kinds of ballotswere morelikely to be counted aslegal votesin some placesthan in others, thusdiscriminating for and
against certain different groups of voters based on where they happened to reside. The complexity of the geographic vote
dilution ordered by the Florida court did not convert it into something other than vote dilution.

In light of the precedents, then, thiswas an easy case. And onesign of just how easy it was can be found
in the dissenting opinions. Not a single one of the dissenters offered any substantive criticism of the magjority’s legal
analysis.

There is another way of looking at the case, though, which probably never even occurred to the dissent-
ers. Evenif thiswasan easy case under the precedents, it is not an easy case under the Constitution. Or, morelikely, itisan
easy case under the Constitution, but it should have come out the other way. | think that argument isalmost certainly correct.

The Court’s vote dilution decisions, beginning with Reynolds v. Sms, have no discernible basis in the
Constitution. Now, thisquaint ideaof sticking with the Constitution rather than with the Supreme Court’s bogus precedents
has considerable merit if it means overruling Reynolds and all its progeny. The Court’s critics, however, including its
conservative critics, have emphatically not taken this approach, preferring instead to assert that the opinion in Bush v. Gore
was unconvincing, or that it may lead to undesirable consequences, or that it is somehow inconsistent with some vaguely
described conservative jurisprudence.

Now, suppose that the Court had gone back to the Constitution instead of the precedentsin Bush v. Gore.
| think that would have raised some genuinely difficult legal questions. First, you would have to ask whether the recount
ordered by the Florida Supreme Court violated Article 1 of the Constitution, as Chief Justice Rehnquist, al ong with Scaliaand
Thomas, argued in a concurring opinion.

| believe that the conclusion Rehnquist reached is correct, but | do not believe that it is clearly or
obviously correct. Intheinterest of time, let’'sjust assume for the moment that Rehnquist wasright. That bringsus, | think,
to what isthe most difficult issue of al, which iswhether the Court should have held that Bush v. Gore was non-justiciable
under the so-called Political Question Doctrine.

Nobody on the Court contended that the case was non-justiciable, presumably because there was a very
clear 1892 precedent to the contrary. But that does not mean they could not haverevisited thejusticiability issue, and maybe
they should have. If they weregoing to revisit the 1892 precedent, though, | think they should have also been willing to take
ahardlook at therest of the Palitical Question precedentsaswell. Very briefly, hereiswhat | think they should have found,
if they had done that.

There are lots of political questions that should be decided by institutions of government other than the
courts. But the Supreme Court’s Palitical Question Doctrineis almost completely uselessin figuring out what those i ssues
are. TheDoctrineisat least asold asMarbury v. Madison, but its modern formulation camein Baker v. Carr. That case held,
ironically though probably correctly, that geographic vote dilution claims are justiciabl e, thus paving the way for Reynolds
V. Sms.

Justice Brennan's opinion in Baker v. Carr offered alegal test that | think basically boils down to some-
thing like this: Whenever we do not think it would be agood ideafor usto perform what Marbury said was emphatically the
province and duty of the judicial department, wewill call it anon-justiciable political question.

In contrast to what the Court announced in Baker, the right way to analyze a Political Question issueis
to ask whether the Constitution assigns the authority to make final decisions about an issue to some institution other than
the federal courts. Under that standard, are theissues raised in Rehnquist’s concurrence justiciable or not? | think that isa
hard question. Article Il and the Twelfth Amendment can be read to assign Congress the exclusive authority to rule on the
validity of electoral votes. But that readingisnot compelled by thetext, and | am not entirely surewhere an adequate analysis
of the Constitution’s history and structure would lead.
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But | am sure that it would not lead down the road taken by Justice Breyer in his dissent in Bush v. Gore.
Without quite making a non-justiciability argument, Breyer argues that the Constitution should be read to offer the courtsa
“counsel of restraint.” Hefindsafew cluesto thiscounsel in the Constitution and afew morein congressional practice. But
he comes to ret, finally, on a self-serving political rationale. “Above all,” he says, “in this highly politicized matter, the
appearance of a split decision runs the risk of undermining the public’s confidence in the court itself.” This politicized
approach to judging makes explicit what | think wasimplicit in Baker v. Carr, and it is exactly this approach that the Bush v.
Goremajority rejected.

It is also the approach that | had thought the Federalist Society was founded to combat. But when | see
how few conservative commentators have endorsed both the court’s decisionand its opinion, | cannot help wondering
whether we have amost come to the point where someone could say that we are all Brennanites now.

Thank you.

MR.CLEMENT: Wewill next hear from Professor Lowenstein.

PROFESSOR LOWENSTEIN: Thank you, Paul.

| am goingto talk rather generally about the question of judicial review, especially constitutional review, of
election laws and procedures. To makeit not too abstract, | will try to give some examplesas| go along.

Most of my colleaguesat UCLA would roll up their eyeswith horror and/or disbelief at the thought that |
might be to the | eft of center on a panel

My exampleswere not exactly chosen for thisreason, but | am happy to say they arefairly well calculated to tweak
the noses on the sea of conservative facesthat | would be seeing, if | could see anything with thisbright light that is shining
inmy face.

The most influential statement of the principles of judicial review under the Constitution is the famous
footnotein the Carolene Productscase. It wasdecided inthelate 1930s, when the Supreme Court wasrapidly bailing out on
the practice of reviewing, in any kind of aggressive way, various forms of economic and social regulations. The genera
reason given for that was that these are matters that, in a Democratic society, ought to be decided through the political
process. Thosewho did not like the regulations that were being adopted should find the remedy in the political process, not
through the courts, the courts not being particularly qualified to resolve such matters.

But, footnote four gave three types of exceptional cases in which judicia review of a more aggressive
nature might be appropriate. One — probably the least controversial — applies to cases where there is a pretty specific
provision of the Constitution that decides the matter. If | understand Dean Lund’s comments just now, he believes all
congtitutional casescomewithinthat. | do not agreewith that, for reasons| will mentioninaminute. 1n some cases| do; but
not too many.

Inelectionlaw, | think the most prominent exampleisthe U.S TermLimits case, in which the Supreme Court
struck down congressional term limits. Although that was a five-to-four decision in which the so-called conservative
justices dissented, | think that is one of the easiest constitutional cases that has ever gone up to the Supreme Court.

Although the language of the Constitution itself is ambiguous, a study of the debatesin the Philadelphia
Convention and of early commentators on the qualifications clauses, and aremarkably unanimous body of precedent over a
very long period of time in state and federal courts all make it quite clear that neither the states nor Congress can set
qualificationsfor being el ected to Congress, other than those that are set forth in the Constitution. Fortunately, by afive-to-
four decision, the court got that one right under the law.

If you want to see details of that, | published an article going into exhaustive analysis shortly before that
case was decided, I'm happy to say, in the Federalist Society’s publication, the Harvard Journal of Law and Palicy. It does
not mean that the Federalist Society necessarily endorses the views set forth in that article.

Thereason that, unlike Dean Lund, most peoplewho study constitutional law do not think that most cases
are so specifically decided by the Constitution isthat most of them come up under portions of the Constitution such as the
1st Amendment and the 14th Amendment that are very, very broad in their wording, that are susceptibleto avery widerange
of legitimate meanings.

The second category that the court identified was those cases in which the political process disadvan-
tagesdiscrete and insular minorities. Obviously, that has been avery important aspect of constitutional law. Thereare some
casesinwhich it comesinto play in election law, but it has not been a predominant themein election law. | am going to pass
over itintheinterest of time. If it comesup later, | can comment onit.

But thethird oneisthe onethat ismost obviously relevant. Andthat is, they said, when restrictionson the
political process may interfere with the ability of the political processto repeal or change lawsthat are unfair or that are bad
in some way, then it may be the job of the courtsto clean up the political process.

That isthe approach that | want to criticize because it assumes that, whereas economic and social regula-
tionsraise questionsthat are controversial and that everybody is going to disagree on and that the only way to resolve them
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isthrough the political process, that there is some neutral understanding — consensual understanding, perhaps — of what
aproperly functioning electoral process or political processis. And, therefore, the courts can apply neutral standardsto fix
itup.

Now, it's commonly said — and | certainly agree with this; | think most of us probably do — that the
function served by our Constitution is not to impose a particular theory of government or society, but rather to set up a
structurein which those who hold different views of society and government can debate those differences and work out their
differences, either through compromise or persuasion. The simple point that | would makeis: that should apply to people
who hold different palitical theories, aswell asthosewho hold different social and economic theories, because, infact, if we
look at the issues that come up in connection with the electoral system, whether they be districting or campaign finance or
political party regulation— awhole host of issues— wefind that people differ on those things, just asthey do on economic
and social regulation.

I will just mention this; | do not havetimeto gointo detail. Carolene Products hasbeen updated fromtime
totime. Therewasan influential book by John Hart Ely around 1980, called Democracy and Distrust.

Morerecently, in my field of election law, the predominant view, which | think has been quitewrong, isthat
the key to election law, at least under the Constitution, is to prevent entrenchment or what one group of authors calls
“partisan lock-ups’ — conspiracies by partiesto freeze out other parties. The analysisthat these authors present, | think, is
just superficial. | do not havetimeto do justiceto the shallowness of these academic approaches. So, | will just statethat in
aconclusory way.

Now, because | do not agree with that prong of Carolene Products does not mean that | do not think there
should bejudicial review. | agreewith Dean Lund. | do not think it should be approached especially differently whenweare
dealing with el ection matters than when we are dealing with other matters that come up under the Constitution.

But | do not think that we can say, “just apply the law,” because the 1st Amendment and the 14th
Amendment are too general to make that very helpful in most situations. | do not think thereisatheoretical approach, such
as Carolene Products or any of these modern variants, that isreally goingto help us. | just favor case-by-case adjudication
using good judgment, using restraint, and using what we very rarely see— acertain amount of humility that the nine people
inthe Supreme Court might bear in mind: That they don’t necessarily understand everything that isdriving election laws, just
as Peter Friedrick, asmost of you probably know, made the point at great length that there is no one person who understands
all the dynamics of the economic system, and that’sareason for caution with respect to regulation. The sameistruewiththe
political system.

L et me give one example, and conclude with that. Dean Lund talked about the principles that conserva
tives apply to these questions, and expressed some concern that these principles were not being applied by conservatives
toBush v. Gore. | would like to suggest that those principles are fraudul ent; they are not fooling anybody in the population,
and | would suggest that you give them up.

Theexamplel will giveistheracia gerrymandering cases, whichisatwo-fer becauseit exposestwo areas
of fraudulent claims by conservatives to principle, one with respect to judicial restraint and the other with respect to
Federdism.

Theracial gerrymandering cases— first of all, if we are going to say, just apply the law — as Dean Lund
pointed out, it ispretty clear that the Equal Protection Clause of the 14th Amendment was never intended to apply to election
mattersor political rights. Theracia gerrymandering cases, if wewereto apply that standard, would go down on that ground.
However, | do not favor that approach because, even though | think it ishistorically correct, | am nevertheless asupporter of
Reynoldsv. Sms till, thereisnothing in the history of the Constitution that suggeststheracial gerrymandering casesarein
any sense dictated or suggested by the 14th Amendment. Furthermore, the use of precedent in the racial gerrymandering
cases, particularly Shaw v. Reno, issimply laughable.

Now, what about what the cases do? Abby Thernstromwroteabook inthe 1980s. It wasreferredtointhe
introductions. In it she argued, to me not entirely but substantially persuasively, that there was avery strong case, that the
federal government has gone much too far in mandating districts intended to reach certain results in terms of the racial or
ethnic identity of the people who will be elected in those districts.

Quite logically, the question she rai sed was whether that mandate should be cut back. That isasensible
approach, which | think people can reasonably disagreeon. It isnot the approach that the Supreme Court took. By theway,
Abby may have been shocked to discover that her book was not warmly embraced by what is known as the voting rights
community.

And Abby’s approach was not put into application by George Bush, Senior’s Justice Department, which
required an extreme version of this. Sowe got all these strange-shaped districts.

The Court, instead of saying the federal mandate was going too far, said thereis a vice hitting the states
from this direction; let'sreally put the squeeze on by coming from the other direction. The Court pretended that the states
were obsessed with race when redistricting. In fact, the only reason the states were obsessed with race when they were
redistricting was because the federal government was holding agun to their heads. Thiswas a classic case of blaming the
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victims.

To impose aconstitutional doctrinethat so drastically interfereswith a state activity that is so closeto the
autonomy of the states is anything but showing respect for Federalism; anything but showing judicial restraint; and
anything but the so-called principles espoused by the conservatives who have so warmly welcomed those decisions.

Thank you.

MR.CLEMENT: Thanks. Wemay now hear adightly different view from Mike Carvin.

MR. CARVIN: Itisanadvantage goinglast. | will tell you the areaswhere | agree and disagree. That might bethe
easiest way to go about this.

Onthethreshold question, | think Nelson makes avery valuableinsight: it isimportant to distinguish the
authority of the courts to decide political issues and how they analyze the merits of, say, the equal protection issue that is
confronted by the court.

| think Baker v. Carr was correct in that political issues affecting voting and the like are justiciable. Dan
makes a helpful point that, if anything, you want courts to be involved in these issues perhaps more than in other issues
because one of the rationalesfor judicial restraint isthat democratic majorities can make policy decisions.

If you have a situation like Baker v. Carr, where you posit that an entrenched minority is never going to
allow the magjority to make policy decisions, then the argument is perhaps stronger that the courts need to correct that
injustice. Attheend of theday, | agree with Nelson that | do not think it is athumb on the scales either way, but | certainly
would not come to the conclusion that the Court should stay out of the process of adjudicating voting rights disputes.

That is not to say, of course, that Baker v. Carr was correctly decided — that the equal protection clause
mandates popul ation equality among certain districts. But it isto say that the courts can apply equal protection principles
in this context no less than in any other.

Let’s turn to the most recent political decision of the court, the one that's engendered the most contro-
versy, which is Bush, and ask ourselves, was this a proper object of Supreme Court review? Again, | think that the people
who are arguing that the Court shouldn’t get involved in that controversy are not really seriously arguing that thisis not a
proper subject for Supreme Court review, except for Nelson. | think what they are doing is expressing disagreement with the
merits of the decisions.

Toillustrate through an example, let’sassumeit was adifferent equal protectionviolationin Florida. Let's
assume Floridasaid, we are not going to count ballots from precincts with black populations of greater than 90 percent. Or,
in those precincts, we are going to use entirely different standards than we use for the white precincts. | do not think you
would get 500 law professors in the New York Times saying the court should really stay out of that, follow principles of
Federalism, state autonomy, and allow Maxine Waters and her colleagues in Congress to decide that Electoral College
dispute. That'safacial violation of the Equal Protection Clause. It'safacia violation, it seemsto me, of the basic democratic
guarantee of the 14th and 15th Amendments.

So, what were the merits of the equal protection violationin Bush v. Gore? It was not as obvious, but it
seemed to me, quite frankly, afairly run-of-the-mill decision in terms of the equal protection clause and the Court’s prior
precedents. The Court said, when you are counting votes, you cannot throw them down the stairs. You cannot come up with
asystem that isinherently irrational, if you are trying to achieve something approaching an accurate vote count.

What the Florida Supreme Court had done was not only to authorize but mandate different counting
standards, not only between counties but within the same county. We can get into the details, but that's clearly what they
said would be the system for counting better. And, as Nelson points out, that problem is exacerbated by the fact that the
counties selected were selected by one political party and the ballots were selected by one political party.

So, itisreally no different than, in fact, | would argueitisworsethan, astate law that said, for ballots cast
in Dade County before noon, we will count dimpled chads as a vote, and for those after noon, we will count pursuant to a
different standard. Or, votes north of Tallahassee will be counted one way and votes south of Tallahassee will be counted
another. If thiswas a sheriff’srace or anormal race, | do not think anybody would suggest that passed muster under basic
rationality standards of the Equal Protection Clause.

The argument we have heard that Dan was advancing was: “well, wasn't that inconsi stent with conserva-
tivejurisprudence?’ Wetalk alot about Federalism and deferenceto statesand that sort of thing, and it isreally improper for
the court to override the state’s decisions. But, | would suggest that's a cartoon version of Federalism that nobody in the
Federalist Society or elsewhere endorses.

Justice Scalia does not say, you defer to states. He says, you defer to states unless they violate a
provision of the Constitution. You do not defer to states when they are segregating schools or excluding black people from
thepolls. You defer to them unlessand until they violate a constitutional provision, which was precisely what was going on
here.

And even under the cartoon version of Federalism, | do not know anybody who suggests you defer to
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state court. If anything, they are saying, we defer to state | egislatures because they express the will of the people. And, if
there was ever acourt that was not entitled to deference, it was the Florida Supreme Court.

That was a personal observation. They weren't attuned to the nuances of the statutory scheme. And, of
course, inthisunique context under Articlell, Section 1, whichweare all now experts on, the Constitution mandatesthat you
do draw a distinction between what the state legislature did and state courts did, because it gave the plenary power to the
state legislatures to mandate the rules of Presidential election.

Now, having said all that, | do want to emphasize that thereis, in my mind, avery serious departure from
principles of textualism and principles of judicial deferenceinthevoting rights cases, in particular. The problemis(l think
Nelson touched on this briefly)that the Court has adopted one view of political philosophy and political theory and elevated
it to that of constitutionally-mandated status. The Court is no more empowered to do that than it is to take one view of
economic freedom or one view of cultural issues, like gay rights, and elevate that to a constitutional mandate, if the text
structure and history of the Constitution does not require it.

What they have particularly done over the last 30 years is clearly say that political systems that help
guarantee proportional representation are the constitutionally preferred system. Specifically, what they have said issingle-
member redistricting is preferable to an at-large system or amulti-member system and that it is constitutionally mandated.
Anditisconstitutionally mandated in away which insiststhat racial groups get aproportionate or fair share of those single-
member districts.

This political theory issue has been debated for centuries. On the one hand, people have argued that you
want a representative system where the representative represents everyone in the community (an at-large system). That
makes him a better representative because he elevates the common good above parochial interests of particular factions
within the community. And that is what you get from at-large systems. To use a simple example, that’s what you get,
allegedly, in the United States Senate, because each Senator is representing the interests of an entire state.

The other competing view, equally plausible, is you want to create a system where each group has its
representative. So, what you do iscarveout districts, for example, where arepresentativeisbeholden to that group, and then
he will voice that group’s concerns within the legislature and the factions will fight it out. Neither one is constitutionally
proscribed, but certainly, neither oneis constitutionally required.

The Court, | think, has made it clear that it has adopted the second view, the view from the House of
Representatives as opposed to the view from the United States Senate, and said that this is the mandatory view because a
group will not have proportional representation unless you carve out these ghettoized districts where their representative,
beholden to them, is able to express their views.

Thereiscertainly nothing in the Constitution that requiresthat asageneral matter. And thereiscertainly
nothing that requiresit along racial lines. | would argue, the Constitution strenuously prohibitsit along racial lines.

But that is what we have come to. And you have seen in this redistricting cycle a very interesting
phenomenon because one of the problems with parochial, ghettoized representation is that it |leaves the other representa-
tivesfreeto ignore those parochialized representatives. Inthiscase, for example, if you create black majority districts, they
will have ablack representative, but the rest of the politicians canignore black concerns because they do not haveto answer
tothemanymore. Intoday’spolitical climate, what that means, of course, isthat you get more Republicansin thelegislature
because the districts adjacent to the black majority districtswill become that much more white and that much more Republi-
can, particularly in southern jurisdictions.

So, ironicaly, inthisredistricting cyclethere were abunch of Democratic peoplewho are now arguing for
the virtues of the old system, where each representative represents the community as awhole, and we certainly do not want
to createthese little pockets of black majority districts because, obviously, that hurtsthe Democratic Party. So you have seen
adramatic shift. We have seen it play out in the laboratory, where you have seen a dramatic shift of Democrats now taking
the old approach. Hereagainisanillustration of what happenswhen the Court injectsitself into the political thicket and the
law of unintended consequences.

I will end by responding to Dan’s criticism of the Shaw decision. Shaw essentialy said that, if you
subordinatetraditional redistricting principlesfor the predominant purpose of creating ablack magjority district, that violates
the 14th Amendment. | would argue it violates the 15th Amendment, aswell, perhaps, and that is no good.

Now, Dan again says that that's a laughable view because it does not take into account Federalism and
state autonomy. It isaways an interesting intellectual exercise to just reverse the races.

What if astate legislature came to the Justice Department or federal court and said, yes, we have created
aspaghetti-likedistrict in North Carolina, and our avowed purposeisto ensure that we have awhite majority district where
we have excluded, to the extent practicable, all black votersfrom being ableto participate in the democratic process? Would
it be seriously argued that that does not raise a cognizable equal protection concern since Brown v. Board of Education, |
think it is clear that state action designed to separate the races, not simply to exclude the races from participation in
government programs, is unconstitutional.

| do not think that reflects a judgment about political philosophy by the court any more than Brown
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represented a judgment about educational philosophy. What it representsis ajudgment about the government’s use of race
to distinguish among its citizens, regardless of the political or educational consequences. That isimpermissible.
Thank you.

MR.CLEMENT: Last, but by no meansleast, we'll now hear from Joshua Rosenkranz of the Brennan Center.

MR.ROSENKRANZ: Sorry, Mike. You don't get thelast word.

You know, Dean Reuter told me that my role here was to be the human pinata, but | thought that | was
supposed to speak first before people beat up on me.

| am not hereto pick afight about Bush v. Gore. And | hasten to add that it isn't because I’ ve counted the
noses and realized that Dan and | are vastly outnumbered, maybe with Nelson, three to 854.

| am thrilled, by the way, to hear that we're all Brennanites now.

And I'm also happy that | brought my thousand pledge forms for all of you to fill out at the end of this
panel.

| am not hereto pick afight about Bush v. Gore because | think of the case as so aberrational that it actually
does not teach us very much about what the Supreme Court itself thinks about its appropriate role in political regulation.
When Justices issue opinions that seem so vastly at odds with their own principles, | just do not think it teaches us very
much.

What | want to do instead is step back, talk about some of the general principles about when it is
appropriate for courtsto enter the political fray, and then reflect on three more mundane areasin politicswhere the courts do
get involved.

I, of course, begin where Nelson begins. But for the reasons that Dan describes much better than | could,
| just do not think that getsusvery far. You can find aconstitutional command very easily, if you' re clever enough, inthe 1st
Amendment, the 5th Amendment, the 14th Amendment, or any number of other constitutional provisions. When | think
about the appropriate role of the courts, | focus on what areas the court is best suited to play: In what context do the courts
play the most important rolein the political arena. And | come up with adlightly different taxonomy than Dan’s.

It seemsto me, therearetwo major areas. Oneisthat for which Baker v. Carr isthe quintessential model.
It is the situation where those in power have rigged the rules to make it virtually impossible, or in Baker v. Carr actually
impossible, for those out of power ever to compete. The second is, when palitical regulation ends up potentially infringing
onindividual liberty. The quintessential examplethere, at least in theory, isthe Court’srolein scrutinizing campaign finance
regulation. So, those are my two broad principles of where the court really ought to be involved.

The problem | haveiswith the execution of those principles, and | am alittle schizophrenic about this. |
firmly believe, obviously, based on these principles, that the Court hasdone alot of important thingsin the arenaof political
regulation. Inthe past 10 years or so, however, | think the Court has gone astray. Andit'sall in, as| said, the execution. |
think of thisas Frankfurter’'sRevenge. So, therearethreeareasthat | want tolook at. They are campaign finance, third-party
rights, and districting.

Campaign finance. Put aside for amoment what | think of as a bizarre constitutional framework that the
Court generated ageneration ago. That framework treats two brands of financial transactions — contributions, on the one
hand, and spending, on the other hand — asif they are entirely different, when they are both directed toward political speech.

L ook at, for example, most recently, acase the Supreme Court decided, called Colorado Republican, where
it based a congtitutional judgment on the premisethat there existed apolitical animal - the political party that isindependent
of its own candidates - that no political scientist had ever heard of or even conceived of.

Third-Party Rights. For the better part of the last century, thetwo major political parties acrossthe United
States, state by state, have colluded to rig the rulesto exclude competition from third parties, mostly by manipulation of ballot
access burdens. To its credit, the Supreme Court said, yes, we have arole in scrutinizing these barriers. But the Supreme
Court and the lower courts have essentially ceded the turf and rarely ever invalidate these very heavy burdens.

Now, contrast that with the ironic position that the Court took in a case called Timmons not too long ago.
That caseinvolved two palitical parties. They both wanted to nominate the same candidate, and each wanted the other to
nominatethe candidate. But therewasalaw that said they couldn’t. And the Supreme Court upheld that law. Why? Because
it accepted as valid the state's asserted compelling interest in protecting the two-party system, which seems backwards.
Protecting it fromwhat, by theway? The Supreme Court was never particularly clear about how fusion candidacies, such as
the onesthat we havein New York State, completely undermine the two-party system.

Finally, redistricting. There has been some conversation about thisaready. Again, | want to emphasize
the premise of Baker, which is that the Court intervenes when the party in power rigs the system so the others cannot
compete. WEell, the race-based districting is the opposite proposition. That involves those in power for once—whether
because of Federal law or otherwise—actually sharing power with those out of power. And the Supreme Court tells usyou
cannot do that.
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And then there is thiswonderful ironic twist that Davisv. Bandamer introduces, which Ralph referred to
earlier. What now happensisthat those who want to defend those redistricting lineswalk into court and say: “No, no, no. We
were not thinking about race; we were not thinking about sharing power with others. God forbid, what we were doing was
protecting those who are already in power. We were protecting incumbents.” Davis says, in essence, that is perfectly fine.
So, yet another example of Frankfurter’s Revenge, in which the courts seem to get things exactly backwards, anditisatrend
that troubles me and that | hope the courts start taking notice of and reversing.

Thank you.

MR.CLEMENT: Thank you, Josh. And asthose of you who have been herefor aday already know, thisisthe part of the
program where we move to questions. There are a couple of microphones set up for that purpose.

| am going to takethe privilege of asking thefirst question. | am not quite surewho thisisbest directed to;
maybe Josh wants to answer it. A couple of the comments focused on the question of when the courts should intervenein
these election disputes. That theme is suggested by the title of the panel, which is “Judicia Involvement in the Political
Decisionmaking Process’. |sthere areason that courts should analyze that independently of the underlying constitutional
right? Thetext of the Constitution does not talk much about the Political Question Doctrine. Could much be resolved by just
looking at the nature of the claim that’s brought — often an Equal Protection Clause claim — and saying, thisis either an
unbelievableloser, so the court will get involved briefly to say thisclaimisaloser; or, thisisaseriousclaim and wewill grant
relief. Istheremeritinapreliminary inquiry that’s unmoored from the underlying constitutional claim, or at least somewhat
decoupled, that asks the question of whether the Court should get involved?

MR.ROSENKRANZ: Well, sinceyou directed the question originally to me— | think you areright. | may be expelled from
Brennan circles, but | never understood the construct in Baker v. Carr.

| sharethe view that Baker v. Carr doesnot make alot of sensein all the respectsthat have been described
edlier.

It does not strike me asworthwhileto engage in athreshold inquiry whether the courts ought to be staying
out, certainly when you have clear constitutional commands. But | agree with the premise of the question that it makes much
more senseto go to the merits, and I’ ve alwaysthought of Palitical Question asaway of punting, when the court really ought
to be going to the merits.

MR.CLEMENT: If nobody elsewantsto jumpin onthat one, I'll openit up to thefloor.

AUDIENCE PARTICIPANT: Thank you very much. My nameisJohn Curry. I'matrial lawyer. I’'m an elected Republican
officia inthe City of Chicago, and an election official inthe City of Chicago. | think I know something about voter irregularity.

I concur with the view that voter error isanon-issue, if not adisingenuousissue. And if we are going to
look at election reform, wefirst must look at voter fraud. | think that isamore cancerous effect on the issue of what goeson
inthe election.

Frankly, if | would make asuggestion, | would open upjudicial review. Keepinmind, | think Bushv. Gore
madeit patently clear thereisaquasi-judicial effort that takes place, and that isthelocal boards of el ections and commissions
of election, which have tremendous power in this process, both administratively and in a quasi-judicial sense.

| think we ought to move towards true non-partisan or multi-partisan boards of elections around our
country because, if they are dominated by one party, you are going to have these non-issues coming to the fore like under-
voting. | would just like your reaction to that. Thank you.

DR. THERNSTROM: | am delighted that you brought that issue up because the U.S. Commission on Civil Rights, inits
report on Florida, simply ignored the very serious problem of voter fraud. Also, practically all writing on thisissue assumes
that under-votes are spoiled ballots, that they are ballot errors. And yet, voters obviously often deliberately leave ballots
partialy blank. | am very concerned about any system in which ballots registering an under-vote, afailure to vote for any
candidate for aparticular office, are spat back at the voter, at which point some election official says, for example: “Did you
really mean to leave the choice of President blank?’ That would be, of course, an intimidating, coercive question about a
private decision.

Since | have the microphone, let mejust say one other thing in response to Josh. He said that race-based
districting was aimed at the goal of sharing power. That'sonly trueif you assume that black candidates cannot get elected
unlessthey are protected from white competition. That isthe point of safe black districts: protecting black candidates from
the competition of white office-seekerswho will not bother to run in a65 percent African American setting.

Voting rights decisions have delivered an unmistakabl e and unfortunate message to potential black candi-
dates: Do not bother to run unless you are protected in a safe black district. That message had not been andwas not in the
public interest, or in the interest of black voters.
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Thank you.

DR. THERNSTROM: Section5 of theVoting Rights Act originally had alifeof only fiveyears. If it had been givenalonger
life, it never would have gotten through Congress. It would not have passed constitutional muster. It was considered an
emergency provision, and yet, as the emergency subsided over the years, the powers of enforcement grew. It isone of the
ironies of the Voting Rights Act.

My first book, Whose Votes Count? came out in 1987 and asked: Do wereally want to herd black votersinto
these 65-percent, 75-percent safe black districts? Republicans were laughing all the way to the political bank, but it seemed
dreadful public policy tome. It diluted the power of the black vote, for onething. But | was called aborderlineracist for even
raising the question of pasting racial and ethnic labels on all voters and drawing districts accordingly.

Yet, asMikesaid, it isvery interesting that today the civil rights community and the Democratic Party are
starting to say, wait aminute, maybethisisn't suchagoodideaat al. Even Adam Clymer of the New York Times, who wrote
avicious review of Whose Votes Count?, has now changed his mind on the question of racial gerrymandering.

MR.CLEMENT: Attorney General Pryor?

AUDIENCE PARTICIPANT: Yes. Bill Pryor, Attorney General of Alabama. My questionisfor Professor Lund.

| wonder whether you overstate the dependence of Bush v. Gore on Reynolds v. Sms, and whether you
could conclude that viewing Bush v. Goretotally in terms of the Constitution, as opposed to what the Court has said about
it — that it is much more difficult to say that Bush v. Goreiswrong than say it is Reynoldsv. Smsthat iswrong.

You can look at Reynolds v. Sms as a case about whether states can structure representation and legida-
tures on something other than just one person-onevote, astrict mathematical basis, and do something more akin to what the
United States Senateis all about.

That isadifferent case from saying that when a state is conducting a Presidential el ection, thetwo federal
offices in this country that we all elect, the state can tell its voters beforehand, all of your votes are going to be counted
equally, and then do something completely different, asMike Carvin said, it establishesarulethat we' re going to count based
on throwing the votes down astaircase. If you view that vote as aform of political expression and speech protected by the
1st Amendment, isn't there a better case for Bush v. Gore than even for Reynolds v. Sms?

PROFESSOR LUND: If | understand the question correctly, or the suggestion correctly, it'sthat Bush v. Gore could have
been decided the way it was under the Constitution, even if Reynolds v. Sms had never been decided. | think it probably
could have been, but | don’t think it would have been correct.

| think the 14th Amendment just doesn’t cover voting.  It'squiteclear, | think, both from thetext of Section
2 of the 14th Amendment — that’sthe part on voting, and that'sall it saysabout voting. Anditisclear from the history that
everybody understood that the 14th Amendment did not cover voting. It did not require black suffrage. If the 14th
Amendment didn’t require black suffrage, then | don’t see how it can be applied to these much less problematic practicesthat
we seein caseslike Bush v. Gore.

Now, theideaof using the 1st Amendment also isalittle doubtful under the Constitution, although | think
it would be a better argument to use the 1st Amendment, as General Pryor just suggested. That would bealong story to see
whether you could do that. It would require both an interpretation of the 1st Amendment and a consideration of the
Incorporation Doctrine and its validity, none of which I’m going toinflict on al of you today.

AUDIENCE PARTICIPANT: Mr. Carvin, Articlell, asweall know, saysthat the state legislature shall be responsiblefor
appointing the manner of electors. From atextual decision, you' ve discussed the Florida Supreme Court; you said they were
mandating a process regarding the recount, and you also later noted that the State of Florida'slegislature had al so mandated
rules; you used the word “mandate.” | guess I'm confused as to what the word “manner” means in the context of the
Constitution, and how equal protectionisrelevant to an appeal of the Supreme Court, because it seemsto methat the Florida
Supreme Court was acting asif they were engaged in amanner of selecting electors.

MR. CARVIN: Yes, | think the equal protection analysisand the Article Il analysis are two separate points. The Articlell
analysispoint isthat the Floridalegislature had prescribed the manner for choosing electors. It had passed an el ection code.
The Florida Supreme Court rewrote, by my count, eight different provisions of that code to get to the result they wanted.
Most obviously, there was a seven-day deadline to get in your manual or any other kind of recount you were doing, which
was missed by al but one county in Florida. 1t was missed by Broward, Dade and Palm Beach, and they extended that to 20
odd days. Therewere anumber of other problemsin their analysis, but that was the most obvious one, and that wasthe one
that actually infected some of their later reasoning.

It was amusing to me during this entire debate. All the law said was, you may do amanual recount. You

32 E ngag e Volume 3 August 2002



must doitin seven days. Immediately, pundits, who could blithely tell you what M cPherson meant in 1895 and could tell you
about the equal protection clause, looked at that statute and said, gee, we can’t figure this one out.

Doesthismean if you take more than seven days, you can doit? It was about as simple an administrative
law case as you could imagine, and the Florida Supreme Court violated it.

The Supreme Court givesthem asecond hite at the apple and says, 100k, thisdoesn’t really squareterribly
with what we were thinking. The Florida Supreme Court issued the second opinion without even responding to the first
USSC opinion. We mention that, obviously, very prominently in our brief. Justice O’ Connor mentionsit at oral argument.
And then on the Monday afternoon after the argument in the Supreme Court, the Florida Supreme Court issues the opinion
responding to thefirst Supreme Court opinion. It'ssort of like, well, we' ve been going through our in-box here; we noticed
that we had forgotten this. And then, our 18 references to the state Constitution — well, please ignore that; thiswas avery
straightforward statutory interpretation. It wasfairly obvious, at any minimal level of intellectual honesty, what they had
done. They took the federal prescribed power from the legislature, which had set the rules prior to the election, and re-
adopted them.

That isparticularly troublesome, from aFederal statutory perspective, aswell asfrom apolicy perspective,
because obviously there'sareason you want the rules of the election to be set before the el ection occurs. Nobody in Florida
— Republican or Democrat — could put their hand on aBible and say, my view of manual recounts versus machine recounts
was wholly unaffected by my anticipated view of how it would affect the candidate | support. Of course, if you set therules
before the election, you can take arelatively honest view, whichis preferable.

| think we all know, if the positions were reversed, Bush would have been arguing for the sanctity of
manual recounts and Gore would have been arguing for the sanctity of machine recounts. It just illustrates precisely why,
once the election has occurred and peopl e can start toting up numbers to figure out the effect of various methodol ogies for
counting votes and who will be awinner, that that's a system to be avoided.

MR. ROSENKRANZ: Well, having said that | am not going to pick afight on Bushv. Gore, | just cannot resist. Thisisreally
a quibble; not a wholesale attack on what you just said, Mike. It is a quibble on how far that reference to the word
“legislature’ really getsyou. It seemstome, it could not possibly bethe case that the framerswho wrote that word imagined
alegidature unhooked fromits mooringsin athree-part governmental system. Certainly, it seemsto me, asupreme court of
astateis entitled to interpret what the legislature said and decide what it meant, especially in a context where, as here, the
Supreme Court saysit finds ambiguity.

That isat |east the story the Supreme Court istellingitself. To conclude otherwise, it seemsto me, isto go
down aroad where you're saying that, if alegisature passes a law related to this set of election issues and the governor
vetoes it, then the governor is violating the Constitution.

MR. CARVIN: Thequestion becomeswhether or not under Articlell the Supreme Court should do ade novo review of state
law or give some reasonabl e deference to the Florida Supreme Court’sinterpretation.

My own view is the question is academic because there was no theory of deference that got you to the
result that they were actually trying to interpret that statute, as opposed to rewriteit. So, the hypothetical | asked inthe moot
court was should they use the same method of statutory analysisthat the Supreme Court used in the Weber case, where they
rewrote Title VII. And if that'sthe standard, then | think they passed it.

But if there's any higher standard, then | don’t think they did.

PROFESSOR LOWENSTEIN: | do not know if any of you noticed, but when Josh began hisinitial comments, he mentioned
me as onewho would be on hisside on Bush v. Gore. | didn’t say anything about Bush v. Goreand | have never talked to Josh
about Bush v. Gore. | think the fact that he felt comfortable in making that assumption tells you alot not only, as Michael
pointed out, about how you could expect officials or judges, after the fact, to come down on these issues, but how academic
commentators, | am sorry to say, came down on these issues.

In fact, on the merits, although one could improve on the way Bush v. Gore was written, | really do not
disagree with the equal protection conclusion, | agree with that — and al so the conclusion with respect to what the deadline
was. | think that the Rehnquist concurring opinion is pernicious.

AUDIENCE PARTICIPANT: Thisisfor Professor Lund.

You ended your talk with, | think, avery provocative query: Arewe not all Brennanites now? It was so
ironic and provocative that | didn’t quite understand it.

Areyou saying that the Justices on the Court are Brennanites in the sense that Bush v. Gore was aresult-
oriented decision, or are you saying the commentators are Brennanite because they wanted that decision, but now they are
switching their commentary in adirection that might be more useful to them for other decisionsin the future?

| would also liketo ask you, speaking of quasi-Brennaniteswhat you think of how Judge Posner came out
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on Bush v. Gore. He concludes that it was basically a pragmatic decision. If you have two ways of interpreting the
Constitution, one of which suggests a constitutional crisis and one of which does not, it makes senseto lean in the direction
of the one that does not.

PROFESSOR LUND: Thequestionsare actualy related. | wasreferring to the commentators, not the majority of the Court.
The magjority of the Court, | think, acted in aprincipled and proper way.

It is the commentators, including the conservative commentators, that | was referring to. For example,
Judge Posner takes the position that the majority’s decision in Bush v. Gore was legally wrong, but we should be glad that
they made this mistake because the practical consequences of letting the recount chaos continue would have been so bad
for the country. That isthekind of paliticized approach to judging that is reflected in Justice Breyer’s dissent, though with
different results. Butitisthe samekind of politicized approach to judging that the maj ority of the court properly resisted, and
all of us should be praising them for it, not criticizing them for it.

AUDIENCE PARTICIPANT: My nameisDan Lungren. | wasthe Attorney General of California; beforethat, amember of
Congress. | would like to ask a question on Federalism asit relates to pre-clearance.

There cannot be too many other examples of aviolation of the general concept of Federalism in the pre-
clearance requirement under the Voting Rights Act. And it isbased on afactual determination.

Inthe 1980s, when Henry Hyde, Jim Sensenbrenner and | were on the subcommittee that dealt with the question of re-upping
the Voting Rights Act, wedid it on ahistorical analysis. We camein with the notion that thisisareal hurdle over which we
must jump in order to continue this aspect of the Voting Rights Act and we wanted to be shown proof that it was necessary.

There was a famous hearing down in Texas where Henry Hyde announced that he was going to support
the extension, and many of us were with him because of the parade of horribles that had been exhibited in terms of actual
practice.

AsAttorney General of the State of Cdlifornia, | had to beinvolved in pre-clearance. Believeit or not, there
are about fivejurisdictionsin California, five separate counties, that require pre-clearance, not because of actions from the
old Confederacy but rather from minority language coverage.

And so, my questionisthis, to all themembers of the panel: Do you believethat thereis sufficient evidence
of aparade of horribles at the present time that would support the continuation of the pre-clearance requirement? This not
only isaninvasion of the states' rights by the judiciary but through the pre-clearance concept by the Justice Department of
the federal government. Second, is there a reason to continue the coverage for minority language jurisdictions under this
Act?

MR.CLEMENT: Why don’t we start on thisend with Josh, and we will work down and give everybody aright to pass, if they
like

MR.ROSENKRANZ: I'll pass. | am not an expert on pre-clearance.

PANELIST: Aswehave mentioned, itisgoing to expirein 2007, and | hopethat the second Bush Administration letsit expire.
There are three prongs. First, you are distinguishing between the states, essentialy, of the old Confederacy along with
pocketsof New York, Californiaand others scattered around intherest of the country. Thereisreally nolonger any empirical
basisfor suggesting that voter registration or election of minority officers, for example, in South Carolina or Texas, distin-
guishesthose states from Michigan or Ohio or other places. So, just dividing the country that way, | think, isavery serious
policy problem.

It also makes all the states come to the Justice Department without any judicia review and justify these
redistricting plans. Onething that the Shaw case hasvividly revea ed iswhat practitionersknew all along. During the 1990s,
all thesefolksfrom the Voting Rights Section — some of them are here— went around saying, “We'renot |ooking for black
maximization. And they would sit down at their computersand, for example, intheMiller case, therewasaplan called Black
Max. If you did not meet that standard that was drawn up by either thelocal civil rights groups or by the Justice Department
itself, you were not going to get pre-clearance.

Legislaturesin North Carolina, Georgiaand Texas created extraordinarily ugly districtsthat departed from
any reasonable system in order to satisfy people at the Department of Justice.

Astothereal problems, the parade of horriblesthat apparently convinced Representative Hyde — we do
not need this bureaucratic system to get at that. If there is a serious kind of voter intimidation or obvious scheme to deny
ballot access, those are al quite reachable under Section 2. If itisasimplecase, itiseasily provable. Section 5 only comes
into play in thisgray area, wherethey can force the state | egislatures to maximize through a gerrymander.

Now, given the Shaw cases, the state legislatures are in an impossibl e position because, on the one hand,
they cannot subordinate redistricting principles to create black mgjority districts under the Constitution and, under Section
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5, they must subordinate traditional districting principles to create the black majority district. So, it's clearly outlived its
usefulness, in my mind.

DR. THERNSTROM: Section 5 hascertainly outlived its usefulness but don’t hold your breath anticipating congressional
action before 2007, when the “ emergency” provisionsare dueto expire once again, 42 years after the passage of the original
act. Of course, the parade of horribles does not exist. In the wake of the Shaw decision, Ted Shaw of the NAACP Inc. Fund,
predicted the near-disappearance of the Congressional Black Caucus. Its members, he said would soon al fit in the back of
ataxi cab. But every black incumbent wasre-elected. And that wasn’t dueto their status asincumbents; they were running
in reconfigured districts.

The coverage of groups other than blacks was always dubious, in my view. They were depicted as black-
like groups, although even with respect to Mexican-Americans, the analogy was shaky.

| am very critical, in my book, of Representative Hyde. He was an important player behind the 1982
amendment of Section 2—agrave mistake, in my view.

PROFESSOR LOWENSTEIN: Whentheorigina Voting Rights Act of 1965 was challenged congtitutionally — it went up to
the Supreme Court in South Carolina v. Katzenbach — the Court was unanimous in upholding all but one of the provisions
of the Voting Rights Act. The one which was not unanimous was the pre-clearance regquirement in Section 5.

Justice Hugo Black dissented, saying thiswasjust too much of anin-road on Federalism. Moresignificant
than that isthat the magjority opinionitself recognized that the pre-clearance requirement was avery seriousin-road into our
federal system and said that, however, very dire circumstances justify strong medicine. That is not a quotation, but a
paraphrase.

| personally believe that the majority wasright to reach that result. But I think it isnonsensical to suggest
that such dire circumstances exist today. The Supreme Court, in the past decade, has given signalsthat it is not about to go
back and revisit whether Section 5, which was constitutional when it was passed, is till constitutional. Therefore, | do
believe that Congress and the Administration, whatever administrationit is, should look very seriously at this. But, | guess
it was Abby who said “don’t hold your breath”.

If thereisto bean effort to repeal the pre-clearance requirement, it requiresvery careful thought about how
itisgoing to be presented. In 1981 and’ 82, the Reagan Administration came out and said, “we are going to oppose renewal
of the Voting Rights Act”, which | think was simply calculated to make sure that the Voting Rights Act would be strength-
ened. If thereisasecond Bush Administration, and if they do choose to take that on, they have got to be alot cleverer about
it. [twill bevery difficult todo.

Let me add one thing, in light of the identity of the questioner. | was at an election law conference at
Stanford afew years ago, when you were Attorney General of California. And somebody on one of the panels made some
uncomplimentary reference to something said by Dan Lowenstein. And there were two men standing behind me, and |
overheard one of them say to the other, “What's he talking about?’ And the other one said, “Something about Dan
Lungren.”

DR. THERNSTROM: By theway, Dan, | did not mean do not hold your breath; | meant don’t hold your breath that it will be
taken up before 2007. That wasmy point.

AUDIENCE PARTICIPANT: My nameisMichagl Patrick Carrall. | sitinthe New Jersey Assembly. And with duerespect to
the gentleman from Chicago, we taught them all they know about voter fraud.

Our New Jersey Supreme Court isevery bit asbad, if not worse, than Florida's.

We just went through the redistricting process on the legidlative level. In part, because the Democrats
have now adopted that unpacking scheme, they successfully took control of the New Jersey Assembly, picking up nine
seats.

The Republicans lost a suit. They contended that they, in fact, did have to create more majority black
districts. They did not get very far. The question | have: Is there no constitutional provision, other than strict equality of
district size, which would enable afederal court or federal adjudicator to step in and set aside alegidative determination as
to districts?

PROFESSOR LOWENSTEIN: The controlling authority on this question is Davisv. Bandamer, which is another one of
theserather cryptic Supreme Court decisions. It held that aconstitutional attack under the 14th Amendment against what is
alleged to be a partisan gerrymander isjusticiable. But what it says beyond that has been a matter of dispute.

| believe that if you look at subsequent decisions, mostly in lower courts and a summary affirmance in
Supreme Court, which does not mean too much, basically the answer to your questionis, no, thereisno remedy for the major
parties.

| have written an article about that. If you want, | can give you areferencetoit. Itisarather long and
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complicated argument. | believe, if you look at thelower court decisions, in practice, they do not go through the analysis, but
that seems to be the position that they take. That it is essentially a dead-end.
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