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LLABOR AND EMPLOYMENT LAw

Tae SupreME Court’s ADEA Cases: How wiLL THE NINE (GRAPPLE WITH A
GRAYING WORKFORCE IN THE WAKE OF Ledbetter?

By Alan E Smith*

he Supreme Court heard five age discrimination cases

this term which will have a significant impact on

employment law. Of special interest in these cases is
whether the Roberts Court will apply its allegedly pro-business/
pro-employer jurisprudence in the ADEA context.! Not all
of the High Court’s recent decisions have pleased Congress,
particularly the House, which has shown a keen interest in
remedying some of the Court’s allegedly anti-worker decisions.
Depending on the outcome of this term’s cases, Congress may be
weighing in shortly with its opinion of the Court’s decisions.

Congress did just that last summer in response to Ledbetter
v. Goodyear? Ledbetter drew sharp protests from powerful
Democrats.> The House passed a legislative fix—by a 225-199
party-line vote—just two months after Ledbetter was handed
down.” The House bill did not make it in the Senate, but Senator
Edward Kennedy has introduced legislation this session to fix
Ledbetter. There is ample reason to think that the Democrat-
controlled Congress will continue to seek legislative remedies for
decisions that it believes limit employee rights or remedies.

Given the graying of the American workforce, no matter
what the Court decides, it will likely face more ADEA cases in
the future.® The number of older employees who are continuing
to work is predicted to increase in the near future.” As the nation’s
overall population ages, these older employees will constitute
an ever greater percentage of the American workforce.® The
increased prevalence and importance of age-related cases will
undoubtedly lead to increased review by the appellate courts
and, presumably, by the Supreme Court itself.’

Such a development may, in turn, lead to more back-and-
forth between the two branches over this increasingly important
area of the law. The 110th Congress has taken a renewed
interest in employment issues and a continued resurgence of
employment legislation is likely, particularly if the Democratic
candidate wins the White House and Democrats pad their
existing congressional majorities next November.'” Even
with anticipated retirements, the Court’s liberal/conservative
makeup is expected to remain largely the same in the near
term, although it may become slightly more conservative if
a Republican wins the presidency this fall."* This interesting
confluence may, therefore, continue for some time. Whether
the Court’s decisions this term will engender Ledbetter-like
condemnation by Congress and accompanying legislation
remains to be seen.

Sprint/United Management Co. v. Mendelsohn:
ApMissIBILITY OF “ME Too” EVIDENCE OF
Di1SCRIMINATION

* Alan Smith is an Associate with Greehan, Tawves, Pandak & Stoner, PLLC
in Woodbridge (VA), representing local governments and public entities.
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Background

Ellen Mendelsohn was laid-off by Sprint as part of a
reduction in force (“RIF”).!? She sued under the ADEA and
sought to introduce the testimony of five other former Sprint
employees to support her claim. The other employees alleged
variously: (1) hearing at least one Sprint supervisor denigrate
older employees, (2) that Sprint used its intern program to
discriminate against older workers, (3) seeing a spreadsheet
indicating that age was a consideration in layoffs, (4) receiving
an unwarranted negative evaluation, (5) being “banned” from
working for Sprint because of age, and (6) that Sprint required
permission before hiring anyone older than forty.

District Court

Sprint sought to preclude the other employees’ testimony
as irrelevant. None of the other employees worked in
Mendelsohn’s department, reported to the same supervisors,
or alleged hearing discriminatory remarks by Mendelsohn’s
supervisors. The district court granted Sprint’s motion, allowing
“evidence of discrimination against Sprint employees who are
similarly situated,” but excluding evidence of “discrimination
against employees not similarly situated to [Mendelsohn].” The
Tenth Circuit held that the district court abused its discretion by
improperly applying a per se rule that evidence of discrimination
from employees with different supervisors is per se irrelevant.

Supreme Court

A unanimous Supreme Court held that evidence of
discrimination by other supervisors is neither per se admissible
nor per se inadmissible under the Federal Rules of Evidence."?
Whether this “me too” evidence is relevant in an ADEA case
is a “fact-intensive, context specific” determination based on
numerous factors. ' The Court specifically noted factoring
in “how closely related the evidence is to the plaintiff’s
circumstances and theory of the case.”

The Court further held that the Tenth Circuit did not
afford the district court the deference it deserved under abuse
of discretion review in determining the admissibility of evidence
under the Federal Rules.’® Nothing in the district court’s
decision indicated application of a per se rule, the Court said, "
and because the basis of the district court’s decision was thus
unclear, the Court vacated its ruling and remanded the case.

The Aftermath

Both sides, along with business interests and pro-employee
groups in general, are already claiming victory.'® Sprint, other
businesses, and business organizations are pleased because
the Court overturned the Tenth Circuit’s order and analysis,
allowing the “me too” testimony. Mendelsohn and other
employee rights groups see the Court’s ruling as a watershed,
because the Court has now affirmatively stated that this evidence
may be admissible on a case-by-case basis.
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Federal Express Corp. v. Holowecki:
Waat ConstITuTES AN EEOC “CHARGE” IN ADEA CasEgs?

Background

In the mid-1990s, FedEx initiated two new programs
which tied employee compensation to performance measures.
Employees allege the programs are merely a “veiled attempt” to
force older employees to leave before they can receive retirement
benefits. Patricia Kennedy, a FedEx employee, filed with the
EEOC, alleging age discrimination. Kennedy and fourteen
other current and former FedEx employees, also over forty years
old, then filed suit, alleging age discrimination.

The issue is whether Kennedy filed a “charge.” After filing
an EEOC charge alleging age discrimination, an individual
must wait sixty days before filing suit.!” During this time, the
EEOC processes the charge, investigates, and attempts to resolve
the matter without litigation. Kennedy did not file a formal
charge form. Instead, she filed an intake questionnaire with
a signed affidavit attached. The district court held that these
documents were not a charge and dismissed the case, only to
be reversed by the Second Circuit.

The Supreme Court

The Supreme Court, by a 7-2 vote, held that Kennedy’s
documents were a charge. Because the ADEA did not define
“charge,” the Court, led by Justice Kennedy, deferred to the
EEOC’s reasonable interpretation and regulations. The Court
adopted the EEOC’s permissive request-to-act standard to
determine whether a filing is a charge: in addition to the name
of the party charged with discriminating, the filing “must be
reasonably [and objectively] construed as a request for the
agency to take remedial action to protect the employee’s rights
or otherwise settle a dispute between the employer and the
employee.”?

The EEOC’s own interpretation and application of this
position was inconsistent.”! Initally, for example, Kennedy’s
filing was not considered a charge by the EEOC field office that
received it.”? Because of this mistake, Kennedy sued before the
EEOC began its conciliation process with FedEx.

But the EEOC’s interpretation is still entitled to deference.
Its position is supported by its purpose and operations. The
EEOC is required to initiate informal dispute resolution
proceedings when an ADEA-related charge is received. But
the EEOC is also supposed to educate the public.? The EEOC
must have flexibility to weed out information requests from
enforcement cases. Otherwise, employees may not consult
the EEOC for information, fearing that this consultation will
initiate action against their employer. The ADEA was intended
to be easily accessible to average citizens and not to require the
use of attorneys.*

Kennedy’s filing was a charge. Her intake questionnaire,
filed instead of the formal charge form, combined with her
“detailed,” signed affidavit were sufficient.”” Kennedy’s request
to “[p]lease force Federal Express to end their age discrimination
plan” is a request for EEOC to remedy the discrimination on
her behalf. To a reasonable extent, filings should be interpreted
to protect employee rights and remedies, and ambiguity should
not be held against the filer. Kennedy’s filing also included the

minimum information required by federal regulations.”® The
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potential confidentiality of her affidavit did not prevent it from
becoming a charge.”

Because the EEOC did not originally consider Kennedy’s
filing a charge, it did not initiate the ADEA’s informal dispute
resolution process. FedEx was not notified of the allegations
until Kennedy sued and, therefore, it had no opportunity
to resolve the matter without litigation. The Supreme Court
advised the district court to stay the case on remand to give the
parties an opportunity to settle.

Justice Thomas, a former EEOC Chairman, wrote a
strongly worded dissent, which Justice Scalia joined, which
stated that the majority erred by introducing and applying an
overly broad, “vague,” “malleable,” and “vacuous” standard.”®
The Court simply did not provide a clear standard for
distinguishing whether a filing is or is not a charge. “Charge,”
which is commonly defined as an “accusation” or “indictment,”
has an ordinary administrative law understanding, Thomas said,
including “the employment discrimination context where a
charge is a formal accusation that an employer has violated or
will violate, employment discrimination laws.”® The standard
must be grounded in the meaning of the word “charge.”

The dissent argued that Kennedy’s documents did not
clearly and objectively indicate her “intent to initiate the
EEOC’s processes” and ask it to “take the particular form of
remedial action that results from filing a charge.” Kennedy’s
request for help “cannot be equated with [her] intent to file a
charge.”! Her choice not to use the official charge form, while
not dispositive, was “strong evidence” of her intent. Unlike the
charge form, aspects of her filing indicated that it should not
be considered a charge; including the title, a statement that
additional steps were expected, and the filer’s ability to maintain
confidentiality.? The documents, in their entirety, did not
objectively indicate her intent to initiate EEOC enforcement
proceedings.

The EEOC’s handling of Kennedy’s filings and its general
complaint process bolster the dissent’s position. Initially,
the EEOC itself did not treat Kennedy’s filing as a charge.”
Typically, the EEOC does not consider intake questionnaires,
like Kennedy’s, to be charges. Instead, the EEOC uses
questionnaires to investigate and develop charges. Charges are
then completed and filed by the EEOC, not the employee.
While an intake questionnaire could be considered a charge,
Kennedy’s filings were not sufficient.

The Fallout

The decision generally benefits employees and is likely
to meet with the approval of Congressional Democrats.’* The
Court’s “permissive” standard gives the EEOC and employees
greater flexibility when filing, processing, and investigating
charges.” Althought the EEOC’s interpretation and application
were imperfect, its “request to act” standard will benefit
employees overall, at least as opposed to the alternatives.
Employees will also be encouraged by the Court’s emphasis
on the totality of the filing, and its strong reminder that the
process should be as “laymen-friendly” as possible. The Court’s
holding that post-filing conduct will not nullify an otherwise
valid charge is an additional positive for employees. The EEOC
was also directed to revise and clarify its forms and procedures

to minimize future “misunderstandings.”*
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Gomez-Perez v. Potter:
FEDERAL EMPLOYEE ADEA RETALIATION CLAIMS

Background

Gomez-Perez will decide whether the ADEA provides
federal employees with a private cause of action for retaliation.”
Myrna Gomez-Perez, a forty-five-year-old Postal Service
employee, was granted her request to transfer from New York
to Puerto Rico. She then requested and was granted a transfer
to another office which was closer to her sick mother. Shortly
after this request was granted, she requested a transfer back.
This request was denied, and the available position was changed
to part-time and filled that day. After Gomez filed a union
grievance and EEO complaint claiming age discrmination, her
supervisor and co-workers retaliated against her.

District Court
Gomez sued under the ADEA, claiming she was retaliated
against because of her EEO complaint. The district court held
that the suit was barred, because the United States had not
waived sovereign immunity for ADEA retaliation claims.

First Circuit

The First Circuit reversed the district court on sovereign
immunity, holding that sovereign immunity was waived and
did not bar Gomez-Perez’s ADEA claim. The court then turned
to whether the ADEA’s federal-sector prohibition against
“any discrimination based on age” includes “retaliation.”®®
Although Congress chose to explicitly provide a retaliation
claim for private employees under the ADEA, it did not do
so for federal employees.”” Congress’s conscious decision to
include a retaliation cause of action for private employees
under the ADEA, but not for federal employees, is important
and dispositive.” Unlike Title VII, where the federal employee
provisions explicitly incorporate the private sector provisions,
the ADEA’s federal employee provisions specifically do not
incorporate the private sector provisions. Congress simply
did not intend to apply the broad private employee ADEA
provisions to federal employees.

The First Circuit would not imply a cause of action for
retaliation, as the Supreme Court did in Jackson v. Birmingham
Board of Education, because Title IX is significantly different
from the ADEA.“! The ADEA federal provision provides an
explicit right of action that does not include retaliation. Title IX
instead contains a broad prohibition against discrimination and
the Supreme Court has interpreted an implied right of action
from it. This expansive prohibition, and the unique ability of
teachers and coaches to vindicate student rights, led the Jackson
Court to include retaliation within the implied cause of action.*
The ADEA does not need to protect other uniquely situated
parties from retaliation in the same manner as Title IX. Finally,
the ADEA federal sector provision was adopted in a different
historical context than Title IX.

Supreme Court
In a 6-3 decision, the Supreme Court reversed the First
Circuit, holding that the ADEA’s broad prohibition against age
discrimination in federal employment includes retaliation.®
Justice Alito wrote the majority opinion and was joined by
Justices Breyer, Ginsberg, Kennedy, Souter, and Stevens. The
majority followed Sullivan v. Little Hunting Park, Inc. and
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Jackson v. Birmingham Board of Education, noting that “[a]ll
three cases involve remedial provisions aimed at prohibiting
discrimination.”* The majority determined that the ADEA
language in this case is “not materially different from” the Title
IX language in jackson, and is the “functional equivalent of”
the section 1982 language in Sullivan. It further noted that
the government did not ask the Court to overrule Sullivan
or Jackson, nor did it question their reasoning. In fact, the
government asked the Court to follow Sullivan in jackson and
in CBOCS v. Humphries, which was decided the same day
as Gomez-Perez.®® This inconsistency was not lost on Justice
Alito, who, during oral argument, pointedly questioned the
government’s position that “a general ban on discrimination
includes a ban on retaliation except when the government is
being sued.”

The Courtheld that the First Circuit erred in distinguishing
Jackson and Gomez-Perez. First, the First Circuit was wrong to
distinguish Gomez from Jackson because Title IX’s private right
of action is implied.”” The First Circuit improperly conflated
the question of whether a statute grants a private right of action
with the question of whether the statute substantively prohibits
certain conduct. Second, the First Circuit erred in distinguishing
Jackson because retaliation is more important under Tite IX
than under the ADEA. Both Jackson and Gomez-Perez are based
on the statute’s text, not policy considerations.® Third, the First
Circuit incorrectly held that Title IX was a response to Sullivan,
but the ADEA federal-sector provision was not.” The ADEA
was amended in 1974, five years after Sullivan, and only two
years after Title IX was enacted. Like Jackson, it is “appropriate”
and “realistic” to presume that Congress expected the Court to
interpret the ADEA federal provision as it did similar language
in Sullivan.

The presence of the private sector anti-retaliation
provision and absence of a similar federal provision did not
persuade the majority.”® Because private sector anti-retaliation
was enacted seven years before the public sector provision was
added, the negative implication here is “not the strongest.”
The prohibitory language in the two provisions also “differs
sharply.” The private sector provision specifically lists prohibited
employer practices (including retaliation), while the federal
sector provision instead broadly prohibits “discrimination.”
Again, Congress was presumably familiar with Sullivan and
expected the Court to interpret this broad prohibition as it
did in Sullivan. These differences yield a negative implication
which is not “sufficient reason to depart from the reasoning of
Sullivan and Jackson.”

The majority finished by dismissing the argument
that the federal civil service system provides the exclusive
means of addressing retaliation. There is no direct evidence,
only “unsupported speculation,” that Congress intended for
the civil service process to be the only remedial process for
retaliation. Finally, the majority questioned why the civil service
commission would assume that Congress expected it to prohibit
and remedy retaliation in federal employment when Congress
did not explicitly do so in the ADEA itself.

Chief Justice Roberts began by noting, even in dissent,
that broad anti-discrimination provisions may also prohibit
retaliation. But not “every express ban on discrimination
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must be read as a ban on retaliation as well,” because anti-
discrmination and anti-retaliation are distinct concepts and
have different purposes.” The overall context here indicates
that the ADEA does not include a retaliation claim for federal
employees.

Congtess “was not sloppy,” it consciously and deliberately
chose to include retaliation in the private sector provision,
but not in the federal sector. The negative implication raised
by the private sector anti-retaliation provision “may not be at
its ‘strongest,” but “it is certainly strong enough.” Congress
chose not to include retaliation because it intended for the
civil service system to address it. Congress is “quite familiar
with that detailed administrative system” and recognized that
regulating civil service is “complex,” “complicated,” and requires
the careful balancing of conflicting policy issues and priorities.>®
When Congress extended the ADEA to federal employees, it
expected the civil service system’s “comprehensive regulatory
scheme” to administratively address retaliation as it had done
with Title VIL.>* Although the Civil Service Reform Act was
enacted after the federal sector provision, it prohibits retaliation
and includes a “host of administrative remedies.” Congress
intended to provide an administrative, not a judicial, remedy

for retaliation in federal employment.”

The Day After

Ironically, after the turnover on the Court and the
expectation of a dramatic rightward shift, the outcome in
Gomez-Perez is entirely consistent with jackson v. City of
Birmingham. Justice O’Connor wrote the majority opinion in
Jackson, which some believed might be overturned, with the help
of Justice Alito, after she left the Court.> Instead, Justice Alito
authors the majority opinion that upholds, strengthens, and
extends Jackson. Stare decisis and the role of precedent were an
important and controversial part of Justice Alito’s confirmation,
and they appear to have played a significant role in this case.”
Gomez-Perez, like Holowecki, is a pro-employee decision that
should be a pleasant surprise for Congress’ Democrat majority.
It has already received praise for its “new tone and direction...
in distinct contrast to [Ledbester].”>® Rather than restricting
employee rights as many predicted, Gomez-Perez has expanded
them.

Meacham v. Knolls Atomic Power Laboratory:
WHo Bears THE BUrRDEN IN ADEA
DisparaTE IMpacT CASES?

Background

The issue in Meacham is whether an employee alleging
disparate impact under the ADEA bears the burden of
persuasion issue of whether the defendant employer had
reasonable grounds other than age itself for its conduct.”
Although this is not Meacham’s first trip to the Supreme Court,
this one will be a bit more extensive. In 2005, the Court vacated
the Second Circuit’s judgment (affirming the district courts
judgment in favor of Meacham and the other plaintiffs) and
remanded the case for reconsideration in light of the Court’s
decision in Smith v. City of Jackson, which was decided while
Meacham’s certiorari petition was pending.®®

After being laid off by Knolls during an RIE, Meacham
sued alleging age discrimination. Specifically, he claimed that
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the RIF had a disparate impact on older employees because all
but one of the employees were over forty years old. In the RIE
employees were ranked by their job performance, flexibility,
and the importance of their skills on a scale of zero to ten.
Managers identified the bottom-ranked employees in the RIF
and conducted an adverse impact analysis on the identified
employees, similar to the EEOC’s four-fifths rule.®" A board,
followed by Knolls’ general manager and general counsel, then
reviewed the manager’s selections and the impact analysis.

Second Circuit

The Second Circuit applied the Wards Cove burden-
shifting framework for analyzing disparate impact cases under
Title VII, in light of Smith.”* In Smith, the Supreme Court
held that disparate impact is cognizable under the ADEA, and
that the appropriate test in ADEA cases is a “reasonableness
test,” not the Wards Cove “business necessity” test.® The
reasonableness test requires that employers rely on reasonable,
specific, non-age factors to accomplish the employer’s legitimate
goals. The reasonableness test emanates from the ADEA itself,
which permits any “otherwise prohibited” action “where
differentiation is based on reasonable factors other than age.”**
The reasonableness test recognizes that “age, unlike race or
other classifications protected by Title VII, not uncommonly
has relevance to an individual’s capacity to engage in certain
types of employment.”®

The Second Circuit held that employees bear the burden
of persuasion on the “reasonable factors other than age”
defense.®® Knolls had the burden of offering a legitimate business
justification, while Meacham bore the burden of demonstrating
that the proffered justification was unreasonable.” Knolls had
to offer a justification for its “unaudited and heavy reliance
subjective assessments of criticality and flexibility.”®® Knolls’
personnel manager and its expert testified that these assessments
were “ubiquitous” and “routinely used components of personnel
decisionmaking systems in general and were appropriate to
the circumstances.”” Knolls satisfied its burden, so the burden
shifted to Meacham to demonstrate the justification was
unreasonable.

The Second Circuit began its analysis of Meacham’s
burden by explaining that it would not sit as a “super-personnel
department” in judgment of the “[wide-]range of reasonable
personnel systems.” While Knollss process was not perfect, it
was also “not unreasonable.””® Knolls established guidelines and
standards that were intended to prevent and restrict arbitrary
decision-making by individual managers. And Knolls actually
did monitor the RIF process. The process will usually be
reasonable , even if decisions are based on subjective standards,
like flexibility and criticality, if these decision are made by
managers who directly supervise the employees. Because age
often correlates strongly with legitimate employment needs,
the age-distribution of the laid-off employees is not, by
itself, probative of the RIF’s reasonableness, the court said.
Meacham’s and the other plaintiffs’ ADEA claims failed to
meet their burden and establish that Knolls justification was
unreasonable.
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Supreme Court Outcome

Forecasting Meacham’s outcome is particularly difficule
due to the Court’s recent turnover and Wards Cove’s distance
in time. Justices Stevens, Scalia, and Kennedy are the only
members of the Court remaining who were also on the bench
when Wards Cove was decided in 1989. Kennedy and Scalia were
in the Wards Cove majority, while Justice Stevens authored an
impassioned dissent.” In Smith, Stevens did acknowledge that
Wards Cove governed ADEA disparate impact claims.” Justices
Kennedy and Thomas, who did not recognize disparate impact
in the ADEA context, agreed with Justice Stevens that if these
claims are cognizable, they are governed by Wards Cove. They
may have tipped their hand further by joining Justice O’Connor
in stating that “once the employer has produced evidence that
its action was based on a reasonable non-age factor, the plaintiff
bears the burden of disproving this assertion.””* Because Chief
Justice Rehnquist took no part in Smith, one cannot even his
decision as a rough proxy for that of Chief Justice Roberts.
Finally, Justice Breyer recused himself from this case, leaving the
more liberal members of the Court without a typically reliable
vote in employment law cases.

Perhaps the most interesting aspect of Meacham is what
the Court will not be deciding. This was apparent during
oral argument when former Solicitor General Seth Waxman
conceded that regardless of what objective standards and
requirements are in place, the RIF process still calls for human
judgment. Waxman stated that “ultimately you are relying on
one person’s judgment of another.” This he said, goes to the heart
of the second question presented on appeal, whether granting
supervisors broad discretionary authority during the RIF
constituted a RFOA. The Court did not grant certiorari on this
question. Ultimately, this question may have a greater impact
on ADFA cases, but it will have to wait for another day.

Kentucky Retirement Systems v. EEOC

Background

Kentucky Retirement Systems (“KRS”) addresses whether
using age as a factor in calculating retirement benefits is facially
discriminatory in violation of the ADEA.7

The KRS plan provides two types of retirement benefits:
(1) normal retirement benefits (“normal benefits”) and (2)
disability retirement benefits (“disability benefits”). Workers
are eligible for normal benefits at fifty-five or sixty-five years
old (depending on whether they work in a hazardous position)
or after working twenty years.”” Workers disabled after they
are eligible for normal retirement still receive normal benefits.
Generally, annual benefits are 2.5% of final compensation
multiplied by years worked. But employees who become
disabled and are not yet eligible for normal retirement (i.e.,
under fifty-five and less than twenty years of service), have
years added to their actual service. Disabled employees receive
the number of years remaining until eligible for retirement
(i.e., until they reach fifty-five or work twenty years), but not
more than the number of years they have already worked. An
employee in a hazardous position who is injured in the line
of duty and is eligible for disability benefits is also guaranteed
additional monthly benefits.”®

Asaresult, disability benefits may be greater than normal
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benefits for similarly situated employees: those with the same
years of service and final compensation. Employees receiving
normal benefits have their actual service multiplied by 2.5%,
while those receiving disability benefits have their actual
service plus the additional years multiplied by 2.5%. Workers
entitled to disability retirement at a younger age will also
receive greater benefits than other employees with the same
length of service.

KRS conceded that, “assuming every factor, other than
age... is identical,” the annual benefit for a younger retiring
worker “will frequently exceed (and will never be less than)” the
annual benefit for a worker retiring at an older age because of
disability.”” KRS also acknowledged that an employee retiring
due to disability (who is not eligible for normal retirement) will
always receive greater annual benefits than an older employee
with the same condition, service, and final compensation,
disabled after fifty-five and therefore ineligible for disability
benefits.

Charles Lickteig, a sixty-one-year-old deputy sheriff (with
only seventeen-and-a-half years of service) applied for disability
benefits.”® Denied because he was older than fifty-five, Lickteig
filed an EEOC charge. The EEOC investigated and determined
that KRS violated the ADEA. Conciliation was unsuccessful and
the EEOC sued. The district court granted summary judgment
for KRS, holding that the EEOC did not establish that the
plan was “discriminatory, either facially or through disparate
treatment combined with intent.””

Sixth Circuit: Take One

A three-judge panel of the Sixth Circuit upheld the district
court’s decision granting KRS summary judgment. Although the
panel was troubled by the case, it felt constrained by precedent.®
In Lyon v. Ohio Education Association é’]’mfessz'onﬂl Staff Union,
the Sixth Circuit upheld a strikingly similar retirement plan
that also attributed unworked service to younger workers when
determining benefits.®! “Because the retirement plan at issue is
materially indistinguishable from the early retirement incentive
plan in Zyon, the Kentucky Retirement plan cannot be held to
violate the ADEA.”®? If it were not controlling, the “difficulties
with the Lyon rationale and holding” may have resulted in a
different outcome.® But Lyon “foreclosed” inferring intent from
the employer’s knowledge of its own plan.®

Sixth Circuit: Take Two

The Sixth Circuit granted the EEOC’s rehearing request
and sitting en banc, it overruled the three-judge panel.® The
EEOC established a prima facie ADEA claim, the court held.
The facially discriminatory policy was, by itself, sufficient;
additional proof of discriminatory intent was not necessary. %
“[A]ln employer’s intent to discriminate is directly evidenced by
the employer’s writing or adoption of a facially discriminatory
employment policy.”¥

Applying Supreme Court precedent renders the KRS plan
facially discriminatory “in at least two ways.” First, the plan
“categorically excludes” employees who are 55 or older and still
working from disability benefits because of their age. Second,
similarly situated employees who are eligible for disability
benefits will receive different benefits “for no reason other than
their age.”®® The plan is a “formal, facially discriminatory policy
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requiring adverse treatment” based on age.® Buttressing this
holding were the “persuasive” decisions of four sister circuit
courts, recognizing prima facie ADEA claims, in analogous
cases.”

There is also “compelling evidence” that Congress
intended to prohibit the age-discrimination in this case and in
Lyon. Responding to the Supreme Court’s decision in Public
Employees Retirement System of Ohio v. Betts, Congtess enacted
the Older Workers Benefit Protection Act.”! By amending the
ADEA, Congress intended “to prohibit discrimination against
older workers in all employee benefits except when age-based
reduction in employee benefit plans are justified by significant
cost considerations.”* Congtess passed the ADEA knowing
full well that there was no wide-spread discriminatory animus
towards older workers.”® It could not have intended to combat
this non-existent strain of age discrimination. Instead, Congress
meant to prohibit discrimination based on “assumptions,”
having no factual basis, that age adversely affects employee
work.t

CONCLUSION

The decisions in these cases will indicate whether the
Roberts Court will interpret many employee rights and remedies
more expansively or restrictively. Whether or not the Court
has a pro-business or pro-employer slant, it is important for
practitioners, judges, and the public to have a clearer idea of
where the Court is going in the future in this important area
of employment law. With Congtess in Democratic hands for
the foreseeable future, it will be interesting to see not only
how this Court addresses new, and presumably pro-employee,
legislation, but also how Congress responds legislatively to the
decisions of a more conservative Court. The Court’s first three
decisions appear unlikely to garner the wrath of Congress. These
decisions are arguably pro-employee and have received the
stamp of approval from Linda Greenhouse, the doyenne of the
Supreme Court beat. Greenhouse has surmised that the sharp
response to Ledberter may have influenced the Court’s rulings.
Supreme Court watchers and employment law practitioners
alike will have to wait and see if this harmony continues with
a few more Fed Exes or whether the remaining decisions will
go over like a “Ledbetter” balloon. If it is the latter, expect more
congressional fireworks.
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