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Shortly after September 11, 2001, President George W. 
Bush, as Commander in Chief, authorized unmanned 
aerial vehicles (UAVs), or drones, to target and kill 

enemy leaders pursuant to Congress’ Authorization for Use 
of Military Force (AUMF) against al Qaeda.1 The President 
designated “Afghanistan and the airspace above” a combat 
zone,2 but the United States also launched drone strikes 
against al Qaeda targets in other countries. The drone program 
received widespread attention in November 2002, when the 
C.I.A. launched a Predator drone strike in Yemen, killing the 
mastermind of the October 2000 attack on the U.S.S. Cole and 
six other men. Following the Yemen attack, the United Nations 
Special Rapporteur on Extrajudicial, Summary, or Arbitrary 
Executions asserted that the attack in was “a clear case of 
extrajudicial killing.”3 In response, the U.S. defended the drone 
strike as permissible under international law of armed conflict, 
broadly asserting that al Qaeda terrorists who continue to plot 
attacks may, in appropriate circumstances, be lawful subjects 
of armed attack without regard to their location.4

Since taking office, President Obama has expanded the 
previous Administration’s use of drones to target al Qaeda 
and Taliban leaders. C.I.A. director Leon Panetta has called 
the Predator program “the only game in town” in terms of 
disrupting the al Qaeda leadership.5 Many have urged the 
Obama Administration to articulate legal justification for 
the continued use of drones to target and kill terrorists. The 
Administration addressed such concerns on March 25, 2010, 
when Harold Koh, State Department Legal Adviser, made a 
speech to the American Society of International Law (ASIL).6

In his speech, Mr. Koh defended targeted drone killings: 
“[I]t is the considered view of this Administration . . . that U.S. 
targeting practices, including lethal operations conducted with 
the use of unmanned aerial vehicles, comply with all applicable 
law, including the laws of war.”7 Koh cites both domestic law, 
under the AUMF,8 and international law as proof that the 
U.S. is engaged in armed conflict with al Qaeda, the Taliban, 
and “associated forces.”9 Targeted killings, a vital tool in this 
war, are justified because they are performed in accordance 
with the laws of war. The U.S., according to Koh, conducts 
targeted strikes consistent with the principles of “distinction” 
and “proportionality” to ensure that the targets are legitimate 
and collateral damage minimized.10

Koh lists four reasons why targeted drone killings are 
legal. First, enemy leaders are legitimate targets because they 

are belligerent members of an enemy group in a war with the 
U.S.11 Second, drones are appropriate instruments for such 
missions, so long as their use conforms to the laws of war.12 
Third, enemy targets selected through “robust” procedures 
require no legal process and are not “unlawful extrajudicial” 
killings.13 Finally, Koh argues that using drones to target “high 
level belligerent leaders” does not violate domestic law banning 
assassinations.14

The Administration’s arguments raise four important 
questions about the Administration’s targeted killings policy. 
Who may be targeted? Where may the targeting take place? Does 
the use of UAVs for targeted killings comport with International 
Humanitarian Law (IHL)?15 And finally, are targeted killings 
illegal assassinations under U.S. domestic law?

First, who may be targeted under IHL? In answering 
this question IHL divides people into two groups: combatants 
and civilians.16 Combatants are entitled to the “combatants’ 
privilege,” which immunizes them from prosecution for 
violating domestic law, such as destruction of property, assault, 
murder, etc., but it also subjects them to targeting at any time. A 
combatant may be legitimately killed at any time, regardless of 
his current dangerousness, because of his status as a combatant. 
The only time in which a combatant may not be targeted is 
when he is hors de combat.17 Those that are not combatants are 
civilians.

A civilian does not become a combatant merely by picking 
up a weapon. In order to qualify as a combatant an individual 
must belong to a group that has an internal disciplinary system 
which, inter alia, shall enforce compliance with the rules of 
international law applicable in armed conflict.18 Because al 
Qaeda and the Taliban do not meet these criteria, its members 
are not combatants and can never acquire the combatants’ 
privilege. Therefore they are civilians that are immune from 
targeting unless they “directly participate in hostilities.”19 What 
does it mean to “directly participate in hostilities” (DPH)? 
Are legitimate targets limited to those on the battlefield or in 
leadership roles, or can this group also include those who provide 
physical or logistical support?20 In its interpretive guidance on 
international law, the International Committee for the Red 
Cross (ICRC) gives a narrow answer to this question by defining 
“direct participation in hostilities” as only occurring in close 
temporal and geographic proximity to a hostile act.21 In other 
words, civilians may not be targeted for DPH unless they are 
prosecuting an attack or in its immediate aftermath. However, 
the ICRC does allow the targeting of a subset of civilians that 
perform a “continuous combat function” for an “organized 
armed group.”22 According to the ICRC, this group of targetable 
civilians includes leadership but would not include support 
personnel.23 While the ICRC definition carries significant 
weight, it is not dispositive on the issue of what constitutes a 
continuous combat function. The United States has not formally 
announced its interpretation of what constitutes a continuous 
combat function, but an interpretation that includes recruiters 
and military trainers (functions performed by the uniformed 
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military in most Western nations) would be legally defensible. 
Targeting financiers and bomb makers (functions performed 
by civilians in most western nations) would be less so.

Secondly, where may this targeting occur? Customary 
law requires a minimum level of sustained hostilities for the 
conflict to rise to the level of a war or armed conflict.24 Once 
involved in an armed conflict, participants are “combatants” 
and their killing is justified.25 The U.S. is engaged in an armed 
conflict in Afghanistan, but what about Pakistan and Yemen? 
In those countries, the U.S. has actively targeted terrorists. 
Currently in Yemen, for example, the U.S. military is involved 
in operations under the Joint Special Operations Command.26 
Arguably, enemy activity in these countries does not meet the 
“armed conflict” threshold, and thus killings in such countries 
violate IHL. Notre Dame Law Professor Mary Ellen O’Connell 
follows this reasoning, condemning the use of drone strikes 
in both Yemen and Pakistan.27 This view that the scope of an 
“armed conflict” is defined by international boundaries rather 
than the realities on the ground has never been supported by 
state practice and cannot, therefore, be considered customary 
international law.28 Where neutral states either give permission 
for strikes or refuse to honor their obligations as neutrals by 
expelling organized armed groups, cross-border strikes against 
those groups are legal.29

State practice supports a different view of armed conflict, 
however, in which the war goes where the enemy goes, thus 
widening the area of acceptable strikes.30 A broad examination 
of IHL and its underlying purposes supports this conclusion. 
As stated above, IHL refuses to provide al Qaeda and other 
armed groups with the combatants’ privilege because of the 
tactics that they employ (targeting civilians, failing to enforce 
the laws of war etc.). At the same time, it allows for the status-
based targeting of al Qaeda’s leadership as continuous combat 
functionaries. This is the price that al Qaeda pays for routinely 
violating the laws of war: its leadership and full time members 
receive the detrimental aspects of combatancy without being 
afforded its privileges. Thus IHL attempts to further its principle 
goal of protecting civilians from the effects of armed conflict 
by penalizing those that violate its rules.

An adoption of O’Connell’s boundary-based conception 
of the zone of conflict would turn this on its head. Al Qaeda and 
other armed groups that routinely violate the laws of war would 
be immune from attack as long as they crossed international 
borders and did not commit violent acts within their “host” 
state. Instead of penalizing al Qaeda for failing to follow it rules, 
IHL would be rewarding them for doing so by permanently 
granting them the initiative in their conflict with Western 
nations. By allowing al Qaeda to strike New York, London, 
Madrid, Bali, Washington, Mumbai, Detroit, or any other city 
and then prohibiting military counter-strikes on their home 
bases, IHL would be read to ensure that terrorist organizations 
enjoy the significant “first-mover” advantage throughout the 
conflict. The states creating IHL in 1949 and amending it in 
1977 did not intend to privilege terrorist organizations over 
any other form of armed group, and reading customary law to 
conclude otherwise would violate this intent. International law 
does not require that the successful suppression of al Qaeda rest 
solely on the shoulders of the Yemeni police.

Third, do UAVs conform to the laws of war? To conform 
to international law, UAV strikes must remain proportional 
and minimize civilian casualties. Although abortive efforts were 
made during the Bush Administration to create C.I.A. hit teams 
to kill al Qaeda leaders, such plans never materialized due in 
large part to the lower risk that drones posed to U.S. personnel, 
as well as the drones’ efficiency.31 Koh also argues that drone 
attacks are the best method for such missions due to their 
precision and the relatively minimal collateral damage caused.32 
This view that UAVs operating within the constraints that IHL 
places on airstrikes generally (military necessity, distinction, and 
proportionality) are lawful, is widely accepted.33 Although some 
commentators and international figures remain skeptical, their 
reservations are related more to the accountability and review of 
targeting decisions than to the use of UAVs specifically.34

Fourth, are targeted killings illegal assassinations under 
domestic law? Beginning with an executive order signed by 
President Gerald Ford, the U.S. has repeatedly affirmed a ban 
on assassinations.35 These rather vague statements have been 
interpreted several times by government officials. In 1989, 
Department of Defense attorney Colonel W. Hays Parks, 
wrote a memorandum that stated that assassinations are killings 
carried out unilaterally by agents or agencies against foreign 
public officials.36 He declared that such killings should not be 
used as “an instrument of foreign policy,” distinguishing such 
actions from justified killings, carried out in self-defense against 
national security threats.37 Abraham Sofaer, Legal Adviser 
to the Department of State, interpreted assassination to be 
“killing with a political purpose.”38 Under these interpretations, 
targeted killings carried out as part of a wartime strategy are not 
assassinations because they are neither unilateral actions against 
public officials nor political killings.

Finally, and perhaps most significantly, Koh’s speech 
raises the possibility of two discrete justifications for targeted 
killings: “armed conflict or self-defense.” 39 The armed conflict 
justification, incorporating the view that the conflict travels 
with the combatants, is described above. It is the justification 
that the Clinton and Bush Administrations generally turned to 
when considering actions against terrorists.40 The self-defense 
justification is somewhat more complicated because of the jus 
ad bellum implications a claim of self-defense entails, but it 
offers a separate legal rationale for these strikes that is important 
to consider.41

There are two reasons for the Obama Administration to 
advance the self-defense justification. First of all, it may be used 
to justify smaller-scale strikes where the broader notion of an 
“armed conflict,” as discussed above, has not been accepted or 
recognized.42 Secondly, the use of a self-defense justification 
obviates the need for “host” state permission to conduct such 
strikes. Indeed, Sofaer put forth the justification for such strikes 
two decades ago. In 1989, Sofaer stated that the U.S. possessed 
the legal “right of a state to strike terrorists within the territory 
of another state where terrorists are using that territory as a 
location from which to launch terrorist attacks and where the 
state involved has failed to respond effectively to a demand 
that the attacks be stopped.” 43 A self-defense justification also 
provides support for U.S. actions beyond the current war against 
al Qaeda and the Taliban. The AUMF specifically authorizes 
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force against al Qaeda and the Taliban,44 but as a Washington 
Post editorial recently noted, the self-defense justification can 
legitimize attacks against threats to the U.S. long after these 
hostilities have ended.45

Questions have also been raised about the legitimacy of 
the C.I.A.’s role in targeted killings. The C.I.A. insists the drone 
program is legal.46 Nevertheless, the C.I.A. is a civilian agency, 
and, under IHL, its members are noncombatants.47 As such, the 
applicable laws of war for the military do not apply. Professor 
Gary Solis argues that C.I.A. agents are fighting in an armed 
conflict in Afghanistan and Pakistan to the same degree as the 
U.S. military, yet they do so as “unlawful combatants” because 
they do not wear uniforms.48 Citing the 1977 protocols to the 
1949 Geneva Conventions,49 Solis considers C.I.A. agents, even 
those sitting at desks in Langley, Virginia, to be lawful military 
targets and would essentially place them within the same legal 
framework as al Qaeda: civilians performing a continuous 
combat function.50 The IHL solution to this problem would 
involve incorporating the C.I.A. into the armed forces for 
purposes of IHL compliance and accountability.51 An advantage 
of the self-defense justification is that questions of the C.I.A.’s 
status in an armed conflict is not raised.

However, relying solely on the self-defense justification 
has its potential downside. As with any strike actions taken 
in self-defense must still conform to the requirements of 
necessity and proportionality, but they also generally require 
a showing of imminent harm that is not required for actions 
taken during an armed conflict. The Caroline standard that has 
broadly defined the scope of self-defense in international law 
for over 150 years requires that the necessity for self-defense 
be “instant, overwhelming, leaving no choice of means, and 
no moment for deliberation.”52 Commentators have pointed 
out that recent state practice in the realm of preventative self-
defense casts doubt on the continued viability of the Caroline 
standard when questions of international terrorist organizations 
or weapons of mass destruction are concerned.53 Nevertheless, 
opponents of such strikes will challenge any self-defense claim, 
absent a showing of a specific and immediate harm that was 
threatened.

The revelation that the Obama Administration authorized 
the killing of radical Muslim cleric Anwar al-Aulaqi—a United 
States citizen—adds a new wrinkle to the targeted killings 
debate. Mr. Aulaqi, an operative of al Qaeda in the Arabian 
Peninsula, has been linked to Major Nidal Malik Hasan, who 
killed thirteen people at Fort Hood in November 2009, and to 
Umar Farouk Abdulmutallab, who, on Christmas Day 2009, 
attempted to detonate explosives on a Delta Airlines flight from 
Amsterdam to Detroit. It is “rare, if not unprecedented,” for the 
U.S. government to approve an American for targeted killing, 
and, according to U.S. officials, Mr. Aulaqi’s inclusion on the 
list of terrorists approved for capture or killing was approved 
by the National Security Council.54 On August 31, 2010, the 
ACLU and the Center for Constitutional Rights filed suit on 
behalf of Aulaqi’s father, seeking an injunction against strikes 
targeting Aulaqi. This suit contends that Aulaqi’s due process 
rights are violated by the application of deadly force without 
first offering the opportunity of surrender, and it addresses both 
the law of war and the self-defense arguments.55 With regard 

to self-defense, the organizations claim that there must be a 
showing that Aulaqi presents a “concrete, specific and imminent 
threat to life” at the time he is targeted.56 They assert that any 
such killing in Yemen would be “outside the context of armed 
conflict” because the United States “is not at war with Yemen, 
or within it.”57 Although Judge Bates dismissed the lawsuit 
on standing grounds in December,58 the complex questions 
raised by this case concerning the separation of powers and the 
boundaries of the battlefield remain.

Debates over the legitimacy of U.S. actions will continue 
regardless of the Obama Administration’s official position. 
Nevertheless, Koh’s declaration that either the laws of war or 
self-defense are sufficient to justify the targeted drone killings 
certainly broadens the legal grounds on which these debates 
will take place. Koh’s vision for targeted strikes involves a 
flexible, possibly widespread use anchored in international 
law principles.
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