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Introduction

In 1938, Congress passed the Fair Labor Standards Act 
(“FLSA”), a comprehensive labor law that includes 
minimum wage1 and overtime2 regulations.3 In drafting 

the FLSA, Congress extended its protections to workers who 
would not have been considered employees under the common 
law definition.4 The FLSA used a definition of employment, 
“to suffer or permit to work,”5 borrowed from child labor laws 
used by many states.6 As the Supreme Court has noted, this 
definition does not “solve[] problems as to the limits of the 
employer-employee relationship under the [FLSA].”7

The problem of what limits exist in the FLSA’s definition 
of employment commonly arises in two separate scenarios. 
One is where a plaintiff claims to have been employed by a 
defendant and the defendant claims that the plaintiff was not 
its employee, but, instead, an independent contractor. This 
scenario has generated several Supreme Court cases.8

A second scenario testing the limits of employment under 
the FLSA is where a plaintiff sues a defendant claiming that he 
worked both for the defendant and a third party, who responds 
that the plaintiff was employed only by the third party, and not 
by the defendant. This scenario, known as joint employment, 
can occur when a general contractor utilizes a subcontractor9 or 
a staffing company provides employees to another company.10 
The Supreme Court has never addressed this scenario in depth, 
and multiple tests have been used by the circuit courts to 
determine if joint employment is present.11  Recently, a petition 
for certiorari raising this issue  was filed in Zheng v. Liberty 
Apparel, giving the Supreme Court the opportunity to resolve 
this many-sided circuit split.

I. Analogous Laws: The Family Medical Leave Act

Over fifty years ago, in Rutherford Food Corp. v. McComb, 
the Supreme Court acknowledged that the interpretation of 
other statutes, such as the “Labor and Social Security acts” 
were persuasive in determining the definition of an employer-

Labor & Employment Law
The Conflict Between the Circuits in Analyzing Joint Employment Under 
the FLSA: Why the Supreme Court Should Grant Certiorari in Zheng v. 
Liberty AppAreL

By Vano Haroutunian and Avraham Z. Cutler*

......................................................................
* Vano Haroutunian is a Partner at Ballon Stoll Bader & Nadler, P.C. 
Avraham Cutler is Of Counsel at Ballon Stoll Bader & Nadler, P.C. 
They drafted the petition for a writ of certiorari in Zheng v. Liberty 
Apparel.

employer relationship under the FLSA.12 More recently, the 
Family Medical Leave Act (“FMLA”) explicitly based its 
definition of employee and employ on the FLSA.13 Many courts 
have followed suit, holding that the definition of employment 
in general, and joint employment in particular, is identical in 
the two statutes.14 Therefore, in viewing the circuit court split 
over how to determine if joint employment exists, it is important 
to look at both FLSA and FMLA case law that holds that the 
two statutes are interpreted in the same manner. 

II. The Various Interpretations of Joint Employment

Although all courts agree that questions of joint 
employment must be looked at through the lens of the economic 
realities of the situation, courts have sharply disagreed as to what 
factors should be used to determine the economic reality in a 
joint employment situation. One influential case is the Ninth 
Circuit’s decision in Bonnette v. California Health & Welfare 
Agency.15 In Bonnette, suit was “brought against state and county 
agencies by individuals who provided in-home care to disabled 
public assistance recipients.”16 The Ninth Circuit employed 
a four-factor test, used by the district court and drawn from 
earlier cases, which considered: “whether the alleged employer 
(1) had the power to hire and fire the employees, (2) supervised 
and controlled employee work schedules or conditions of 
employment, (3) determined the rate and method of payment, 
and (4) maintained employment records.”17 Based on this test, 
the Ninth Circuit affirmed the district court’s determination 
finding joint employment.18

The Bonnette test has been highly influential with the other 
circuit courts. The First Circuit Court of Appeals adopted it in 
Baystate Alternative Staffing v. Herman.19 The Second Circuit 
used this test in Herman v. RSR Security Services Ltd.20 and 
Carter v. Dutchess Community College.21 As will be discussed 
below, it is also part of the more recent Second and Fourth 
Circuit tests and is frequently  relied on by other courts outside 
these circuits.22

Another important formulation23 of the economic realities 
test is the Fifth Circuit’s24 test used in Wirtz v. Lone Star Steel 
Co.25 Lone Star, the owner of a steel mill, contracted with 
various companies to truck iron ore from a mine to its factory. 
The Secretary of Labor sued, claiming that the truck companies 
were violating the FLSA and that those drivers were jointly 
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employed by Lone Star. In determining that Lone Star did not 
jointly employ the truckers, the Fifth Circuit considered: 

(1) Whether or not the employment takes place on the 
premises of the company?; (2) How much control does the 
company exert over the employees?; (3) Does the company 
have the power to fire, hire, or modify the employment 
condition of the employees?; (4) Do the employees perform 
a “specialty job” within the production line?; and (5) May 
the employee refuse to work for the company or work for 
others?26

III. Zheng v. Liberty Apparel

Liberty Apparel is a garment manufacturer27 who, as is 
common in the domestic28 garment industry, designed and 
cut garments, then contracted with factories to assemble the 
garments.29 One of the factories Liberty Apparel contracted 
with was owned and operated by Steven Yam and his wife. In 
April 2009, Yam disappeared. His employees showed up for 
work one day to find the factory closed. Yam, at the time of 
his disappearance, had not paid his workers for approximately 
two months.

Twenty-six of Yam’s employees sued Liberty Apparel, their 
factory’s largest customer.30 They claimed that Liberty Apparel 
and its owners were their joint employers under the FLSA and 
therefore owed them the wages Yam absconded with, along with 
damages for minimum wage and overtime violations they had 
been subjected to by Yam on other occasions.31

Liberty Apparel defended on the ground that it was not 
the plaintiffs’ employer. Initially, Liberty Apparel prevailed on 
summary judgment. The district court applied the Bonnette test 
used by the Second Circuit in Carter and Herman and held that 
the plaintiffs failed to satisfy any of the four Bonnette32 factors 
because Liberty Apparel had not hired, fired, or paid them; 
supervised the terms and conditions of their employment; or 
kept their employment records.33

On appeal, the Second Circuit vacated the district court’s 
decision, holding that while the Bonnette factors can be used 
to show joint employment, joint employment can exist in the 
absence of any of the Bonnette factors.34 The Second Circuit 
therefore determined that it needed to create a new test, which 
it based on the Supreme Court’s decision in Rutherford Food 
Corp. v. McComb.35

In Rutherford, Kaiser,36 a slaughterhouse, contracted with 
a series of boners to arrange for a group of boners to debone 
meat slaughtered and processed in Kaiser’s slaughterhouse.37 
The boners’ contract was based on the amount of pieces they 
deboned, and the boners shared equally in the money paid by 
the factory.38 The United States Department of Labor sought 
an injunction barring Kaiser from committing violations of 
the FLSA against the boners, whom the Department of Labor 
contended were employed by Kaiser.39 Kaiser claimed that the 
boners were independent contractors, not their employees. 
The district court agreed with Kaiser and refused to grant the 
injunction.40

On appeal, the Tenth Circuit found that, looking at 
the entire circumstances of the matter, Kaiser was the boners’ 
employer, and the boners were not independent contractors.41 

The Supreme Court agreed with the Tenth Circuit, concluding 
that because the boners were working in Kaiser’s factory, as part 
of an assembly line, without an organization capable of working 
for anyone other than Kaiser, under the close supervision of 
Kaiser, they were, as a matter of law, Kaiser’s employees.42

Based on Rutherford, the Second Circuit ordered the 
district court to consider: 

(1) whether Liberty’s premises and equipment were 
used for the plaintiffs’ work; (2) whether the Contractor 
Corporations had a business that could or did shift as a 
unit from one putative joint employer to another; (3) the 
extent to which plaintiffs performed a discrete line-job 
that was integral to Liberty’s process of production; (4) 
whether responsibility under the contracts could pass 
from one subcontractor to another without material 
changes; (5) the degree to which the Liberty Defendants 
or their agents supervised plaintiffs’ work; and (6) whether 
plaintiffs worked exclusively or predominantly for the 
Liberty Defendants.43

Although these six factors may appear straightforward, 
three of the factors warrant explanation. The third factor, 
looking at whether the plaintiffs performed a discrete line job 
integral to the defendant’s production, does not just look at 
the plaintiffs’ role in a defendant’s production, but looks at 
the historical origins of the type of outsourcing at issue.44 The 
fifth factor, which considers a defendant’s supervision of the 
plaintiff, appears similar to the second Bonnette factor, but has 
been interpreted as broadening the types of supervision that 
weigh in favor of joint employment.45 In interpreting the sixth 
factor, although the Second Circuit stated that a mere majority 
was insufficient to weigh in favor of joint employment, no lower 
limit has been set and remains an open question.46

On remand, the district court denied Liberty Apparel’s 
renewed motion for summary judgment.47 Although the court 
held that the first, second and fourth factors did not weigh in 
favor of joint employment, it held that the other three factors 
posed at least genuine issues of material fact and therefore 
summary judgment was unwarranted.48 The district court held 
that the third factor could weigh in favor of joint employment, 
primarily relying on expert testimony regarding the level 
of difficulty involved in sewing and expert testimony that 
historically, in the 1920s, garment manufacturers outsourced 
to avoid labor laws.49 The district court also found that there 
was a genuine issue of material fact regarding the fifth factor 
due to the presence of quality control inspectors and their 
interactions with the plaintiffs.50 The district court also found 
that the sixth factor raised a genuine issue of material fact 
because the plaintiffs alleged that 70-75% of their work was 
on Liberty Apparel’s garments.51

At trial, the jury found in favor of the plaintiffs and 
granted them approximately 65% of their requested damages. 
Although the jury declined to be polled, it appears from their 
jury verdict that they granted the plaintiffs’ claims as related to 
the period of time from mid-1998 until the factories’ closing 
in April 1999, but denied the claims relating to the period of 
time from 1997 to mid-1998.52 The district court, in its post-
trial decision on Liberty Apparel’s Rule 50 and 59 motions, 
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upheld the jury’s decision for the same reasons it used in its 
decision on summary judgment.53 Similarly, the Second Circuit 
affirmed the district court’s decision and the jury’s finding for 
the same reasons.54

IV. Post-Zheng II Case Law

The Zheng II decision was widely noted by courts around 
the country, and several district courts have discussed how 
Zheng II contributes to a split among the circuits.55 Several 
circuit courts of appeal have also issued opinions since Zheng 
II, widening the argument among the circuits.

In Morrison v. Magic Carpet Aviation, the Eleventh Circuit 
addressed joint employment in a FMLA case.56 Morrison was 
a pilot with Magic Carpet Aviation, a subsidiary of Amway 
that had a contract to fly the Orlando Magic basketball team.57 
Morrison claimed that Magic Carpet violated the FMLA, and 
the company defended that they did not have fifty employees 
within a seventy-five mile radius, which is required for the 
FMLA to apply.58 Morrison therefore claimed that the company 
which owned the Magic was a joint employer and, therefore, 
the FMLA applied.59

The Eleventh Circuit applied a test derived from the Fifth 
Circuit’s test in Wirtz.60 The court looked at “(1) whether or 
not the employment took place on the premises of the alleged 
employer; (2) how much control the alleged employer exerted 
on the employees; and (3) whether or not the alleged employer 
had the power to fire, hire, or modify the employment condition 
of the employees.”61 Using this test, the Eleventh Circuit found 
that there was no joint employment.62

In Schultz v. Capital International Security, the Fourth 
Circuit considered the case of five security personnel who 
guarded Saudi Arabian Prince Faisal.63 The guards worked for 
the Prince through a series of contractors.64 They sued Capital, 
one of the contractors, claiming that Capital and its owner 
failed to pay them overtime as required by the FLSA.65 Capital 
claimed that they were independent contractors, and the Fourth 
Circuit determined that it first needed to determine if Capital 
and Prince Faisal were joint employers in order to determine the 
employee/independent contractor issue.66 The Fourth Circuit 
began its analysis by looking at the three examples of joint 
employment provided by Department of Labor regulations.67 
Although it found that joint employment existed because the 
relationship between Prince Faisal and Capital fit into one of the 
joint employment examples, the Fourth Circuit noted that in 
the absence of a clear parallel to the DOL regulations it would be 
helpful for courts to look to the Bonnette and Zheng factors for 
guidance in determining whether joint employment exists.68

V. The Current Situation: Conflicts and Uncertainty

As can be seen from the cases discussed above, the case law 
interpreting joint employment under the FLSA and the FMLA 
is filled with conflict. Currently, there are many different tests 
used by circuit courts to determine joint employment. Many 
courts, including the First and Ninth Circuits, use the four-
factor Bonnette test.69 The Second Circuit uses two tests, and 
joint employment exists if either the Bonnette test or the Zheng 
test indicates so.70 The Fourth Circuit first looks at whether any 
of the Department of Labor’s examples of joint employment 

applies in a given case, then looks at both the Bonnette and 
Zheng factors. The Fifth and Eleventh Circuits use both their 
own tests and Bonnette as described above.

Zheng provides a good example of how the different tests 
can lead to conflicting results in a given factual situation. In 
Zheng I, the district court used the Bonnette test used by the First 
and Ninth Circuits and granted summary judgments for the 
defendants. In Zheng III, the district court used the Zheng II test 
and denied summary judgment. Similarly, in Zhao v. Bebe Stores, 
a court within the Ninth Circuit granted summary judgment to 
defendants in a case with very similar facts to Zheng.71

In addition to disagreements over which test to use, there 
are also disagreements over individual factors which have great 
importance in interpreting joint employment. One central 
disagreement is what type of supervision weighs in favor of joint 
employment. As discussed above, the First and Ninth Circuits’ 
Bonnette test considers supervision of scheduling and similar 
terms and conditions of employment. The Second Circuit held 
in Zheng IV that supervision of time and quality can weigh in 
favor of joint employment. The Fifth and Eleventh Circuits’ 
Wirtz-based tests do not explicitly consider supervision as a 
factor, looking instead at a broader question of control. The 
Fourth Circuit has not weighed in on the distinction although 
district courts within the circuit have understood its test as 
finding only supervision of schedules and terms and conditions 
to be relevant to a joint employment analysis.72

This argument is critical because almost all contractors use 
quality control inspectors to ensure that their subcontractors 
meet deadlines and make products that meet the contractors’ 
specifications.73 In Zheng, at trial, the plaintiffs testified that 
the other manufacturers who contracted with their factory also 
sent quality control inspectors who acted in the same manner 
as Liberty Apparel’s representatives.74 The plaintiffs’ expert 
witness also testified that the use of quality control inspectors 
was customary in the industry.75

VI. Why the Supreme Court Should Grant Certiorari

The significant, multi-directional split among the circuit 
courts provides sufficient reason for granting certiorari in 
Zheng.76 Moreover, the uncertainty harms both businesses 
and employees.77 As explained above, this split is illustrated 
beautifully by Zheng because courts have addressed Zheng’s 
facts under both the Bonnette and Zheng tests.

The Supreme Court does not have the option of choosing 
among a large number of cases addressing this issue because 
three factors strongly encourage settlement of FLSA joint 
employment cases. The first factor encouraging settlement is 
that a prevailing plaintiff is entitled to attorneys’ fees under the 
FLSA. Thus, a defendant who loses an FLSA suit can find itself 
having to pay many times the claimed wages in attorneys’ fees. 
A second factor encouraging settlement is that it is difficult to 
obtain a resolution of the joint employment issue in a motion 
to dismiss or summary judgment.78 This means that a defendant 
is unlikely to win prior to trial, which will likely cost more in 
attorneys’ fees than the amount demanded by the plaintiff. The 
third factor encouraging settlement is that due to the arguments 
between courts and unpredictability of juries, it is difficult for 
parties to ascertain their chances of prevailing.
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Due to the importance of the issues, the unique 
circumstances of the case, and the difficulty of the issue reaching 
the Supreme Court, the Supreme Court should use this case to 
clarify an important and difficult issue that affects millions of 
businesses and employees.
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