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Federalism and Separation of Powers
Respecting the Democratic Process: 
The Roberts Court and Limits on Facial Challenges
By William E. Th ro*

 udicial review—the ability of the courts to invalidate 
a law because it is contrary to the state and/or federal 
Constitutions—is the power to nullify the results of the 

democratic process.1 “A ruling of unconstitutionality frustrates 
the intent of the elected representatives of the people.”2 If, 
as Tocqueville suggested, every political question becomes a 
judicial one,3 there is a real possibility that judges will become 
a “bevy of platonic guardians.”4 Instead of focusing on “the 
provisions of our laws rather than the principal concerns of our 
legislators,”5 courts may attempt to give substance to individual 
desires or aspirations.6 Rather than invalidating statutes only 
when contrary to the text or structure of the Constitution, 
judges may strike down laws simply because the policy choices 
expressed are “uncommonly silly.”7 Embracing “a myth of the 
legal profession’s omnicompetence that was exploded long ago,” 
the judiciary micro-manages government departments.8

One way to diminish the possibility of undemocratic 
platonic guardians is to limit the scope of judicial review.9 It is 
one thing for a court to declare that a statute is unconstitutional 
as applied to a particular narrow circumstance.10 After all, 
“judicial power includes the duty ‘to say what the law is.’”11 It 
is quite another to say a statute is facially unconstitutional—it is 
“invalid in toto” and, thus, “incapable of any valid application.”12 
Because passing on the constitutionality of legislation is “the 
gravest and most delicate duty that [the judiciary] is called upon 
to perform,”13 “when considering a facial challenge it is necessary 
to proceed with caution and restraint, as invalidation may result 
in unnecessary interference with a state regulatory program.”14 
Indeed, facial challenges “are fundamentally at odds with the 
function of the… courts in our constitutional plan. Th e power 
and duty of the judiciary to declare laws unconstitutional is in 
the fi nal analysis derived from its responsibility for resolving 
concrete disputes brought before the courts for decision.”15 As 
Justice Scalia explained, it is

fundamentally incompatible with [the constitutional] system 
for the Court not to be content to fi nd that a statute is 
unconstitutional as applied to the person before it, but to go 
further and pronounce that the statute is unconstitutional in 
all applications. Its reasoning may well suggest as much, but 
to pronounce a holding on that point seems to me no more 

than an advisory opinion—which a federal court should never 
issue at all, and especially should not issue with regard to a 
constitutional question, as to which we seek to avoid even non 
advisory opinions. I think it quite improper, in short, to ask the 
constitutional claimant before us: Do you just want us to say 
that this statute cannot constitutionally be applied to you in this 
case, or do you want to go for broke and try to get the statute 
pronounced void in all its applications?16

A jurist who respects the democratic process will not invalidate 
a statute in all of its applications—except where there is no 
possible valid application. 

Since John Roberts became Chief Justice in 2005,17 the 
Court has shown new respect for the democratic process.18 
While the Roberts Court19 recognizes that the Constitution is 
distrustful20 of “any entity exercising power”21 and will check 
the exercise of power,22 it increasingly has refused to “frustrate 
the expressed will of Congress or that of the state legislatures”23 
by passing on the constitutionality of “hypothetical cases thus 
imagined.”24 Th e Court “has rejected broad challenges to new 
laws while at the same time leaving open the door to a more 
targeted attack on some of the laws’ provisions.”25 Th e net 
eff ect is to require litigants actually to prove that statutes are 
unconstitutional in their operation rather than hypothesizing 
about situations that may not exist. Instead of forcing 
legislatures to craft narrow statutes conforming to broad judicial 
rules, the Court crafts narrow judicial rules to limit otherwise 
broad statutes.

I. OVERVIEW OF FACIAL CHALLENGES

In order to understand the signifi cance of the Roberts 
Court’s new limits on facial challenges, it is fi rst necessary to 
understand the nature of facial challenges.

Th ere are three ways to challenge the constitutionality of a 
statute in federal court. First, a litigant may bring an as-applied 
challenge alleging that the statute is unconstitutional in the 
specifi c circumstances before the court.26 As-applied challenges 
ultimately respect the democratic process.27 If “judicial power 
includes the duty ‘to say what the law is,’”28 then it surely 
includes the duty to assess the constitutionality of a statute 
as applied to the circumstances before the Court. Indeed, as-
applied challenges arguably are the only type of constitutional 
challenge contemplated by our constitutional system.29

Second, a litigant may bring a standard facial challenge30 
by alleging “that no set of circumstances exists under which 
the Act would be valid”31 or that the statute lacks “a plainly 
legitimate sweep.”32 Like all facial challenges, a standard facial 
challenge requires the Court to address circumstances that are 
not specifi cally before the Court and, if successful, to render 
a broad decision. In this respect, standard facial challenges 
disrespect the democratic process. However, because there 
is “a heavy burden of persuasion” and because courts must 
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“give appropriate weight to the magnitude of that burden,”33 
standard facial challenges alleging no set of circumstances pose 
fewer problems for the democratic process. Th e most recent 
example of a successful standard facial challenge is the District 
of Columbia gun case.34 

Th ird and most signifi cantly, in some limited contexts, 
litigants may bring a facial challenge alleging overbreadth.35 In 
a facial challenge alleging overbreadth, the law is invalidated 
in all applications because it is invalid in many applications.36 
In an overbreadth challenge:

Th e showing that a law punishes a “substantial” amount of 
protected free speech, “judged in relation to the statute’s plainly 
legitimate sweep,” suffi  ces to invalidate all enforcement of 
that law, “until and unless a limiting construction or partial 
invalidation so narrows it as to remove the seeming threat or 
deterrence to constitutionally protected expression.”37 

Facial challenges alleging overbreadth not only “invite judgments 
on fact-poor records, but they entail a further departure from the 
norms of adjudication in federal courts: overbreadth challenges 
call for relaxing familiar requirements of standing to allow a 
determination that the law would be unconstitutionally applied 
to diff erent parties and diff erent circumstances from those at 
hand.”38 Like all facial challenges, a facial challenge alleging 
overbreadth requires the court to address circumstances that 
are not specifi cally before the court and, if successful, to render 
a broad decision. However, unlike a standard facial challenge, 
a facial challenge alleging overbreadth does not require a 
showing that the statute is always unconstitutional. It simply 
requires a showing that the statute is unconstitutional in many 
applications. Because a statute is invalidated in all applications 
simply because it is unconstitutional in some applications, facial 
challenges alleging overbreadth show the greatest disrespect for 
the democratic process.

Because of the enormous jurisprudential costs, the Court 
has “recognized the validity of facial attacks alleging overbreadth 
(though not necessarily using that term) in relatively few 
settings, and, generally, only on the strength of a specifi c 
reason[ ]… weighty enough to overcome the Court’s well-
founded reticence.”39 In the last years of the twentieth century, 
the Supreme Court entertained overbreadth challenges in the 
free speech,40 right to travel,41 abortion,42 and congressional 
enforcement of the Fourteenth Amendment contexts.43 
“Outside these limited settings, and absent a good reason,” 
the Court has refused to entertain facial challenges alleging 
overbreadth.44 

II. NEW LIMITS ON FACIAL CHALLENGES

Th e decision to entertain a facial challenge—whether 
based on no set of circumstances or overbreadth—has enormous 
consequences for the judicial craft. As the Court recently 
explained: 

Facial challenges are disfavored for several reasons. Claims of 
facial invalidity often rest on speculation. As a consequence, 
they raise the risk of “premature interpretation of statutes on the 
basis of factually barebones records.” Facial challenges also run 
contrary to the fundamental principle of judicial restraint that 
courts should neither “‘anticipate a question of constitutional 
law in advance of the necessity of deciding it’” nor “‘formulate a 

rule of constitutional law broader than is required by the precise 
facts to which it is to be applied.’” Finally, facial challenges 
threaten to short circuit the democratic process by preventing 
laws embodying the will of the people from being implemented 
in a manner consistent with the Constitution. We must keep 
in mind that “‘[a] ruling of unconstitutionality frustrates the 
intent of the elected representatives of the people.’”45

If the Court allows a facial challenge, there are implications for 
the burden of proof, the remedy that may be employed, and 
the scope of the judicial rule that will result. Recognizing these 
consequences, the Roberts Court has imposed both implicit and 
explicit limits on facial challenges—particularly facial challenges 
alleging overbreadth.

First, the Supreme Court has cast serious doubt on 
the viability of facial challenges alleging overbreadth in the 
abortion context. Previously, the Court had indicated that it 
would invalidate an abortion statute in all applications simply 
because the statute was unconstitutional in a “large fraction” 
of applications.46 However, in upholding the federal partial 
birth abortion statute, the Court expressed disapproval of facial 
challenges alleging overbreadth in the abortion context.47 As 
the Court explained:

[T]hese facial attacks should not have been entertained in 
the fi rst instance. In these circumstances the proper means to 
consider exceptions is by as-applied challenge. Th e Government 
has acknowledged that pre-enforcement, as-applied challenges 
to the Act can be maintained. Th is is the proper manner to protect 
the health of the woman if it can be shown that in discrete and 
well-defi ned instances a particular condition has or is likely to occur 
in which the procedure prohibited by the Act must be used. In an 
as-applied challenge the nature of the medical risk can be better 
quantifi ed and balanced than in a facial attack.

Th e latitude given facial challenges in the First Amendment 
context is inapplicable here.... It is neither our obligation nor 
within our traditional institutional role to resolve questions 
of constitutionality with respect to each potential situation 
that might develop. “[I]t would indeed be undesirable for this 
Court to consider every conceivable situation which might 
possibly arise in the application of complex and comprehensive 
legislation.” For this reason, “[a]s-applied challenges are the basic 
building blocks of constitutional adjudication.” 48

In the abortion context, the principles of judicial restraint 
require federal courts to adjudicate the constitutionality of 
abortion statutes on a case-by-case basis, not to make broad 
pronouncements regarding litigants and circumstances not 
before the Court.

To be sure, the Court did not explicitly reject facial 
challenges alleging overbreadth in the abortion context. Instead, 
it noted that facial challenges of any sort “impose ‘a heavy 
burden’ upon the parties maintaining the suit. What that burden 
consists of in the specifi c context of abortion statutes has been 
a subject of some question. We need not resolve that debate.”49 
Nevertheless, by expressing disapproval of facial challenges 
alleging overbreadth in the abortion context and by refusing to 
entertain such a challenge in Gonzales, the Court sent a clear 
signal regarding the use of such challenges in the future.

If the Court were to reject explicitly facial challenges 
alleging overbreadth, it would revolutionize abortion 
jurisprudence. Any statute imposing signifi cant restrictions 



56  Engage Vol. 9, Issue 3

on abortion may be applied in an unconstitutional manner. 
Because facial challenges alleging overbreadth generally have 
been available in the abortion context, abortion rights advocates 
used the possibility of some unconstitutional applications 
to invalidate the statute in all applications. Th us, the States’ 
ability to regulate abortion in a signifi cant manner has been 
limited, if not eff ectively abolished. However, if facial challenges 
alleging overbreadth are not permitted in the abortion context, 
the possibility of some unconstitutional applications will not 
prevent the enforcement of the statute. All abortion litigation 
will be narrow as-applied challenges rather than sweeping 
overbreadth challenges. While abortion statutes may be 
invalidated in some applications, the statutes will be enforceable 
in other applications. 

Second, by restricting the remedial powers of federal 
courts, the Roberts Court has imposed implicit limits on facial 
challenges alleging overbreadth. Articulating the scope of federal 
court remedial powers, the Court observed:

Th ree interrelated principles inform our approach to remedies. 
First, we try not to nullify more of a legislature’s work than is 
necessary, for we know that “[a] ruling of unconstitutionality 
frustrates the intent of the elected representatives of the people.” 
It is axiomatic that a “statute may be invalid as applied to one 
state of facts and yet valid as applied to another.” Accordingly, 
the “normal rule” is that “partial, rather than facial, invalidation 
is the required course,” such that a “statute may... be declared 
invalid to the extent that it reaches too far, but otherwise left 
intact.” 

Second, mindful that our constitutional mandate and 
institutional competence are limited, we restrain ourselves 
from “rewrit[ing] state law to conform it to constitutional 
requirements” even as we strive to salvage it. Our ability to devise 
a judicial remedy that does not entail quintessentially legislative 
work often depends on how clearly we have already articulated 
the background constitutional rules at issue and how easily we 
can articulate the remedy. In United States v. Grace, for example, 
we crafted a narrow remedy much like the one we contemplate 
today, striking down a statute banning expressive displays only 
as it applied to public sidewalks near the Supreme Court but 
not as it applied to the Supreme Court Building itself. We later 
explained that the remedy in Grace was a “relatively simple 
matter” because we had previously distinguished between 
sidewalks and buildings in our First Amendment jurisprudence. 
But making distinctions in a murky constitutional context, or 
where line-drawing is inherently complex, may call for a “far 
more serious invasion of the legislative domain” than we ought 
to undertake. 

Th ird, the touchstone for any decision about remedy is 
legislative intent, for a court cannot “use its remedial powers 
to circumvent the intent of the legislature.” After fi nding an 
application or portion of a statute unconstitutional, we must 
next ask: Would the legislature have preferred what is left of 
its statute to no statute at all? All the while, we are wary of 
legislatures who would rely on our intervention, for “[i]t 
would certainly be dangerous if the legislature could set a net 
large enough to catch all possible off enders, and leave it to the 
courts to step inside” to announce to whom the statute may be 
applied... “Th is would, to some extent, substitute the judicial 
for the legislative department of the government.”50 

Where “[o]nly a few applications of [a statute] would present 
a constitutional problem,” federal courts should not choose 
“the most blunt remedy” of invalidating a statute in its 

entirety.51 Instead, the federal courts are limited to issuing “a 
declaratory judgment and an injunction prohibiting the statute’s 
unconstitutional application.”52 

Because a federal court’s remedial power is limited to 
enjoining only the unconstitutional applications of a statute, it is 
diffi  cult to see how the overbreadth doctrine could apply outside 
of the First Amendment free speech context. By its very terms, 
the overbreadth doctrine invalidates a statute in all applications 
simply because it is unconstitutional in some applications. 
Indeed, by holding that lower federal courts should not have 
entertained such a challenge to a federal abortion statute,53 
the Court reinforced the implicit message of Ayotte—facial 
challenges alleging overbreadth are not permitted outside of 
the First Amendment free speech context.

Th ird, the Court seems to be limiting facial challenges 
alleging overbreadth to the First Amendment free speech 
context. In 2004, the Court indicated in Sabri that it allowed 
facial challenges alleging overbreadth in many contexts including 
abortion.54 Since 2004, the Court has never allowed a facial 
challenge alleging overbreadth outside of the First Amendment 
context. Moreover, its discussions of facial challenges alleging 
overbreadth have referred only to the First Amendment.55 
Admittedly, these references are dicta not binding in a future 
case.56 However, the Sabri language arguably is also dicta.

Of course, despite its apparent rejection of facial challenges 
alleging overbreadth in other contexts, the Court has reaffi  rmed 
the viability of the doctrine in the First Amendment free speech 
context.57 However, the Court has refi ned the overbreadth 
doctrine so that it is more diffi  cult for litigants to prevail. “Th e 
fi rst step in overbreadth analysis is to construe the challenged 
statute; it is impossible to determine whether a statute reaches 
too far without fi rst knowing what the statute covers.”58 In 
determining the reach of the statute, “‘the elementary rule is 
that every reasonable construction must be resorted to, in order 
to save a statute from unconstitutionality.’”59 Th e Court must 
“interpret statutes, if possible, in such fashion as to avoid grave 
constitutional questions.”60 If “an alternative interpretation of 
the statute is ‘fairly possible,’ we are obligated to construe the 
statute to avoid such problems.”61 If courts narrowly construe 
the statute, it is far less likely that it will be facially invalidated on 
overbreadth grounds.62 Moreover, even in the First Amendment 
context, the “‘strong medicine’ of the overbreadth doctrine” may 
not be available when the targets of the statute “are suffi  ciently 
capable of defending their own interests in court that they 
will not be signifi cantly ‘chilled.’”63 Furthermore, as the Court 
emphasized, “the ‘mere fact that one can conceive of some 
impermissible applications of a statute is not suffi  cient to render 
it susceptible to an overbreadth challenge.’”64 

 Fourth, a more subtle, but equally signifi cant shift has 
occurred in the Court’s sovereign immunity jurisprudence.65 
Prior to 2004, the Supreme Court’s decisions invalidating 
or upholding Congress’ attempts to diminish the States’ 
sovereign immunity were facial holdings. 66 Garrett, Kimel, 
Alden, Florida Prepaid, and Seminole Tribe rejected abrogation 
for all applications of the statute at issue.67 Similarly, Hibbs 
upheld abrogation for all applications of the statute at issue.68 
In sharp contrast, recent decisions invalidating or upholding 
Congress’ eff orts to diminish the States’ sovereign immunity 
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are as-applied, rather than facial, holdings.69 For example, in 
Georgia, the Court did not fi nd abrogation for all ADA Title 
II claims in the prison context, but only for those claims that 
actually involve a violation of the Fourteenth Amendment.70 
Similarly, in Lane, the Court did not fi nd abrogation for all ADA 
Title II claims in all contexts, but only for claims involving the 
fundamental right of access to the courts.71 Th is new emphasis 
on as-applied rather than facial holdings casts serious doubt 
on the continued validity of the facial aspect of the pre-2004 
holdings.72 For example, if Congress may abrogate sovereign 
immunity for statutory claims involving an actual constitutional 
violation,73 then that portion of Garrett holding that Congress 
may not abrogate sovereign immunity for ADA Title I a claim 
involving constitutional violations is suspect.74 Similarly, if 
Congress may abrogate sovereign immunity for statutory claims 
involving an actual constitutional violation,75 then that portion 
of Florida Prepaid holding that Congress may not abrogate 
sovereign immunity for intellectual property claims that allege 
an unconstitutional taking of property is suspect. 

III. THE JURISPRUDENTIAL IMPLICATIONS

As the title of this essay suggests, these new limits on facial 
challenges result in a greater respect for the democratic process. 
Th is greater respect has signifi cant jurisprudential implications 
for: (1) the burden of proof for litigants who wish to pursue a 
facial challenge; (2) the remedial powers of the judiciary when 
confronted with an unconstitutional application of a statute; 
and (3) the scope of the Court’s rulings. Th e discussion below 
details all three implications.

First, these new limitations impose a greater burden of 
proof on litigants who wish to pursue a facial challenge. Respect 
for the democratic process requires the judiciary to refrain from 
“speculation” and the “premature interpretation of statutes on 
the basis of factually barebones records.”76 “Although passing on 
the validity of a law wholesale may be effi  cient in the abstract, 
any gain is often off set by losing the lessons taught by the 
particular, to which common law method normally looks.”77 
As the Court explained:

In determining whether a law is facially invalid, we must be 
careful not to go beyond the statute’s facial requirements and 
speculate about “hypothetical” or “imaginary” cases. Th e State 
has had no opportunity to implement I-872, and its courts have 
had no occasion to construe the law in the context of actual 
disputes arising from the electoral context, or to accord the 
law a limiting construction to avoid constitutional questions. 
Exercising judicial restraint in a facial challenge “frees the Court 
not only from unnecessary pronouncement on constitutional 
issues, but also from premature interpretations of statutes in 
areas where their constitutional application might be cloudy.”78 

 Th us, the focus of any facial constitutional challenge will be 
on actual evidence, not conjecture.

Some of the election cases from the October 2007 term 
demonstrate the point. In Crawford—a facial challenge to 
Indian’s voter identifi cation statute—the Court refused 

to perform a unique balancing analysis that looks specifi cally at 
a small number of voters who may experience a special burden 
under the statute and weighs their burdens against the State’s 
broad interests in protecting election integrity. Petitioners urge 
us to ask whether the State’s interests justify the burden imposed 

on voters who cannot aff ord or obtain a birth certifi cate and who 
must make a second trip to the circuit court clerk’s offi  ce after 
voting. But on the basis of the evidence in the record it is not 
possible to quantify either the magnitude of the burden on this 
narrow class of voters or the portion of the burden imposed on 
them that is fully justifi ed rejected a facial challenge to Indiana’s 
voter identifi cation requirement.79

Similarly, in Washington State Grange—a facial challenge to the 
Washington’s primary system—the Court rejected the plaintiff ’s 
argument about voter confusion: 

Of course, it is possible that voters will misinterpret the candidates’ 
party-preference designations as refl ecting endorsement by the 
parties. But these cases involve a facial challenge, and we cannot 
strike down I-872 on its face based on the mere possibility of 
voter confusion. Because respondents brought their suit as a 
facial challenge, we have no evidentiary record against which 
to assess their assertions that voters will be confused. Indeed, 
because I-872 has never been implemented, we do not even have 
ballots indicating how party preference will be displayed.80

In rejecting both facial challenges, the Court left open the 
possibility that some future plaintiff  might demonstrate that 
the statute was unconstitutional as applied to them.81 However, 
such a challenge will require facts, not fantasy.

Second, these new limitations on facial challenges restrict 
the remedial powers of the judiciary. Respect for the democratic 
process requires that laws “embodying the will of the people” be 
“implemented in a manner consistent with the Constitution.”82 
Even if a statute is unconstitutional in the circumstances of the 
case, the statute can still be enforced in other circumstances not 
involved in the case. Legislatures are not required to rewrite 
existing laws simply because the laws are unconstitutional in 
some applications. Nor are legislatures required to draft their 
new statutes as narrowly as possible. If the democratic process 
results in a broad law that is unconstitutional in many instances, 
but constitutional in some instances, the statute remains on the 
books and enforceable in some limited circumstances. 

To illustrate, consider Virginia’s sodomy statute, 
which prohibits oral and anal sex between all persons in all 
circumstances.83 Since Lawrence held that States generally may 
not prosecute private sexual conduct between consenting adults, 
the statute is unconstitutional in many applications.84 Yet, 
Virginia’s sodomy statute has some constitutional applications.85 
“Despite its use of seemingly sweeping language, the holding in 
Lawrence is actually” a narrow as-applied holding.86 Lawrence 
forbids any governmental “intrusion upon a person’s liberty 
interest when that interest is exercised in the form of private, 
consensual sexual conduct between adults.”87 While Lawrence 
established “a greater respect than previously existed in the law 
for the right of consenting adults to engage in private sexual 
conduct,”88 it has no impact on the ability of the States to 
prosecute sexual conduct between an adult and a minor89 or 
sexual conduct that occurs in public. Th us, Virginia’s sodomy 
statute is constitutional as applied to conduct involving a 
minor90 or conduct that occurs in public.91

Third, the new limitations preclude broad judicial 
holdings. Respect for the democratic process requires “that 
courts should neither ‘anticipate a question of constitutional 
law in advance of the necessity of deciding it’ nor ‘formulate a 
rule of constitutional law broader than is required by the precise 
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facts to which it is to be applied.’”92 Th ere is no duty “to resolve 
questions of constitutionality with respect to each potential 
situation that might develop.”93 “As-applied challenges are the 
basic building blocks of constitutional adjudication.”94 Yet, 
a commitment to narrow decisions is not a rejection of clear 
bright-line rules. Nor is it an embrace of vague and amorphous 
judicial balancing tests. Rather, a commitment to narrow 
decisions simply means that the court will adopt narrow precise 
bright-line rules rather than broad bright-line rules. 

Th e Court’s recent sovereign immunity jurisprudence 
demonstrates the point. In 2005, I suggested in these pages 
that the Court’s sovereign immunity jurisprudence should 
be simplified.95 I proposed a bright-line rule—Congress 
may diminish sovereign immunity for statutory claims that 
involve a constitutional violation, but Congress may not 
diminish sovereign immunity for statutory claims that do not 
involve a constitutional violation. In 2006, Georgia adopted 
the fi rst half of the proposed rule—Congress may always 
diminish sovereign immunity for statutory claims involving 
a constitutional violation,96 but expressly reserved the second 
half of the proposed rule—whether Congress may diminish 
sovereign immunity for statutory claims that do not involve a 
constitutional violation.97 Since Georgia, the lower courts have 
held that Congress may not diminish sovereign immunity for 
non-constitutional claims involving disabled parking permits,98 
but may diminish sovereign immunity for non-constitutional 
claims involving disability discrimination in higher education.99 
While the decisions conflict with respect to the broad 
question—whether Congress may diminish sovereign immunity 
for non-constitutional claims, the decisions are consistent on 
a narrow precise question—whether Congress may diminish 
sovereign immunity for non-constitutional claims in either the 
parking or higher education contexts. Th e broader issue may 
never be fully resolved by the Court, and the narrower issues 
must await a confl ict regarding the same context.

CONCLUSION
If the democratic process is limited by a written 

constitution and if the ultimate meaning of the written 
constitution is determined by the courts, the potential power of 
the judiciary is unlimited. If the courts are to be mere umpires 
rather than serious players, then the judiciary must respect the 
democratic process. Th e Roberts Court’s new limitations on 
facial challenges “signal a basic shift in litigating constitutional 
claims.”100 While the Court certainly will vindicate the 
fundamental values of the Constitution, it will not indulge in 
speculation, invalidate constitutional applications of statutes, 
or render broad decisions. In sum, the Court’s role will play a 
reduced role in American life. 
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