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FEDERALISM AND SEPARATION OF POWERS

Howrping ENEMY COMBATANTS IN THE WAKE OF Hamdan

By Ronald D. Rotunda*

n Hamdan v. Rumsfeld, the Supreme Court reversed (5 to 3)

adecision that John Roberts had joined when he was on the

D.C. Circuit.! Hamdan held, first, that it had jurisdiction.
In other words, the Detainee Treatment Act of 2005, which
limited federal jurisdiction, did not apply to pending cases.?
Second, the Court held that the Uniform Code of Military
Justice did not authorize the President to set up “military
commissions” (or “war crimes tribunals” in popular parlance)
to try alleged war criminals.

In addition, a plurality of the justices offered their views
of the Geneva Convention.> However, the majority opinion
focused on what it saw were the limitations of the governing
statute. Justices Breyer, Ginsburg, Souter, and Kennedy
invited Congress to change the result by changing the statute.”
Congress then enacted a new law limiting habeas jurisdiction
and authorizing trial by military commission subject to
various safeguards. Congress enacted this new law, the Military
Commissions Act of 2006 (“MCA”), within months of the
decision in Hamdan.> Hence, Hamdan is primarily case based
on statutory interpretation. It merely holds that the President
needs congressional authorization for the military commission,
not that he cannot have military commissions at all.

Litigants promptly argued that this new statute was
unconstitutional—although four members of the majority in
Hamdan had invited such a statute and the three members of
the dissent saw no problem with the existing law.®

The D.C. Circuit, in Boumediene v. Bush,” rejected all
the challenges to the new law that the plaintiffs raised.® It held
(2 to 1) that the MCA limits federal courts of jurisdiction to
hear habeas and non-habeas claims by aliens detained as enemy
combatants. To accept appellants’ arguments “would be to defy
the will of Congress,” because “one of the primary purposes of
the MCA was to overrule Hamdan.”® The court held that the
MCA is constitutional. “The precedent in this court and the
Supreme Court holds that the Constitution does not confer
rights on aliens without property or presence within the United
States.”' There is no violation of the habeas corpus suspension
clause because historically, there was no habeas for an alien held
“outside the territory of the sovereign.”"!

In response, defense counsel for David Hicks, charged
with war crimes, responded that the President, the Secretary of
Defense, and Congress “intentionally created a rigged system
that guarantees convictions in order to cover up wrongdoing”
and that “everyone involved is potentially guilty of war crimes
greater than the charge against” Mr. Hicks."?

Charging the President, the Secretary of Defense,
and Congress with war crimes is a most serious charge. To
understand that charge, to understand Hamdan and its
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aftermath as represented by Boumediene, and to understand
future challenges to the MCA—Boumediene only dealt with
jurisdiction—it is necessary to take a brief romp through history,
focusing on the major cases.

I. Tue HisToricAL PRECLUDE
TO THE DETAINEE CASES OF 2004

A trio of cases that date back to the Civil War and World
War II set the stage for the Detainee Cases of 2004 and the
Detainee Case of 2006.

The first is Ex parte Milligan." This case grew out of the
Civil War but the Court decided it after the war had ended.
The commander of the Indiana military district ordered the
arrest of Milligan, a civilian. The military tried him in a court
martial, which convicted him and sentenced him to death. He
applied for a writ of habeas corpus, arguing that, as a civilian
and citizen of Indiana, a non-rebelling state, he was not under
the jurisdiction of a court martial.

'The Milligan Court summarized the crucial facts:

Milligan, not a resident of one of the rebellious states, or a prisoner
of war, but a citizen of Indiana for twenty years past, and never
in the military or naval service, is, while at his home, arrested
by the military power of the United States, imprisoned, and, on
certain criminal charges preferred against him, tried, convicted,
and sentenced to be hanged by a military commission, organized
under the direction of the military commander of the military

district of Indiana. Had this tribunal the /ega/ power and authority

to try and punish this man?'*

Under those facts, the Court said no. Congress could not
authorize such military commission to operate since “the late
rebellion” because the federal courts were open and operating,.
Milligan had never been behind enemy lines fighting for the
Confederacy, nor was he a Confederate soldier.

The Court decided the next major decision during
World War II. That case, Ex parte Quirin, often called the
Nazi Saboteurs case.”> At least one of the petitioners was an
American citizen working as a spy for the Germans. Unlike
Mt. Milligan, the American citizen had been behind enemy
lines. He returned to the United States as a spy for the Nazis.
Shortly after the government captured the alleged saboteurs in
this country, President Franklin D. Roosevelt created a military
tribunal on July 2, 1942, to try them for violating the laws of
war. The Government gave them appointed counsel and the
military tried them in secret.

While that Quirin military trial was proceeding, the
defendants applied for habeas relief. Supreme Court heard
oral argument on July 29, 1942, issued a very short per curiam
opinion, on July 31, 1942 (which denied petitioners leave to file
petitions for writs of habeas corpus), and then took a summer
recess. The military tribunal then found the suspects guilty; a
week after the July 31st opinion, the Government executed six
of them, including, Hans Haupt, who was a U.S. citizen. The
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Court returned from its recess and filed its extended opinion
on October 29, 1942.

Quirin imposed swift justice, some think too swift.
Detractors argue that J. Edgar Hoover wanted the trials in secret
so that he could take credit and the public would not know how
lucky the FBI had been in apprehending the saboteurs. True
enough. But there was also a less prosaic reason for the secrecy.
If the trial were public, the Nazi Government also would have
learned that its spies had almost succeeded in their sabotage,
and it would, therefore, be more likely to try again. In 1942, it
was not clear who would win the war. Every extra division of
American troops used to guard our borders was a division that
would not be fighting in the European or Pacific theaters.

Quirin held that rules protecting civilians from courts
martial while civil courts can function and are open do not
insulate enemy combatants from military jurisdiction. Milligan
was a civilian (a noncombatant), unlike Mr. Haupt, who was a
combatant, i.e., a soldier for the Nazis. Hence, Haupt was not
within the purview of Milligan’s holding.

Moreover, Haupt was more than a mere combatant or
solider for Germany. He was also a spy, and hence subject to
prosecution. The Government cannot prosecute enemy soldiers
merely because they are soldiers, but it can prosecute spies.
Quirin drew a distinction between “lawful” and “unlawful”
combatants (or “privileged” and “unprivileged” combatants).
The Court ruled that their status as “unlawful” removed them
(including the American citizen) from the purview of Milligan’s

holding:

By universal agreement and practice the law of war draws a
distinction between the armed forces and the peaceful populations
of belligerent nations and also between those who are lawful
and unlawful combatants. Lawful combatants are subject to
capture and detention as prisoners of war by opposing military
forces. Unlawful combatants are likewise subject to capture and
detention, but in addition they are subject to trial and punishment
by military tribunals for acts which render their belligerency
unlawful.'®

Quirin explained that Mr. Milligan was not “a part of
or associated with the armed forces of the enemy” but “was a
non-belligerent, not subject to the law of war....”" In contrast
to Mr. Milligan, the detainees in Quirin had been in Germany
and entered the United States as spies for the Third Reich.

The third decision, Johnson v. Eisentrager, also arose out
of World War I1."® A U.S. military commission in China tried
certain German soldiers and found that they had engaged
in military activity against United States in China affer the
surrender of Germany (but not after the surrender of Japan).
Hence, they violated the laws of war because they fought after
their country had surrendered. After their conviction, the U.S.
military detained these German nationals in a U.S. prison in
occupied Germany. They sued in the U.S. courts, claiming
that their military trial, conviction, and imprisonment violated
the Constitution, U.S. laws, and the Geneva Convention
governing treatment of prisoners of war. Their jailers, stationed
in Germany, were not parties to the proceeding, but the Court
assumed that “the respondents named in the petition have lawful
authority to effect that release.”” The Court, in other words,
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had no jurisdiction over the jailers but did have jurisdiction
over their superiors, such as the Louis A. Johnson, the Secretary
of Defense.

Justice Jackson, speaking for the Eisentrager Court,
phrased the issue as follows: “The ultimate question in this case
is one of jurisdiction of civil courts of the United States vis-a-vis
military authorities in dealing with enemy aliens overseas.”?
He found no jurisdiction.?! Neither the Constitution nor the
habeas statute gave jurisdiction to any federal court because the
jailers were outside the court’s jurisdiction:

We are cited to no instance where a court, in this or any other
country where the writ is known, has issued it on behalf of an
alien enemy who, at no relevant time and in no stage of his
captivity, has been within its territorial jurisdiction. Nothing in
the text of the Constitution extends such a right, nor does anything
in our statutes.”

Now, with the stage set, we move on to the Detainee
Cases of 2004.

II. Taue Turee DETAINEE CASES OF 2004

A. The Padilla Case

Rumsfeld v. Padilla, involved Jose Padilla, an American
citizen arrested when he entered the United States on a flight
that from Pakistan to Chicago.” The civilian authorities later
turned him over to U.S. military custody. The Government,
at that point, did not charge Padilla with a crime although it
had information that he was planning acts of terror, such as
blowing up buildings. Under these facts, Mr. Padilla was, like
Mr. Haupt, a spy who entered the United States after having
served the enemy in Afghanistan. However, unlike Mr. Haupt,
the Government captured Mr. Padilla at the border.

In Padilla, Chief Justice Rehnquist held (5 to 4) that
the immediate jailer, the commander of the naval brig in
Chatleston, South Carolina where the military detained Padilla,
was the only proper respondent in a habeas petition, so the
Southern District of New York did not have jurisdiction over
the commander. The Court dismissed the petition with leave
to re-file it in South Carolina.?*

Padilla remained in U.S. custody. He filed a habeas
petition in the district where he was confined, and the
Government presented evidence, under seal, that he was an
enemy combatant. The trial judge ruled that the Government
must either charge Padilla with a crime or release him. The
Fourth Circuit unanimously reversed.?

The Fourth Circuit held that the Authorization for Use
of Military Force permitted the President to detain Padilla
without charge, as an enemy combatant, until the end of
hostilities in Afghanistan. The facts were not in dispute because
Padilla’s lawyers stipulated that Al Qaeda operatives recruited
Jose Padilla—

to train for jihad in Afghanistan in February 2000, while Padilla
was on a religious pilgrimage to Saudi Arabia. Subsequently,
Padilla met with al Qaeda operatives in Afghanistan, received
explosives training in an al Qaeda-affiliated camp, and served as
an armed guard at what he understood to be a Taliban outpost.
When United States military operations began in Afghanistan,
Padilla and other al Qaeda operatives moved from safehouse to
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safehouse to evade bombing or capture. Padilla was, on the facts
with which we are presented, “armed and present in a combat
zone during armed conflict between al Qaeda/Taliban forces and
the armed forces of the United States.”... After receiving further
training, as well as cash, travel documents, and communication
devices, Padilla flew to the United States in order to carry out
his accepted assignment.”®

Given those stipulated facts, Mr. Padilla is similar to
the saboteurs in Quirin. In Hamdi, discussed below, Justice
O’Connor emphasized that Quirin (not earlier cases that
the dissent cited) is “the law today.”” As the Fourth Circuit
unanimously concluded, the President may —

detain militarily a citizen of this country who is closely associated
with al Qaeda, an entity with which the United States is at war;
who took up arms on behalf of that enemy and against our
country in a foreign combat zone of that war; and who thereafter
traveled to the United States for the avowed purpose of further
prosecuting that war on American soil, against American citizens
and targets.”®

'The Fourth Circuit’s reasoning is straightforward. It relied
on Quirin: Mr. Padilla has no more rights than Mr. Haupt in
Quirin. 'The Fourth Circuit accepted Quirin as controlling
because the O’Connor plurality in Hamdi reathirmed Quirin’s
continuing validity. The specific issue in Quirin was the
President’s authority to subject a United States citizen who was
also an enemy combatant to military trial. As the Fourth Circuit
noted, “the plurality in Hamdi went to lengths to observe
that Haupt [the American citizen], who had been captured
domestically, could instead have been permissibly detained for
the duration of hostilities.”? If you add the four justices who
joined the O’Connor plurality with Justice Thomas vote (he
would defer even more than the plurality to the power of the
executive to detainee enemy combatants), one has a majority.
The Fourth Circuit followed that majority.

However, the Quirin Court upheld a military #rial of
Haupt, while the issue in Padilla is the power of the military
to hold (detain) Mr. Padilla without trial. But “the plurality in
Hamdi rejected as immaterial the distinction between detention
and trial (apparently regarding the former as a lesser imposition
than the latter), noting that “nothing in Quirin suggests that
[Haupt's United States] citizenship would have precluded his
mere detention for the duration of the relevant hostilities.”*

One might respond, “but Padilla is only an alleged
combatant.” Not true. Recall that his own lawyers stipulated
that al Qaeda trained him and he was fighting the American
armed forces in Afghanistan. Then, al Qaeda told him to come
to the United States and cause mayhem.

Hence, the Fourth Circuit concluded that the President
has—

the power to detain identified and committed enemies such as
Padilla, who associated with al Qaeda and the Taliban regime,
who took up arms against this Nation in its war against these
enemies, and who entered the United States for the avowed
purpose of further prosecuting that war by attacking American
citizens and targets on our own soil—a power without which,
Congress understood, the President could well be unable to
protect American citizens from the very kind of savage attack

that occurred four years ago almost to the day.”
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Quirin approved of FDRs decision to try the unprivileged
enemy combatants. In Padilla, the court approved of the
President’s decision to detain the unprivileged enemy
combatant. Detention only lasts until the end of the war. We
do not know when that the war will end, but we do know that
it is not over yet. As Justice O’Connor recognized, the war in
Afghanistan will last as long as American troops are still fighting
there and dying there.*

The fact that we do not know when this war will end is
hardly unusual. Whenever a war starts, no one knows when it
will end. On December 8, 1941, no one knew when World
War II would end or who would win. No one knew, when the
“Seven Days War” started, when it would end. Historians did
not name that war the “Seven Days War” on day one or day
two. Similarly, when the “Seven Years War” or when the “Thirty
Years War” started, no one knew when they would end.

After the Padilla decision, the Government successfully
snatched defeat from the jaws of victory. The Government
argued that the case was moot, opposed certiorari, turned Padilla
over to civilian custody, charged him with various crimes and
began prosecution in an Article III court—a prosecution that
continues to this day. The Supreme Court denied certiorari,
allowed the transfer from the military authorities, but did not
decide the mootness issue.”

One wonders why the Government thought it could moot
the issues. They are not moot, for Padilla can sue for damages
for the period of his allegedly unlawful detention. Now that the
Government has indicted him, we should hardly be surprised if
he seeks to exclude any evidence procured against him because
of his allegedly unlawful detention. That issue also serves to
prevent mootness. Moreover, the Government still claims that
it has the right to detain enemy combatants such as Padilla; its
transfer of Padilla to the custody of an Article III court does
not change the Government’s claim, so the Government is free
to return to its old ways. For all these reasons, it is unlikely that
any court would find the issues moot.**

One might think that the Government should have
supported certiorari, so that it would know what the rules are.
Moreover, it could hardly find a better vehicle to set the stage
for a favorable ruling. Recall that Padilla szipulated that he was
an enemy spy sent to the United States to cause terror.®

B. The Rasul Case

Rasul v. Bush®® involved non-Afghan nationals (2
Australians, 12 Kuwaitis) captured abroad in connection with
the Afghanistan hostilities. The military held them at the
Guantdnamo Bay, Cuba, an American Naval Base. Their brief
emphasized that “[t]hey are not nationals of countries at war
with the United States, and they deny that they have engaged
in or plotted acts of aggression against the United States[.]”’

Justice Stevens, for the majority in Rasul, found that the
federal court has jurisdiction to hear the habeas claims but did
not decide what further proceedings may be necessary. The
Court did not even decide that the litigants would win, only
that the lower courts had jurisdiction to hear their petitions.

In Hamdi, decided the same day and discussed below, the
O’Connor plurality articulated procedures that it required for
U.S. citizens who claimed that they were not enemy combatants.
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One would think that the Rasu/ aliens would be entitled to no
greater protections than those afforded to U.S. citizens, so the
military decided to offer the Hamdi procedures to all detainees
held in Guantdnamo (whether or not they were citizens of allied
countries, like Australia, or countries not allies at the time of
capture, like Afghanistan or Iraq). The military created what
it called Combat Status Review Tribunals (called “CSRTs”) to
offer what Hamdi only required for U.S. citizens: a “meaningful
opportunity to contest the factual basis for [their] detention.”
‘The purpose of these tribunals is to decide if the alleged detainee
really is an enemy combatant, a problem caused because the
detainees do not wear uniforms.

The detainees in Rasul were similar to the detainees in
Johnson v. Eisentrager. To find jurisdiction, the Rasu/ Court first
had to distinguish Eisentrager. The Court did not overturn that
case. Instead, it said that statutory changes following Eisentrager
now gave the courts habeas jurisdiction. The court need not
have jurisdiction over the detainee as long as it has jurisdiction
over a custodian of the detainee.”’

If one compares the results in Rasul to Padilla, we have
an odd result: aliens held in Guantdnamo have more rights
that U.S. citizens held in the United States. Aliens held at
Guantdnamo can file a habeas petition anywhere in the United
States while U.S. citizens (and aliens held in this country) must
file suit in the federal district where the jailer resides. One
wonders why Congress would write a statute that way. We can
continue to wonder because the Court offers no explanation
why it was interpreting the habeas statute in Rasu/ and Padilla
to reach that result.

Rasul really foreshadowed the result in D.C. Circuit’s
opinion in Boumediene v. Bush."* Because Rasul was simply
interpreting the habeas statute differently given the change in
the statutory framework, Congress should be able to change the
result by changing the statute. That is what it did after Hamdan
v. Bush, discussed below.

One does not “suspend” habeas corpus by reverting to a
statutory definition that the Eisentrager had previously upheld
as constitutional. Recall that Eisentrager concluded that the
statute denied habeas to the habeas petitioners and that this
interpretation of the statute was constitutional. This result
would change if the Court were to decide that the Guantdnamo
Bay Naval Base is part of the sovereign territory of the United
States—a result that would surprise both the United States
and Cuba.

C. The Hamdi Case

Hamdj involved a natural-born American citizen captured
in Afghanistan allegedly fighting against American troops and
their coalition partners.*’ Mr. Hamdi allegedly fought for al
Qaeda and for the Taliban, a group that controlled Afghanistan
and harbored al Qaeda. Mr. Hamdi was captured with an
AK-47 in his hand, but his father claimed that his son went to
Afghanistan to do “relief work,” and arrived in Afghanistan less
than two months before September 11, 2001.%

Mr. Hamdi, the detainee, told a different story. He
said that he wanted to join the Saudi Army to obtain military
training so he could learn to kill Israelis. When the Saudi Army
rejected him, he sought military training in Afghanistan so that
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al Qaeda and the Taliban could teach him how to kill; then, he
would go to Israel so that he could kill Israelis.”* In that sense,
one might argue that rather than embracing the Taliban cause,
he simply wanted to use Americans as target practice. That
would still make him a terrorist and a danger.

The O’Connor plurality concluded that the military
could not detain a U.S citizen unless it first held a minimal
hearing to determine that the citizen was really a combatant.
One cannot tell that he is a combatant by looking at his uniform
because these combatants do not wear uniforms. However, the
fact that he was carrying an AK-47 and with a Taliban military
unit when captured did not help his position.*

In this war, unlike in previous ones, it is more difficult to
tell genuine enemy combatants from noncombatants because
the combatants generally do not wear uniforms. The United
States and its coalition partners (Afghan forces not under direct
US supervision) may capture people by mistake. The fact that
the United States has paid a bounty for some detainees only
serves to exacerbate the problem.

After this decision, the military created what it called
“Combat Status Review Tribunals,” or CSRTs, to determine if a
detainee was really an enemy combatant or simply captured by
mistake. These CSRTs are not war crimes tribunals (called, in
military parlance, “military commissions”). The job of CSRTs is
neither to punish nor to try. Instead, it is much more modest: to
determine if the detainee was really an enemy combatant instead
of an “errant tourist, embedded journalist, or local aid worker.”®
Because of this modest burden, Justice O’Connor emphasized
that the military can shift the burden of proof to the detainee,
who has to prove that the military was in error.

The military drafted the CSRT rules based on O’Connor’s
opinion in Hamdi. Her opinion said that the hearing officers
must not include anyone involved in the capture; that hearsay is
admissible; that rebuttable presumption favors the Government;
that each detainee may testify but has a right not to testify,
and that the detainee may call witnesses. Commentators have
criticized CSRTs because, for example, there is a rebuttable
presumption that favors the Government. But one must recall
that Justice O’Connor’s opinion created this presumption.

CSRT rules, like grand jury rules (and like Army
Regulation 190-8, on which O’Connor relied), do not
authorize lawyers to be present to represent the detainee. Hamdi
only requires CSRTs for U.S. citizens, but the military offers
them to all detainees held in Guantdnamo Bay.

Guerrilla wars are not new. The war on terrorism is really
a guerilla war where the battlefield is not limited to a particular
geographic area. The enemy combatants in this guerrilla war
do not normally wear uniforms. They also do not abide by the
laws of law. In other words, they do not carry their guns openly;
they target protected places, like mosques (which they use to
keep guns and supplies); they pretend to surrender when they
are not really surrendering, and so forth. Because they do not
wear uniforms, it is inevitable that we or our allies might capture
people whom we think are guerillas but are not.#’ The Supreme
Court required the military to create CSRTs in order to sort out
these mistakes, to make sure that we do not detain the “errant

tourist, embedded journalist, or local aid worker.”*
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Pursuant to this new procedure, the military has released
some detainees. Critics say that the CSRTs release too few
detainees, but one can argue that they release too many: the
military has recaptured or killed in battle about 5% to 10% of
the detainees it has released.”

The Court decided the war crimes issue in Hamdan v.
Rumsfeld, discussed next.

III. Hamp1 AND THE WAR CRIMES TRIBUNALS

A. Introduction

One of the President’s responses to the 9/11 attack was
to create war crimes tribunals or “military commissions” to
prosecute selected enemy combatants for alleged war crimes.
By 2006, the Government had charged 13 combatants. One of
these defendants was Salim Ahmed Hamdan, a Yemeni national,
who filed a habeas petition in federal court. He admitted being
bin Laden’s chauffeur between 1996 and 2001 but denied
committing war crimes.

In November 2001, during fighting in Afghanistan
with the Taliban, militia forces captured Hamdan and turned
him over to the U. S. military, which transferred him to the
Guantdnamo Bay Naval Base where the military held him as
an enemy combatant and eventually charged him, among other
things, with “conspiracy to commit war crimes.” He conceded
thata court martial constituted in accordance with the Uniform
Code of Military Justice (“UCM]”) would have authority to
try him, but argued, among other things, that the tribunal that
was trying him was not so constituted. The trial judge agreed
and used habeas to enjoin the military commission; the D.C.
Circuit reversed unanimously.

In Hamdan v. Rumsfeld, the Supreme Court (5 to 3)
reversed the D.C. Circuit.®® Chief Justice Roberts did not
participate because he had been on the panel that had ruled
against Mr. Hamdan.>' This case, in spite of all the publicity
surrounding it, did not involve constitutional issues, only a
statutory one. The Court held that the military commission
convened to try Hamdan lacked the power to proceed because
its structure and procedures violated the Uniform Code of
Military Justice (UCMYJ). Justice Stevens, in a portion of the
opinion that was a plurality, also argued that the Government’s
procedures violated the Geneva Conventions, but he could not
muster five votes for that proposition.>

Justice Stevens spoke for the Court on some issues and
for the plurality on others. Five other justices wrote various
concurrences and dissents in the 185-page opinion. The Court
said that the military could prosecute Hamdan under the UCM]J
if the tribunal had procedures akin to a court martial, or if
Congress authorized the President to use different procedures
for the defendants.

B. The Detainee Treatment Act and the AUMF
The Court held that the jurisdictional limitations of
the Detainee Treatment Act of 2005 (DTA) did not apply to
pending cases.” Congress enacted the DTA affer Hamdan had
applied for certiorari. It provides that “no court, justice, or
judge shall have jurisdiction to hear” the habeas application of
Guantdnamo Bay detainees.
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Then the Court agreed with Hamdan that no Act of
Congress authorized the President to create these military
commissions. The Court assumed that the Congressional
Authorization of the Use of Military Force (‘AUMF”) “activated
the President’s war powers” (citing Hamdi v. Rumsfeld) and
that “those powers include the authority to convene military
commissions in appropriate circumstances.” Moreover, “we
do not question the Government’s position that the war
commenced with the events of September 11, 2001,” but,
“there is nothing in the text or legislative history of the AUMF
even hinting that Congress intended to expand or alter the
authorization set forth in Article 21 of the UCM].”

C. Absence of a Formal Declaration of War

The Court was, frankly, unconcerned that Congress
had not “declared war” in a formal sense, because the Court
recognized that we are at war. Congress had passed the AUMF
and that is enough. “[W]e assume that the AUMF activated
the President’s war powers,”* and “we do not question the
Governments position that the war commenced with the events
of September 11,2001.”% Later, Stevens emphasizes yet again:
“nothing in our analysis turns on the admitted absence of either
a formal declaration of war or a declaration of martial law.”*

That theme repeats itself in all the detainee cases.”
Commentators often emphasize that this war is “different”
because there is no declaration of war. However, Congress does
not need to declare war in order for the President to make war.
Indeed, most of the wars that America has fought never involved
adeclaration of war. For example, Congress did not declare war
when we entered the Korean War, or the first Gulf War. The
Civil War, our bloodiest, was never declared.

Oddly enough, one can find a formal “declaration of war”
that began the present “war on terror,” but the United States
did not issue that declaration. The time was August 1996, and
al Qaeda’s leader, Osama bin Laden, actually “declared war”
on the United State. In 1998, he expanded his declaration to
include killing “Americans and their allies, civilians and military
... in any country in which it is possible to do it.”*®

While Congress never formally “declared war” on al
Qaeda, in 1998, after al Qaeda agents bombed U.S. embassies
in Kenya and Tanzania, the United States responded by firing
missiles at suspected al Qaeda targets in Afghanistan and Sudan.
The U.S. Ambassador to the United Nations promptly reported
this action to the Security Council: “In accordance with Article
51 of the United Nations Charter, I wish, on behalf of my
Government, to report that the United States has exercised
its right of self-defense in responding to a series of armed attacks
against U.S. Embassies and U.S. nationals.”

D. Afghanistan Not an International Conflict
The armed conflict in Afghanistan involves many nations
besides the United States. Armies of Australia, Great Britain,
Germany, Canada, NATO, and other countries are all fighting
to this day in Afghanistan against al Qaeda and its Taliban
supporters. And those supporters come from other countries
as well—from Saudi Arabia, Australia, Afghanistan, and 38

other countries.*
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Nonetheless, Justice Stevens opinion said that the present
conflict with al Qaeda and the Taliban, while not limited to
one nation, is not a conflict between nations. The Geneva
Convention’s Common Article IIT applies to an “armed conflict
not of an international character occurring in the territory of
one of the High Contracting Parties.” Stevens said that this
Article applies because this multi-nation conflict in Afghanistan
is not a conflict “of an international character.”

Stevens then argued because this conflict is not “of
an international character,” the President could not use
military commissions (instead of courts martial, the “regularly
constitute tribunals”) unless he made a special determination
that they are necessary. But the President has not made an
“official determination that it is impracticable to apply the
rules for courts-martial.”®! If he had made such an “official
determination,” the situation would change: “We assume that
complete deference is owed that determination.”®

Because the President had not made his determination to
the satisfaction of Stevens, the justices then had to decide if a
military commission was a “regularly constituted court” within
the meaning of the Geneva Conventions. They concluded that
a military commission is not a “regularly constituted court” but
a court martial would be.

E. Changing the Tribunal’s Rules

One reason the Hamdan majority concluded that the
commission is not regularly constituted is because “its rules
and procedures are subject to change midtrial, at the whim of
the Executive.”®® The Court was right.

After the Government had started the war crimes
proceedings and affer it had won in the Court of Appeals on July
15, 2005, it announced in October 2005 that it was changing
all the rules. The military’s appointing authority dramatically
changed the Commission rules—the rules that the D.C. Circuit
had approved—and then applied those changes to pending
proceedings.

Not surprisingly, the lawyers for the detainees complained.
Why would the Government create this problem? The
Government said it was imposing the change in order to make
the process more “efficient.”® The Supreme Court found, on
June 29, 2006, that the change in the rules was one reason why
the tribunals were not “regularly constituted.” The Government
imposed a self-inflicted wound that helped it to lose its case.

E Pro Se Representation

The Commission’s original rules, like its changed rules of
October 2005, did not allow the accused to represent himself.
The Commission, by fiat, assumed that no defendant was
competent enough to defend himself, although the Commission
thought that a defendant was competent enough to plead
guilty.

However, the standard rule in this country is that a
criminal defendant has a constitutional right to represent
himselfin a state or federal trial if he voluntarily and intelligently
elects to do s0.”> The Commission rules, until Congress imposed
a change by statute, forbade pro se representation.*

Consider the case of al Bahlul, a detainee charged with
war crimes who refuses civilian or military counsel. During
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the August 2004 war crimes proceedings, al Bahlul asked to
represent himself. Judge Brownback immediately said no. He
conducted no hearing to determine if al Bahlul was competent
enough to defend himself.

Later, al Bahlul then asked to make a statement and he
asked not to be interrupted. He started speaking and said:

As God is my witness, and the United States did not put any
pressure on me, I am an al-Qaeda member, and the relationship
between me and Sept. 11... ¢

“Stop!” yelled Judge Brownback, who interrupted him.
Brownback told the tribunal members—incorrectly—that he
cut off al Bahlul because the defendant’s statement, which was
not under oath, was inadmissible as evidence. The prosecution
objected to the judge’s announcement. Defense lawyers chimed
in. Eventually, after the lawyers spoke, Judge Brownback turned
back to al Bahlul, who had lost his train of thought and sat
down! We never heard what al Bahlul had to say. His complete
statement might well have been interesting.

Later, during the proceedings in January of 2006, al
Bahlul again asked to appear pro se. He made clear that he
rejected not only his military counsel but also his civilian
counsel:

I heard the judge say that I have appointed volunteer lawyers.
I would like to tell the judge and the people present here that
I never appointed any civilian lawyers, not directly, and not in
writing. And I am surprised to hear that from you. This is not
because—I’'m not surprised that some people [the civilian lawyers]
volunteered their services. Many people would like to volunteer
in this case just to get some fame. They ask for fame. They want
Jame for themselves and 1 do not appoint anyone by writing or
even by inference.%

Finally, Congress changed the Commission rules by statute in
order to allow the basic right of a defendant to represent and
speak for himself.

G. The Medoc Indians

During oral argument in the Hamdan case, Justice Breyer
asked the Government, “And if the president can do this, well,
then he can set up commissions to go to Toledo and, in Toledo,
pick up an alien and not have any trial at all, except before that
special commission.”® The Government could have responded
that Hamdan was not a U.S. citizen or alien picked up in
Toledo but an alien captured in Afghanistan. The Government
alleged that bin Laden’s admitted chauffer was aiding him in
his terrorist activities.

The military cannot simply prosecute aliens it finds in
Toledo. But if the hypothetical alien had been walking in Toledo
and the Government could prove that he was an enemy spy who
had been inside enemy lines fighting against the United States,
he would be like the aliens whom the Government captured
in the Quirin case. And, recall, Justice O’Connor told us that
Quirin is the law today.”

The Government’s power to detain enemy aliens was quite
limited. First, as the Fourth Circuit explained, the individual
must take up “arms on behalf” of an enemy warring against the
United States. Second, that person must have fought “against
our country in a foreign combat zone of that war,” and finally,
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he must have “traveled to the United States for the avowed
purpose of further prosecuting that war on American soil,
against American citizens and targets.””! That is a much more
limited power than the power to “go to Toledo and, in Toledo,
pick up an alien.”

Perhaps it was hard for the Government to rely on the
Fourth Circuit because it had fought mightily to make that
decision moot, appearing to manipulate the jurisdiction of the
federal court.”” Instead, the Government responded: “This is
much more of a call for military commissions in a real war than,
certainly, the use of military commissions against the Medoc
Indians or any number of other instances in which the President
has availed himself of this authority in the past.”” Justice Breyer
did not appear interested in the Medoc Indians.

H. Excluding the Defendant from Part of his Own Trial

One of the major issues that upset the Court was that
the commission rules authorized the tribunal to exclude the
accused and his civilian counsel (but not his military counsel)
from any part of the proceeding in order to protect classified
information. The Court considered this provision to be a
violation of one of the “most fundamental protections,” the
“right to be present.”’*

The provision also bothered the D.C. Circuit when it
considered this case. In the course of oral argument, Judge
Randolph asked the Government about this issue. Then he
added, “Doesn’t the Geneva Convention also contemplate secret
proceedings? Article 105 says that the court may hold in camera
proceedings when state secrets are at stake.” It appeared that
the judge was throwing a helpful comment to the Government.
If so, the Government rejected it: “I wasn’t aware that Article
105 said that... [w]e haven’t asserted Article 105 and I'm not
certain what the precise scope is....””

Perhaps the Government was secking a broad rule based
on some sort of inherent executive power. If so, by asking for
so much, it received very little. The Supreme Court found one
of the basic flaws in the military commission procedure is that
it allowed the court to exclude the detainee from part of the
proceedings.

The issue of whether the accused must be present at all
stages of his criminal trial—even if the Government claims that
military secrets require that the defendant (but not his lawyer)
be excluded for part of the trial—figured prominently in this
case, even though there had not yet been a trial. That raises
the obvious question: Did the military prosecutors plan to
introduce any classified evidence that might call the Hamdan’s
exclusion? In fact, the military prosecutors had no intention
of using and could not envision using any classified evidence
that would require Hamdan to be excluded from any part of his
trial. The prosecution simply was not relying on any classified
information and could not imagine moving to exclude him.”
But it appears this very relevant information was not brought
to the attention of the trial court, the D.C. Circuit, and the
U.S. Supreme Court.

The Supreme Court was concerned that Hamdan
had already been, excluded from his own trial.”” What the
Supreme Court apparently did not know was that the trial
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transcript showed that this exclusion (for a portion of the voir
dire) occurred because Hamdan’s own lawyer asked to exclude
Hamdan. The military prosecutors simply did not object.”

One would think the Court would have been interested
to know that defense counsel excluded their own client from
part of his voir dire and then successfully moved to enjoin the
proceedings because they had excluded their own client from
part of his voir dire. Why was the Court unaware? I do not
know.

CONCLUSION

Stevens, speaking for the Court in Hamdan, emphasized
that he assumed “the truth of the message implicit in that
charge—viz., that Hamdan is a dangerous individual whose
beliefs, if acted upon, would cause great harm and even death
to innocent civilians, and who would act upon those beliefs if
given the opportunity. It bears emphasizing that Hamdan does
not challenge, and we do not today address, the Government’s
power to detain him for the duration of active hostilities in
order to prevent such harm.”” So, Hamdan remained detained
as an enemy combatant.

His lawyers (and lawyers for other detainees) continued
litigation in the federal courts. The prime case was Boumediene
v. Bush,® which rejected all the habeas challenges to the new law
that the plaintiffs raised.®' The D.C. Circuit held that Congress
could change the habeas statute so that it did not cover aliens
who are outside (and who have never been within) the sovereign
territory of the United States.

However, that law raises other questions that are not yet
ripe. Indeed, they may never be ripe. One section of the new
law may be read to allow evidence procured by torture subject
to various conditions:

10 U.S.C. § 948r: Compulsory self-incrimination prohibited;
treatment of statements obtained by torture and other
statements

(a) In General —No person shall be required to testify against
himself at a proceeding of a military commission under this
chapter.

(b) Exclusion Of Statements Obtained By Torture.—A
statement obtained by use of torture shall not be admissible
in a military commission under this chapter, except against
a person accused of torture as evidence that the statement
was made.

(c) Statements Obtained Before Enactment Of Detainee
Treatment Act of 2005.— A statement obtained before
December 30, 2005 (the date of the enactment of the
Defense Treatment Act of 2005) in which the degree of coercion
is disputed may be admitted only if the military judge finds
that—

(1) the totality of the circumstances renders the statement
reliable and possessing sufficient probative value; and

(2) the interests of justice would best be served by
admission of the statement into evidence.
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(d) Statements Obtained After Enactment Of Detainee
Treatment Act of 2005.— A statement obtained on or
after December 30, 2005 (the date of the enactment of
the Defense Treatment Act of 2005) in which the degree of
coercion is disputed may be admitted only if the military

judge finds that—

(1) the totality of the circumstances renders the statement
reliable and possessing sufficient probative value;

(2) the interests of justice would best be served by
admission of the statement into evidence; and

(3) the interrogation methods used to obtain the
statement do not amount to cruel, inhuman, or
degrading treatment prohibited by section 1003 of the
Detainee Treatment Act of 2005.%

If a trial judge allows in evidence procured by torture, it
is hard to imagine that the federal court would allow that, no
matter how credible the evidence is. For example, if a witness
who was tortured says, “T hid the gun under the Oak tree,” that
statement may well be true, even if procured by torture. All one
has to do is dig under the oak tree and find the gun with the
witness’ fingerprints on it. The statement is true, but that does
not mean a court would allow that statement into evidence. The
trial judge should first determine if there was torture, coercion,
or “cruel, inhuman, or degrading treatment.”

While the legal battles will now proceed before the
military tribunals, they will eventually return to the federal
courts. But when they do, the Article III courts will decide
the remaining issues. Some issues, like the applicability of 10
U.S.C. § 948r, may never come up. But if they do, the federal
courts will not be reluctant to decide them, given the judicial
history thus far.
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