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and public policy issues from some of
the best legal minds in this country. It
is a collaborative effort, involving the
hard work and dedication of our fifteen
Practice Groups, along with outside
authors who volunteer their time and
expertise. ENGAGE seeks to contribute
to the marketplace of ideas in a way
that is collegial and intelligent. We offer
original ideas and perspectives, and hope
to raise the level of debate in the legal
community and beyond.

We hope that readers enjoy the articles
and come away with new information
and fresh insights. Articles are usually
chosen by our Practice Group chairmen,
but we strongly encourage readers to
send us any suggestions and responses
at info@fedsoc.org.
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ADMINISTRATIVE AW & REGULATION

REINING 1N THE AGENCIES: OVERSIGHT OF EXECUTIVE BRANCH RULEMAKING IN

THE 21ST CENTURY
By Alec D. Rogers*

Note from the Editor:

This article critiques current procedures for agency rulemaking and proposes an alternative. The Federalist Society takes no positions
on particular legal and public policy matters. Any expressions of opinion are those of the author. Whenever we publish an article
that advocates for a particular position, as here, we offer links to other perspectives on the issue, including ones opposed to the
position taken in the article. We also invite responses from our readers. To join the debate, please email us at info@fedsoc.org.

* Ian Millhiser, 7he Little-Noticed Conservative Plan To Permanently Lock Democrats Our Of Policymaking, THINK PROGRESS
(Nov. 16, 2015), available at http://thinkprogress.org/justice/2015/11/16/
permanently-lock-democrats-out-of-policymaking/.

* Press Release, Science Leaders Decry Congressional Attacks on Science-Based Policy, UN1ON OF CONCERNED SCIENTISTS (May
29, 2015), available at http://www.ucsusa.org/news/press _release/ Congressional-attacks-on-science-0498#.Vk44Q mrSM8.
* Elliot Negin, Industry-Funded Lawmakers Target Public Health and Environmental Protections, HurFiINgTON PosT BLoG (June

11, 2015), available at http://www.huffingtonpost.com/elliott-negin/industry-funded-lawmakers b _7556454.html.

* Executive Office of the President, Office of Management and Budget, Statement of Administration Policy: H.R. 367—Regulations
From the Executive in Need of Scrutiny Act of 2013 (July 31, 2013), available at https://www.whitehouse.gov/sites/default/files/

omb/legislative/sap/113/saphr367r 20130731.pdf.
* Clyde Wayne Crews Jr., 7he Problem With The White House Threat To Veto The REINS Act, Forses (July 28, 2015), available

/the-little-noticed-conservative-plan-to-

at http://www.forbes.com/sites/waynecrews/2015/07/28/the-problem-with-the-white-house-threat-to-veto-the-reins-act/.

I. INTRODUCTION

The lack of Congressional oversight of the regulatory
process is a problem of long standing. Agency-crafted regula-
tions have increasingly pushed aside congressionally authored
statutes in scope and importance, much as statutes once pushed
aside the common law.! This development is problematic in a
country that claims democratic governance, as regulators are
unelected and unaccountable to the people except insofar as
their representatives are able and willing to exercise effective
oversight.? In addition to the problem of democratic legiti-
macy, the separation of regulatory authority from democratic
responsibility can lead to bad rulemaking.?

As regulations have played an increasingly important role
in the lives of Americans, conventions for overseeing them
and checking excesses have fallen by the wayside. In 1983, a
key device for congressional oversight, the so-called legislative
veto, was struck down by the Supreme Court in the landmark
separation of powers ruling INS v. Chadha.* This method
whereby delegations by Congtress of rulemaking authority to
the executive were accompanied by mechanisms allowing for
one or both houses of Congress to reverse particular exercises
of such authority was held to violate the Constitution’s clauses

* Alec Rogers is the Manager of Government Policy at Xerox Corporation.
B.A. James Madison College ar Michigan State University, 1990; ].D.
University of Michigan, 1993. Full disclosure: I was Legislative Director
to Congressman Nick Smith when he introduced H.R. 2990, a forerunner
of the REINS Act, drafting the bill and the arguments in favor that
appeared in the Harvard Journal on Legislation. Any views expressed are
solely my own.
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regarding bicameralism and presentment.’

The removal of the legislative veto left Congress in a bind.
It could stop delegating its significant rulemaking power, thus
preserving its authority over the rules that govern the American
people. Or it could continue to delegate this authority, thus
preserving the federal government’s large and growing role in
American society, even in matters of increasing complexity.
Other less precise devices to control the agencies remained,
such as the power of oversight and the power of the purse. And,
of course, Congress could always change laws to override bad
regulations, or even cut off funding for their enforcement. But
they lacked the veto’s precision and efficiency.

In recent years, some in Congress have sought new
controls over the regulatory process. One fairly common state
practice is to empower a joint legislative committee to exercise
regulatory oversight and approval authority over regulations.
A few state constitutions provide for the committee to exer-
cise a veto over rules.® While such a body at the federal level
would likely run afoul of Chadha, some have proposed argu-
ably constitutional methods by which Congress could exercise
similar authority, such as by requiring further legislation to give
significant regulations legal effect.” In the mid-1990s, several
members of Congress proposed legislation along these lines.®
The underlying concept—that significant regulations could be
denied legal effect until Congress enacts legislation explicitly
allowing it—has resurfaced in recent years and is currently back
on Congress’s agenda.

This article will discuss the failure of past judicial and
congressional doctrines and devices to provide oversight of the
executive’s rulemaking, the current proposals, and the argu-
ments that have been put forth on both sides. It will close with
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a modest suggestion for how Congress might move forward in
trying to restore meaningful oversight.

II. JubiciaL OVERSIGHT

Although 21st century Americans take executive rulemak-
ing authority for granted, it was not always clear that it was
constitutional. The Constitution, on behalf of “We the People,”
vests “all legislative powers” in Congress.” That Congress can
delegate its legislative authority to executive departments is not
explicit in the Constitution’s text, but it has been done since the
beginning of the Republic. While the “non-delegation doctrine”
places theoretical limits on Congtess’s ability to devolve its
legislative authority to administrative agencies, the evolution of
the doctrine indicates that the Supreme Court has largely given
up trying to place practical limits on delegation.

In 1825, the Supreme Court was presented with the ques-
tion of whether state or federal law should govern procedures
regarding the writ of executions on judgments emanating
from federal courts.!” Counsel for defendants against whom
the writs had been executed had argued that congressionally
enacted statutes providing for the federal courts to regulate the
issuance of such writs constituted a constitutionally impermis-
sible delegation of legislative power to the courts. Congress,
not the federal courts, would need to create these rules. In the
absence of its exercise of such authority, there was no federal
law on point, and therefore state law should trump federal law.

Chief Justice John Marshall, speaking for a unanimous
court, found that Congress “may certainly delegate to others,
powers which the legislature may rightfully execute itself,” even
though it could not delegate “strictly and exclusively legislative
powers”.!! Perhaps some powers were not delegable, he reasoned,
but merely possessing the constitutional authority to make rules
(such as it had done for courts) did not preclude the possibil-
ity of delegating rulemaking authority. They needed to draw
a line “which separates those important subjects, which must
be entirely regulated by the legislature itself, from those of less
interest, in which a general provision may be made, and power
given to those who are to act under such general provisions, to
fill up the details.”*?

Marshall understood that differentiating between “im-
portant subjects” and “general provisions, to fill up the details”
could pose a difficult task, and cautioned that the Court would
take a limited role in policing Congress’s delegation of authority:

The difference between the departments undoubtedly is
that the legislature makes, the executive executes, and the
judiciary construes the law; but the maker of the law may
commit something to the discretion of other departments,
and the precise boundary of this power is a subject of
delicate and difficult inquiry, into which a court will not
enter into unnecessarily."

Subsequent courts would heed Marshall’s advice. In the
1928 case of J.W. Hampton, Jr. & Co v. U.S., the Supreme
Court upheld a statute allowing the president to adjust tariff
rates within certain bounds as he saw fit to “equalize the...
differences in costs of production in the United States and the
principal competing country.”'* Chief Justice William Howard
Taft’s opinion laid down the “intelligible principle” doctrine. So
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long as there was “an intelligible principle to which the person
or body authorized to fix such rates is directed to conform, such
legislative action is not a forbidden delegation of legislative
power.”" Taft’s formulation is still black letter law.'¢

Seven years later, the Supreme Court struck down two
New Deal programs under the “intelligible principle” standard.
In Panama Refining Co. v. Ryan, the Court struck down a key
portion of the National Industrial Recovery Act (NIRA) that
permitted the president to establish trade quotas, but did not
establish guidance on this grant of authority."” In the same
term, A.L.A. Schechter Poultry v. U.S. invalidated another key
provision of the NIRA that provided for the president to adopt
privately drafted “codes of conduct” in certain industries and
give them the force of law.”® These were not the decisions of
a bitterly divided Court. Only Justice Benjamin Cardozo dis-
sented in Panama Refining, but even he viewed the scheme in
Schechter as “delegation run riot” and joined with his brethren."

The non-delegation doctrine had found a little life, but it
would not last. The last time the Supreme Court held a statute
unconstitutional on non-delegation grounds was in 1935.
Since then, the Court has heard several challenges to statutes
on non-delegation grounds, but it has upheld them even with
only vague standards guiding the use of power.?* By 2001, the
Court had so retreated from the vigorous application of the
non-delegation doctrine that it found the delegation of clean air
rules “requisite to protect the public health” with “an adequate
margin of safety” had a satisfactorily intelligible principle in
Whitman v. American Trucking'

As the Supreme Court has reduced the importance of
the non-delegation doctrine as a judicial check on executive
rulemaking, the Administrative Procedure Act (APA) has arisen
in its place, with a focus on due process in administrative rule
making. Enacted in 1946, this statutory accord between the
executive and legislative branches has changed the role of the
courts from determining whether regulations are substantively
constitutional to ensuring that their promulgation satisfies
procedural requirements. The APA requires, among other
things, adequate notice of rulemaking to the public with an
opportunity for public comment, publication of the rulemaking
record to ensure that comments are considered, and a judicially
administrable system to oversee the process.”? The APA does
not limit the promulgation of rules themselves.

III. CONGRESSIONAL OVERSIGHT
A. The Legislative Veto

Congress has sought to counter the deleterious effects of
delegation through a wide variety of means. From the 1930s
to the 1980s, it enacted numerous provisions that allowed it
to overturn an executive branch action via legislative action
without presidential consent. Over 300 statutes provided for
some form of these “legislative vetoes.”*

As noted above, however, the use of legislative vetoes
ended after the Chadha case in 1983. Examining a legislative
veto that allowed one house of Congress to block a decision by
the Attorney General not to deport an alien, the Supreme Court
held that all legislative vetoes—not just one-house ones—were
unconstitutional.* Writing for the Court, Chief Justice Warren
Burger noted that the Constitution’s provisions on bicameral-
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ism and presentment® required that laws pass both houses of
Congress and be signed by the president.?® Blocking the decision
to suspend the deportation of Chadha would have the “purpose
and effect of altering the legal rights, duties, and relations of
persons,” which Congress could not do except through the
constitutionally prescribed mechanism of lawmaking.

The disappearance of a binding legislative veto created
concerns for a Congress wary of delegating broad authority to
the executive branch without some sort of guarantee that its
intent would be honored in the execution of that authority. One
solution was to draft conference reports accompanying legisla-
tion indicating where agencies had agreed to honor committee
votes as a matter of accord, even though not legally bound.”
As constitutional scholar Lou Fisher put it, such arrangements
“are not legal in effect. They are, however, in effect legal.”* So
long as comity between the branches held, such an informal
substitute could help alleviate concerns.

B. The Congressional Review Act

These “gentleman’s agreements” of the post-Chadha era,
however, have not satisfied partisans of a later era. Thirteen years
after Chadha, Congress enacted the Congressional Review Act
(CRA).” The CRA provides a mechanism for Congress to block
significant regulations from taking effect in a manner consis-
tent with the presentment clause. To do so, each house must
pass a resolution of disapproval and the president must sign it
(thereby blocking his or her own administration’s regulation)
or Congress must override his veto. The onus is on Congress
to initiate the process.

Since its 1996 enactment, the CRA has seen little use. It
has successfully stopped only one regulation that was promul-
gated at the end of the Clinton presidency but that, due to the
CRA’s provisions delaying the effective date of major regula-
tions, would not take effect until the early days of President
George W. Bush’s presidency. The change in executive allowed
the Republican Congress to block the regulation from taking
effect, which saved the Bush administration the trouble of re-
pealing it. The single success of the CRA in such an odd factual
setting illustrates its limited usefulness in stopping regulations.
But Congress should arguably make wider use of the CRA to
flag onerous regulations, facilitate debate over them, and rally
opposition to them within Congress.*

IV. Tue REINS Acr

The most recent attempt by Congress to deal with the
growth in administrative government is known as the “Regula-
tions from the Executive in Need of Scrutiny Act” or REINS.?!
Premised on the notion that “[o]ver time, Congress has exces-
sively delegated its constitutional charge while failing to conduct
appropriate oversight and retain accountability for the content
of the laws it passes,” REINS seeks to restore accountability and
transparency by subjecting regulations to a vote of congressional
approval before they take effect.’

REINS begins by requiring agencies to submit all rules to
Congtess, along with an analysis and conclusion as to whether
and why the rule constitutes a “major rule.” Interestingly, a
“list of other related regulatory actions intended to implement
the same statutory provision or regulatory objective” must be
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included as well; presumably, this would include any guidance,
interpretations, and similar supplements.*® Non-major rules
would take effect upon submission, but major rules would not
take effect until a joint resolution of approval was enacted into
law. If Congress does not act on a major rule within 70 days,
it would be deemed “not approved” and would not take effect.
There is an exception where the president makes a determina-
tion that failure to enact the rule would imperil health, safety,
or national security or would undermine the enforcement of a
criminal law or violate a trade treaty (in which case the regula-
tion would take effect for a 90-day non-renewable period).

Congress would consider resolutions of approval in accor-
dance with “fast track” procedures—including brief time tables
and prohibitions on amendment—forcing Congress to take a
quick “up or down” vote on approving the regulation. Therefore,
consideration of such rules would not be subject to a filibuster
or the numerous devices available for delaying consideration,
nor could the proposed rules be altered. The committee process
would not be skipped entirely, but the roles of committees with
appropriate jurisdiction would be significantly curtailed.

In the case of non-major rules, the presumption would
be reversed. Congress could use fast track procedures to vote a
resolution of disapproval blocking it from taking effect. Failing
to do so, however, the non-major rule would take effect within
60 days of its being reported to each house of Congress.

For major and non-major rules alike, the device being used
is the joint resolution. Not to be confused with the concurrent
resolution, a joint resolution must, like a bill, pass each house
of Congress in identical form and be signed by the president to
take effect. In short, the president would be part of the process
in either case. He or she would, of course, almost assuredly sign
joint resolutions approving major rules.

Judicial review has only a limited role under REINS. It
would amend 5 U.S.C. § 805 to read: “No determination,
funding, action or omission under this chapter shall be subject
to judicial review.”** However, a court would be allowed to de-
termine “whether a federal agency has completed the necessary
requirements under this chapter for a rule to take effect.”® It is
not clear whether an agency’s failure to properly classify a rule
as major, probably the most important failure it could make in
this scheme, would fall under this exception.

A. Arguments in Favor of the REINS Act

Supporters of the REINS Act point out the increasing
role that regulations play in governing our lives and impos-
ing hidden costs.*® Even granting that these regulations have
benefits as well as costs, and perhaps even more benefits than
costs, Congress still needs to ensure that regulations accurately
reflect its intent. Courts help ensure that the processes laid out
by Congress are followed when regulations are created. Yet
“judicial review does not delve into the policy choices agencies
make—nor should it. Whether a given agency is following the
best course is ultimately a decision for the political branches.”?’
Courts will defer to an agency’s interpretation of a statute so
long as it is reasonable.?®

Supporters argue that current processes are failing to
achieve constitutionally adequate Congressional oversight.
While the CRA can highlight regulations run amok, it can
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only stop the regulation where there is a two-thirds majority in
both houses of Congress. The legislative veto option has been
foreclosed by the Supreme Court.

The increasingly broken appropriations process provides
another impetus for REINS. Under normal appropriations
procedures, Congress enacts twelve bills to fund the activities
of U.S. government agencies. These bills sometimes contain
provisions barring funding for enforcing regulations Congress
believes are unlawful. In recent years, however, the congressional
appropriations process has broken down to the point where all
of the agencies will often be funded by a single bill. This provides
fewer opportunities for amendments, and any controversial
amendments that might provoke a veto will shut down the
entire U.S. government. It appears unreasonable, then, to attach
amendments pertaining to individual regulations.

In sum, given the increasing role of regulations and the
weakening of tools for Congress to oversee their promulgation,
Congtess needs to approve important regulations before they
take effect.

B. Arguments Against the REINS Act
Opponents of the REINS Act raise concerns regarding its

impact on the administrative state as well as its constitutional
viability. They condemn it as poorly tailored to the problems it
is attempting to solve and warn that it will not only harm the
“economy and society at large” but “fundamentally chang|e]
the constitutional structure of our government.” In their view,
proponents cite an overly broad estimate of the costs of regula-
tions, while failing to account for their benefits.*’ At the same
time, critics contend, many regulations are non-controversial
despite their status as “major regulations.”

Critics further charge that supporters ignore the many
checks built into the regulatory process, such as the parameters
of the authorizing statute, the Administrative Procedure Act,
and other statutes that put in place procedural hurdles for agen-
cies.*! Finally, Executive Order 12866 imposes internal criteria
for regulatory development within the executive branch. At the
end of the process stands the judiciary ready to thwart regula-
tions that fail to meet the many pre-existing legal requirements
for rule makers. These many safeguards render the REINS Act
unnecessary, they say. Meanwhile, many rules that are actually
eagerly awaited by program participants or vital to the public’s
health and safety may be needlessly delayed by a Congress where
floor time is a precious commodity and the pace is ponderous.

Critics contend that it is the REINS Act itself that would
“constitute a dramatic alteration of our constitutional order.”*
Constitutional concerns include the Constitution’s general
structure, which assigns the regulatory task to the executive as
a means of enforcing congressionally enacted statutes. Where
Congress chooses to “prescribe regulatory obligations very
specifically,” the executive is bound. When it writes more open
ended programmatic statutes, it is the job of the executive to fill
in the details in a “reasoned fashion.”# Further, the Supreme
Court’s ruling in Chadha that an executive decision could
not be vetoed by an act of one house of Congress poses more
constitutional problems for REINS. The REINS Act would, in
effect, subject the executive’s regulatory function to the same
sort of one-house veto. REINS represents old wine is new bottles
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in this regard, and the same concerns that drove the Court to
invalidate the one-house veto in Chadha will not be overcome
by REINS’ “superficially different format.”*

At the end of the day, the REINS Act could change
thousands of long standing regulatory regimes that have been
in place for decades, empowering one branch of government
over another, an indicia of suspicion noted by Chief Justice
Rehnquist in Morrison v. Olson.” Another criteria identified
in Morrison, the ability of the executive to exercise his consti-
tutionally appointed function (i.e. taking care that the laws be
faithfully executed), would also be undermined by REINS.
Congress’s ability to approve regulations is therefore suspect just
asa law requiring that Congress approve a prosecution would be.

V. CONCLUSIONS AND A PROPOSAL

The REINS Act has no chance of enactment in the current
political environment. Perhaps no president would support leg-
islation that would reduce his or her leverage over the lawmaking
process. It is good to see Members of Congress taking seriously
the impact that regulations can have both for good and ill and
asserting their responsibility to ensure that executive branch
rulemaking is consistent with congressional intent.

The constitutional arguments against the REINS Act
do not hold up under scrutiny. Critics concede that Congress
could legislate to the nth degree of granularity, but they nev-
ertheless maintain that the constitutional order is somehow
disturbed if rulemaking power is conditioned upon subsequent
congressional action because this puts form over substance in
evading Chadha. Yet it elevates form over substance to suggest
that Congress has plenary authority to legislate, but only if it
places the details in the U.S. Code before, rather than after,
rulemaking takes place.

Until there is an administration open to the enactment of
such a “fast track” regime for approval of regulations, Congress
should institute reforms at its own end of Pennsylvania Avenue.
This would include drafting more detailed bills that leave less
policymaking discretion in the hands of the executive branch.
Congress could also place a REINS-like provision in a single bill
granting rulemaking authority exercised pursuant to it subject
to congressional review. Limited to one law, this would be more
difficult to veto, and perhaps less tempting given its narrow
scope. It would also allow us to see whether Congress could
handle the responsibilities that a REINS regime would entail.

To again quote Lou Fisher: “Congress will remain a power
in shared administration... We should not be too surprised
or disconcerted if after the Court has closed the door to the
legislative veto, we hear a number of windows being raised.”*
REINS constitutes a highly transparent window through which
Congress can reengage with the executive to ensure that the
laws are faithfully implemented in accord with its intentions.
But Congress will need to demonstrate that it has the capacity
and good faith as well. Enacting a REINS-like procedure par-
ticular to the rulemaking authority in a statute could serve to
rebuild trust and confidence in both branches of government
in a polarized time.
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PEREZ V. MORTGAGE BANKERS ASSOCIATION: PORTENDING A RETURN TO JUDICIAL

ENGAGEMENT
By Stephen A. Vaden™

In a Term full of blockbuster cases considering the fate of
Obamacare and establishing gay marriage as a constitutional
right, it was easy to miss another case that may portend a larger
and potentially more consequential turn in jurisprudence yet
to come.! Perez v. Mortgage Bankers Association appears, at first
glance, to be an esoteric administrative law case addressing
a quirk in the D.C. Circuits standard of review for agency
regulations.? However, buried within the series of concurring
opinions in this case lie signs that a majority of the Court might
be willing to reclaim for the judiciary the preeminent role in
interpreting the vast sea of federal regulations that govern
Americans’ everyday lives. The main question is how far the
Court will go in defining deference down.

I. THE Case

Executive and administrative employees have long been
exempt from the forty-hour workweek rule under the Fair
Labor Standards Act, but the Secretary of Labor determines
who is an “administrative” employee. In 2004, through notice-
and-comment rulemaking, the Labor Secretary promulgated
regulations that exempted “[e]mployees in the financial services
industry” who “generally meet the duties requirements for the
administrative exception.”® The regulations further specified
that “an employee whose primary duty is selling financial
products does not qualify” for the exemption.* Following the
new regulations’ promulgation, the Labor Secretary interpreted
them to exempt mortgage-loan officers from the minimum-
wage and maximum-hour requirements. Because the Labor
Secretary’s ruling constituted an “interpretation” of her prior-
issued regulations, the Administrative Procedure Act (APA)
did not require the Labor Department to engage in further
notice-and-comment rulemaking.’

This interpretation governed until the Bush Administra-
tion gave way to the Obama Administration. In 2010, the
Labor Department reexamined its interpretation of the ad-
ministrative exemption and this time ruled that mortgage-loan
officers were not exempt from the wage-and-hour limitations.
Despite the about-face, the Department did not undergo the
notice-and-comment process; it just issued a new administra-
tive “interpretation” of its 2004 regulations. The Mortgage
Bankers Association sued, and the D.C. Circuit invalidated
the 2010 interpretation.®

Applying its nearly twenty-year-old Paralyzed Veterans
doctrine, the D.C. Circuit found that the Labor Department
could not change its interpretation of the 2004 regulations
without first going through the notice-and-comment process.
Paralyzed Veterans allowed agencies to issue a “definitive” in-
terpretation of their existing regulations; but once the agency
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issued an initial definitive interpretation, it could not change
that interpretation without going through the notice-and-
comment process. The D.C. Circuit reasoned that allowing
an agency to revise a prior interpretation without notice-and-
comment would effectively allow it to amend the rule it purports
to interpret.” Because the APA requires that amendments to
regulations go through the notice-and-comment process, the
D.C. Circuit held that changes to definitive interpretations
of regulations must follow the same procedural path.® The
Mortgage Bankers Association’s case was a simple application
of the Paralyzed Veterans rule. The Labor Department issued
its “definitive” interpretation exempting mortgage-loan offi-
cers from the wage-and-hour requirements in 2006. In 2010,
it reversed this interpretation without notice and comment.
Thus, under Paralyzed Veterans, the Labor Department’s 2010
interpretation was invalid.’

The case was equally simple for the Supreme Court—
except in the government’s favor. The APA establishes the
maximum procedural requirements for agency rulemaking;
courts lack the authority to add additional hurdles.'® The chal-
lenged Labor Department rule was an interpretive rule, and the
Mortgage Bankers Association had waived its opportunity to
argue otherwise.!" The APA states that notice-and-comment
procedures do “not apply . . .
Paralyzed Veterans doctrine thus violates the plain text of the

to interpretive rules.”’? The

APA by imposing a procedural requirement the statue expressly
disclaims. A rule that can be promulgated without notice-and-
comment may be amended the same way."?

II. THE CONCURRENCES

If that is all Perez said, it would not warrant more than
a passing mention. It is what three Justices went on to say in
their concurrences that gives Perez its true import. While the
D.C. Circuit may have chosen the wrong remedy, it did identify
a very real problem: the ability of the administrative state to
insulate its ever-expanding regulatory reach from meaningful
judicial review. Current Supreme Court precedent requires
federal courts to defer to agencies’ interpretations of their own
regulations. Known as Seminole Rock or Auer deference—after
the cases that established and reaffirmed the rule, respectively—
it requires judicial deference to almost any interpretation an
agency elects to give its regulations.'* Those who are subject to
these interpretive rules see it as rulemaking without checks or
balances. Justices Alito, Scalia, and Thomas view this problem
as one of the Supreme Court’s own creation and therefore a
problem that only the Supreme Court can remedy. Their three
separate concurrences, taken together, suggest that the era of
administrative deference may have passed its peak and that a
majority may be forming to reassert the judiciary’s role to say
what the law is.

Justice Alito’s short concurrence simply stated a willing-
ness to reconsider the Supreme Court’s longstanding Seminole
Rock doctrine granting deference to an agency’s interpretation
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of its own regulations.” Justices Scalia and Thomas, however,
delved more deeply into what they see as the problem at hand.
Justice Scalia’s opinion identified three key legal and practical
results of the Court’s decision in Seminole Rock. First, by giving
deference to an agency’s interpretation of its own regulations,
the Court has upset the balance between the executive and
judicial branches established by the text of the APA. While the
APA provides agencies with the power to issue rules interpreting
their own regulations and exempts those rules from notice-and-
comment procedures, it also provides that the federal courts
“shall . . .

and determine the meaning or applicability of the terms of an

interpret constitutional and statutory provisions

agency action.”'® Thus, as Justice Scalia sees it, Congress gave
agencies the power to “advise the public” about their preferred
interpretation of their own regulations through interpretive
rules, but it gave the judiciary the final say over what agency
regulations mean.!” By mandating that federal courts defer to
the interpretations agencies give their own regulations, the
Supreme Court has compelled “reviewing court[s] to ‘decide’
that the text means what the agency says.”'® The courts have
thus neutered their own statutory power to “interpret . . . and
determine the meaning or applicability of . . . agency actions.”"’

Second, this judicial deference destroys the practical differ-
ence between what the APA calls substantive rules—which are
meant to have the binding effect of law and must go through
the notice-and-comment process—and interpretive rules—
which do not. If a court must defer to an agency’s interpretive
rule, the distinction between substantive and interpretive
rules is meaningless to the regulated party. It must follow both
because the courts will defer to the agency and enforce both.?
Interpretive rules therefore “do have the force of law.”* As a
necessary corollary, Seminole Rock and its progeny allow agencies
to control the scope of their discretion. By writing broad and
vague substantive rules, an agency can leave gaps to fill later
through interpretive rules that are unhindered by notice-and-
comment procedures and the additional judicial scrutiny those
procedures afford.?? Courts cannot force agencies to respond
to cogent criticism submitted through public comments when
no comments are required.”

Third, Justice Scalia’s concurrence attacks the foundation
of modern administrative jurisprudence while also casting an
unstated accusatory finger back at the Justice himself. Taken in
its strongest form, his concern about the judiciary’s abdication
of its responsibility “to decide whether the law means what
the agency says it means” calls into question not just Seminole
Rock but also Chevron U.S.A., Inc. v. Natural Resources Defense
Council, Inc.,> which requires courts to show deference to
agency interpretations that resolve ambiguities in congressional
statutes, i.e., to defer to an agency’s substantive rules.”® The
APA’s provision granting courts the authority to “determine
the meaning of . . . agency action” applies to all agency actions,
not just the review of interpretive rules.”” Chevron, therefore,
seems to be vulnerable. But courts might tolerate abridgment
of their right to have the final say on the meaning of substan-
tive, but not interpretive, rules for a non-textual reason: the
traditional role of executive authority.”® The executive branch
traditionally has received leeway when resolving ambiguities
in congressionally-authored statutes but not when resolving
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ambiguities the executive branch creates itself. Whether such a
“tradition” should override a statutory command is a question
Justice Scalia here leaves unaddressed.

Also left unstated is the role Justice Scalia played in
creating the conundrum in which the concurring Justices find
themselves. He wrote the Court’s opinion in Auer, which also
involved interpretive rules under the Fair Labor Standards Act,
and which not only reaffirmed Seminole Rock but also declared
that the contrary position he now supports “would make little
sense.”” And only two Terms ago in Cizty of Arlington v. FCC,
Justice Scalia discounted the concerns expressed by Justices
Roberts, Kennedy, and Alito about judicial deference to an
agency’s interpretation of its own jurisdiction® by declar-
ing that “[s]tatutory ambiguities will be resolved, within the
bounds of reasonable interpretation, not by the courts but by
the administering agency.”' Any other result would call into
question “Chevron itself.”?? Two Terms later, it is Justice Scalia
raising the very questions he once dismissed.

Justice Thomas joined in this questioning at a more
theoretical level and without a concern for the continuing
validity of Chevron or other Supreme Court precedents. His
only stated concerns are that (1) the Court defend judicial
independence, which would mean that (2) the only interpre-
tation of a law or rule that can govern is the one that a court
independently determines is the best based on the text of the
provision.” Starting, as is his practice, with the history of the
Court’s jurisprudence, Justice Thomas notes that the language
from Seminole Rock that is causing such constitutional conster-
nation is dicta.** The Seminole Rock Court found that the text
of the regulation “clearly” determined the question at issue.®®
There was no need to defer because there was no ambiguity to
interpret. Nonetheless, Seminole Rock’s dicta spread throughout
federal jurisprudence and now governs an astounding number
of administrative actions covering topics as varied as forestry
policy to criminal law.?

Seminole Rock’s “holding,” in Justice Thomas’s view, has
caused the judiciary to relinquish its power to definitively
interpret the law to the agencies of the executive branch. Only
through deference could a regulation whose text has not
changed be given two diametrically opposite meanings in four
years. Thus, Thomas fears, the Courts abdication of its role
is leading the federal government to become a government
of men and not of laws. The meaning of a text will vary not
with its words but with the composition of the administration
enforcing it.” Justice Thomas finds the origins of this transfer
of power in the “belief that bureaucrats might more effectively
govern the country than the American people’—a belief that
originated in the writings of President Woodrow Wilson and his
fellow “progressives.”*® Given the gravity of these constitutional
concerns, Justice Thomas calls for reconsideration of “the entire

line of precedent beginning with Seminole Rock.”

III. ConcrLusioN

Perez therefore announces that at least three Justices are
willing to reconsider Seminole Rock, Auer, and their progeny.
Looking past Perez, however, a majority of the Court in recent
Terms has expressed unease with the amount of deference
agencies receive from the judiciary. In Cizy of Arlington, Justices
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Kennedy and Alito signed onto Chief Justice Roberts’s dissent,
which called on the Court to stop assuming that Congress has
delegated to agencies the power to interpret every ambiguity in
a statute. Instead, the Chief Justice argued that courts should
determine independently whether Congress has delegated the
power to interpret the specific ambiguity at issue.’ Chief Justice
Roberts and Justice Kennedy put this principle into practice
in the second Obamacare case, King v. Burwell.! There, Chief
Justice Roberts declined to defer to the IRS’s interpretation of
the phrase “an Exchange established by the State.”#? The Court
rather held that Congress had not delegated to the IRS the
authority to interpret a statutory provision involving the price
of health insurance—an area wholly outside the IRS’s expertise.
The Court instead interpreted the language on its own without
showing deference to the agency.®® A redefinition of the Court’s
role in interpreting administrative statutes and regulations,
therefore, already may be underway.

The Justices may differ on how far such a reexamination
of the Court’s administrative law jurisprudence should go. A
reconsideration of Chevron may or may not be on the table.*
It does appear that the days of federal courts deferring to agen-
cies’ interpretations of their own regulations are numbered.
Whether or not the Court chooses to go beyond Seminole
Rock and its progeny and reexamine deference more broadly
will determine how far the Court goes in reclaiming from the
executive branch the judiciary’s power to say what the law is.
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CaLirorNIA'S SCA 5 AND RaciAL PREFERENCES IN EDUCATION
By Anthony T. Caso*
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o Californias SCA 5: Dealing with t/Je \Vm’e Democratic Tem‘ DAILY Kos (March 18, 2014) available at htp://www.dailykos.
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(March 10, 2014), available at http://al

universities-or-most-racist-bill.

* Josie Huang, Complicated relationship: Asian-Americans and affirmative action, KPCC (March 13, 2014), available at htep://
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* Bernadette Lim, Being Asian-American in the Affirmative Action Debate, HurringTON Post (May 19, 2015), available at http://

www.huffingtonpost.com/bernadette-lim/being-asianamerican-in-th b _7295246.heml.

On May 15, 2015, a coalition of 60 organizations filed a
complaint with the United States Department of Education’s
Office of Civil Rights (OCR) alleging that Harvard and other
Ivy League schools discriminated against Asian American ap-
plicants in the college admissions process.! According to the
complaint, students that colleges identify as Asian American
must score 140 points higher on the SAT than similarly quali-
fied white applicants in order to win admission to these elite
schools.* While Harvard and other similar schools proudly boast
of their use of affirmative action to maintain a diverse student
body,® the OCR complaint alleges that there is a cap on Asian
American students at these schools. The complaint alleges that
the Ivy League schools are intent on limiting the population of
Asian American students in the same manner that they limited
the population of Jewish students nearly 100 years ago.*

California’s flagship university was not named in the
complaint. But how did UC Berkeley—the jewel in the crown
of the California university system—avoid being named?
Although the University of California earnestly wishes for the
legal authority to use racial preferences in their admissions,’ the
California Constitution as amended by Proposition 209 limits
its authority to do so.

The constitutional amendment instituted by Proposition
209 has been in effect since 1997, but it recently barely survived
an attempt to overturn its restrictions on racial preferences in
state university admissions. Asian American groups, not oth-

* Professor Caso is Clinical Professor of Law ar Chapman University
Fowler School of Law. He directs the Constitutional Jurisprudence Clinic
ar Chapman University Fowler School of Law. Prior to joining Chap-
man University, Professor Caso represented Ward Connerly and Governor
Pete Wilson on issues related to racial preferences in California state law.
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erwise known for their political activism in California, used
radio and social media to generate a firestorm of protest over
the proposal to change Proposition 209. These groups succeeded
in forcing the California legislature to drop a proposal to put a
measure on the ballot for voters to determine whether to allow
race-based admissions to resume in California.

I. CALIFORNIA PROPOSITION 209

Proposition 209, approved by California voters in 1996,
added Article I, section 31 to the California Constitution.
The measure implemented the broadest nondiscrimination
principle into California law providing: “The State shall not
discriminate against, or grant preferential treatment to, any
individual or group on the basis of race, sex, color, ethnicity, or
national origin in the operation of public employment, public
education, or public contracting.” The measure further defined
“state” to include every public entity (state and local) and
expressly included the University of California, the California
State University, California community colleges, and all public
schools in California.®

Proposition 209 did not have an immediate effect on the
University of California system. The Regents of the University
had already banned the consideration of race in admissions.
Ward Connerly, an African-American businessman appointed
to the Regents in 1993 by then-Governor Pete Wilson, spear-
headed the effort to end race preferences in UC admissions.
The 1995 decision to ban race in UC admissions made him
“one of the most vilified and controversial figures in higher
education,” according to the San Francisco Chronicle.” From
that narrow victory with the UC Regents, Connerly decided
to broaden this principle of nondiscrimination to nearly all
governmental practices in California. Proposition 209 was the
result of those efforts. Despite an active campaign opposing
the measure, California voters approved Proposition 209 by a
margin of 54 to 45 percent.?

13


http://www.dailykos.com/story/2014/3/18/1285555/-California-s-SCA-5-Dealing-with-the-wide-Democratic-tent
http://www.dailykos.com/story/2014/3/18/1285555/-California-s-SCA-5-Dealing-with-the-wide-Democratic-tent
http://alumni.berkeley.edu/california-magazine/just-in/2014-03-19/finally-way-diversify-cal-universities-or-most-racist-bill
http://alumni.berkeley.edu/california-magazine/just-in/2014-03-19/finally-way-diversify-cal-universities-or-most-racist-bill
http://www.scpr.org/blogs/multiamerican/2014/03/13/16074/sca-5-asian-americans-affirmative-action/
http://www.scpr.org/blogs/multiamerican/2014/03/13/16074/sca-5-asian-americans-affirmative-action/
http://www.huffingtonpost.com/bernadette-lim/being-asianamerican-in-th_b_7295246.html
http://www.huffingtonpost.com/bernadette-lim/being-asianamerican-in-th_b_7295246.html

OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

II. Tue LEGAL CHALLENGES TO PROPOSITION 209

Proponents of race preferences immediately challenged
the measure as a violation of the Equal Protection Clause of
the Fourteenth Amendment. United States District Court
Judge Thelton Henderson enjoined the measure, but the Ninth
Circuit Court of Appeals vacated the judgement and upheld
the state constitutional amendment.” The court ruled that,
“[a]s a matter of ‘conventional’ equal protection analysis, there
is simply no doubt that Proposition 209 is constitutional.”"’
The court also rejected the political structure argument—that
by placing the ban on race preferences in the state constitution,
the measure violates the political rights of minorities to seek
preference laws in the future. The court noted that “[t]he alleged
‘equal protection’ burden that Proposition 209 imposes on those
who would seek race and gender preferences is a burden that
the Constitution itself imposes.”"! The court concluded: “The
Fourteenth Amendment, lest we lose sight of the forest for the
trees, does not require what it barely permits.”"

That was not the end of the legal challenges, however.
In 2010, San Francisco urged the California state courts to
void Proposition 209 using the same political structure argu-
ment rejected by the Ninth Circuit. The California Supreme
Court ultimately rejected the argument.'? Affirmative action
advocates made another attempt to overturn Proposition 209
in the Ninth Circuit, this time joined by the president of the
University of California system. Again, however, the court re-
jected the challenge.' The United States Supreme Court finally,
after eighteen years of legal battles, rejected application of the
political structure argument to laws outlawing preferences and
discrimination."

Opponents of Proposition 209 also sought to undo it
legislatively. The state legislature attempted to override it with
a statute asserting that the measure did not define “discrimina-
tion” and adopting the International Convention on the Elimi-
nation of All Forms of Racial Discrimination as the controlling
definition. That international convention excepts preferences
from the definition of “discrimination” if they are meant to
ensure “adequate advancement of certain racial or ethnic groups
or individuals requiring such protection.” A California appellate
court rejected this definition as an attempt to amend the state
constitution by statute.'®

III. RacE PREFERENCES AT THE UNIVERSITY OF CALIFORNIA

Before Ward Connerly initiated his campaign to ban
discrimination and preferences in UC admissions and before
Proposition 209, the university system considered the race of
applicants for admission.”” To preserve its elite status, the Uni-
versity of California adopted a plan in the late 1950s to admit
only the top 12.5 percent of California high school graduates.
The UC Berkeley campus sought to counter the impact of this
restriction on minority groups by instituting an Education
Opportunity Program in 1964. Under that program, Berkeley
could select up to two percent of the incoming freshman class
from a pool of candidates that did not otherwise meet the
entrance qualifications. When the university began requiring
all applicants to take the SAT in 1967, the negative impact on
admission of black and Hispanic students grew. Conversely, the
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number of Asian American students grew. Berkeley compen-
sated for this negative impact on blacks and Hispanics by select-
ing up to four percent of the incoming class from applicants
that did not meet the same qualifications as other students.'®
In the 1980s, the percentage of Asian American students
who met the academic qualifications for UC Berkeley grew, but
the number admitted dropped sharply. However, after Propo-
sition 209 was in effect for a decade, the percentage of Asian
American students at UC Berkeley increased from 32 percent
to more than 42 percent.'” Thus, when the California Senate
proposed a ballot measure to amend Proposition 209 in order
to allow race-based admissions to begin again in California,
the Asian American community was understandably nervous.

IV. SCA s—1HE PrOPOSAL TO AMEND PROPOSITION 209

State Constitutional Amendment 5 (SCA 5) was proposed
to amend Article I, Section 31 of the California Constitution
by removing “public education” from the list of areas where
racial discrimination and preferences were prohibited and by
removing state universities, colleges, and public schools from
the definition of “state” actors who were prohibited from using
race-based preferences. The measure would have removed all
state law barriers to race-based admissions at the University of
California, and other race-based programs in the California
State University system and at all public primary and second-
ary schools.

SCA 5 was introduced in the California State Senate by
Senator Ed Hernandez, with Senate co-authors Block, De Leon,
Lara, Leno, and Steinberg.?® The measure had Assemblyman
Bradford as a principal co-author, and Assemblyman Garcia as a
co-author—all Democrats at a time when Democrats held a su-
per-majority in both chambers of California Legislature.?! With
this backing, the measure easily passed the Senate. Although
the authors believed they had an easy road to passage in the
Assembly as well, they encountered an unexpected roadblock.

V. THE RiskE oF THE ASIAN AMERICAN COMMUNITY AS A PoLITI-
CAL FORCE AGAINST RACE PREFERENCES

As noted above, when Asian American groups heard about
the proposed change to Proposition 209, they were concerned,
and for good reason. A recent study of admission practices
by highly selective private universities established that “Asian
applicants have 67% lower odds of admission than white ap-
plicants with comparable test scores.”? While the concern of
the Asian American community was not surprising, its input
into the political process in California was—and it proved
decisive. In California, the Asian American community “has
traditionally leaned liberal Democratic.”® That is true at least
as far as voting goes. According to Cathy and Alan Zhang who
host “Engage America,” a radio show in the San Francisco Bay
Area aimed at Chinese Americans in the area, “Chinese people
care about education, but do not do politics.” This interest in
education overcame the reluctance to engage in politics, and the
Chinese American community in particular suddenly learned
how to organize.

There were Asian American interest groups involved in the
fight against SCA 5. These included the Joint Chinese University
Alumni Association, Chinese Alliance for Equality, and the
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Vietnamese Cambodia and Laos Association of America.” The
80-20 National Asian American PAC also actively campaigned
against the measure.” A change.org petition generated more
than 112,000 signatures opposing SCA 5. In a telephone inter-
view I conducted, Cathy and Alan Zhang explained that their
radio show also helped spur the Chinese American community
to action. They explained that immigrants from mainland China
avoided political participation in the past. Their experience in
China made them believe that such participation was danger-
ous. This issue, however, struck a nerve with a community
concerned with the education of their children. An example of
that intense interest in education are the after school programs
targeted at Chinese American students in particular, with stu-
dents spending as much as 15 hours per week in these extra
classes.”” The Zhangs interviewed Senator Leland Yee about the
proposed constitutional amendment and organized a forum
to discuss the measure. The San Jose Mercury News covered
the forum and other reporters started asking questions about
how the amendment might impact college admissions of Asian
Americans at the University of California.?®

The most successful organizing efforts seem to have hap-
pened on social media. SCA 5 became a topic of conversation
on various Facebook pages. People in the community began
learning about the measure when mitbbs.com, a Chinese
Language BBS forum, discussed the proposed amendment.
WeChat, a phone-based group-messaging platform was one tool
that advocates used to spread the word about SCA 5. Weibo,
a Chinese language social network similar to Twitter was also
instrumental in organizing the community.?” As the Los Angeles
Times reported, “the coalition that shot down SCA 5 was not
a traditional political movement... Some were simply mothers
with children preparing for college.”*

VI. CoNCLUSION

As the push to pass SCA 5 fell apart, Senate leader Darrell
Steinberg called for a discussion of affirmative action, arguing
that “affirmative action is not quotas.”®' However, admission
to a selective university, like the University of California (and
especially UC Berkeley), is a zero-sum game. Admission of
one student requires exclusion of another. The Asian American
communities that came together in opposition to SCA 5 un-
derstood that concept, and they understood that they would be
the likely losers if the University of California were to use racial
preferences for university admissions. There are still allegations
that the University of California continues to use race prefer-
ences in some of its admissions decisions. UCLA Professor Tim
Groseclose argues that race is a factor in the second round of
admissions, with African American students more than twice as
likely as Asian American students to advance from the “maybe”
pile of applications to admission.** Still, there is a difference
between the hidden use of race and the explicit use of race that
imposes a ceiling on the number of Asian American students
permitted to attend the most selective schools.

The legal action filed against elite universities argues that
these selective universities use race in their admissions decisions
to disadvantage Asian American students. Comments by the
Harvard General Counsel, who stated, “We will vigorously
defend the right of Harvard... to continue to seek the educa-
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tional benefits that come from a class that is diverse on multiple
dimensions,” appear to support that argument. To the students
applying for admission with near perfect test scores and superla-
tive grade point averages, that can sound like the universities
are using race in admissions decisions to ensure that there are
not “too many” of some groups on campus. That fear motivated
the Asian American community in California to come to the
defense of Proposition 209. “Mothers with children preparing
for college” can be a force in California politics.
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I. INTRODUCTION

By the latest count, 129 institutions of higher educa-
tion are under investigation by the Office for Civil Rights
(OCR) of the U.S. Department of Education (Department)
for their handling of sexual violence reports' under Title IX of
the Education Amendments of 1972 (Title IX).? In 2014, six
institutions of higher education executed Title IX resolution
agreements concluding pending complaints or compliance
reviews of sexual violence, sexual harassment, or both.? These
resolution agreements are long and complex, and they bind
colleges and universities to dozens of obligations that impact
many areas of campus life. While no one questions the bind-
ing nature of these agreements, there is much debate about
the origin and scope of OCR’s authority to bind colleges
and universities through such agreements. This article briefly
analyzes the statutory and regulatory framework underlying
OCR’s enforcement authority, as well as the application of the
framework to Title IX resolution agreements.

II. TrrLe IX STATUTORY AND REGULATORY FRAMEWORK
A. Statute

The key words of Title IX are short and simple: “No per-
son in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected
to discrimination under any education program or activity
receiving Federal financial assistance.” The Department “is
authorized and directed to effeczuate the provisions of section

..........................................................................
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Further discussion by the author of Title IX sexual assault and sexual
harassment resolution agreements reached with OCR in 2014 can be
Jound ar www.educationlawreview.com.
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1681 [Title IX’s prohibition against sex discrimination] . . .
by issuing rules, regulations, or orders of general applicability.”
Title IX does not grant OCR any authority to “effectuate” the
prohibition against sex discrimination through sub-regulatory
guidance.® “[R]ules, regulations . . . [and] orders of general
applicability” are the sole means of effectuating or carrying
out the prohibition of § 1681.7 All three terms have meanings
distinct from “guidance.”®

The administrative component of Title IX, 20 U.S.C. §
1682, specifically authorizes two means of effecting “[c]ompli-
ance with any requirement [rule, regulation or order of general
applicability] adopted pursuant to this section [§ 1682].” The
first is “by the termination of or refusal to grant or to continue
assistance . . . to any recipient to whom there has been an express
finding on the record, after an opportunity for hearing, of a fail-
ure to comply with such requirement.” Section 1682 provides
a recipient with a formal enforcement process consisting of “an
express finding on the record, after opportunity for hearing, of
a failure to comply with such requirement.”!°

The second means of effecting compliance is “by any other
means authorized by law.”!! The obvious questions that arise
are “What are these ‘other means’?” and “What is the scope of
this legal authority?” Section 100.8(a) defines “any other means
authorized by law” to include a referral to the U. S. Department
of Justice, or an applicable proceeding under state or local law.'?
This author is unaware of the Department of Education ever
invoking state or local law proceedings to enforce Title IX."?

Further, no compliance or enforcement action may
be taken by the Department of Education against a federal
funding recipient' until the recipient has been “advised . . .
[by the Department of Education] of the failure to comply
with the requirement and [the Department of Education] has
determined that compliance cannot be secured by voluntary
means.”V By referring to “compliance . . . by voluntary means(,]”
Congress understood that a separate voluntary effort of some
kind between the Department and a recipient could potentially
resolve an issue—apart from “an express finding on the record,
after [an] opportunity for [a] hearing.”'® The precise contours of
“voluntary means” are unclear; however, the “voluntary means”
used by the Department must have a basis in law."” The word
“law” occurs once in 20 U.S.C. § 1682. The context suggests
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“law” means “statute.” By contrast, where Congress intended a
non-statutory reference in § 1682, such as “rules, regulations,
or orders,” it so designated.'® When recently presented with a
similar interpretive question involving the Homeland Security
Act, the Supreme Court found “Congress’s choice to say ‘spe-
cifically prohibited by law’ rather than ‘specifically prohibited
by law, rule, or regulation’ suggests that Congress meant to
exclude rules and regulations.”"” There, Congress used the word

>

> standing alone, and did not use the phrase “law, rule, or
20

“law
regulation.”

The negotiations that occur over a Title IX resolution
agreement appear to be the “voluntary means” used by OCR
to achieve compliance. However, the larger question of author-
ity for specific remedial actions must be traceable to the Title
IX statute or other non-Title IX statutory text as discussed
further below.

B. Procedural Regulations
1. “Voluntary” and “Informal” Means

In its procedural regulations, the Department includes
a reference to “informal means,” which can be found at
34 C.ER. § 100.7(d)(1) (Resolution of Matters). Section
100.7(d)(1) provides:

If an investigation pursuant to paragraph (c) of this
section indicates a failure to comply with this part,
the responsible Department official or his designee
will so inform the recipient and the matter will be
resolved by informal means whenever possible. If it has
been determined that the matter cannot be resolved by
informal means, action will be taken as provided for in §
100.8 [procedures for effecting compliance].”!

The question arises whether the statute’s “voluntary
means” and the regulation’s “informal means” are intended
to communicate the same message. Neither Title IX, nor its
implementing regulations, define the term “informal means.”
Do, therefore, “voluntary” and “informal” means encompass
the authority of a government agency to demand an infinite
range of remedial actions of a recipient to achieve compliance
with Title IX? Based upon OCR’s pattern and practice, OCR
appears to construe “informal” and “voluntary” expansively
(i.e. to encompass any remedial action to which a recipient
will agree in a resolution agreement without regard to any
independent statutory basis for the remedy). Under such a
construction, nothing constrains OCR. What remains clear
is that OCR has not communicated to institutions of higher
education its specific views of the statutory and regulatory
limits placed upon its authority to demand specific remedial
actions.

2. “Remedial Action”

With respect to remedies, one further regulation warrants
close attention, 34 C.ER. § 106.3(a). Section 106.3(a) reads:

(a) Remedial action. If the Assistant Secretary [for Civil
Rights] finds that a recipient has discriminated against
persons on the basis of sex in an education program or
activity, such recipient shall take such remedial action as
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the Assistant Secretary deems necessary to overcome the
effects of such discrimination.?

The regulation’s expansive reach—"“such remedial
action as the Assistant Secretary deems necessary”—finds no
authority in the law’s enforcement scheme as laid out in 20
U.S.C. § 1682. While § 1682 does authorize the Department
to promulgate regulations to effectuate or carry out Tite
IX, any regulation written under the authority of § 1682,
and more specifically any “remedial action,” must derive
its authority from the text of a law. No part of Title IX nor
any other law grants such infinite remedial authority to the
Assistant Secretary as encompassed in 34 C.ER. § 106.3(a).
Congtress did, however, specifically authorize one form of
remedial action—the “termination of or refusal to grant or to
continue assistance . . . to any recipient.”?

To be sure, § 1682 also states compliance may “be
effected . . . by any other means authorized by law.”?* However,
there are no “other means” in the statute granting authority
to the Assistant Secretary for Civil Rights to take “remedial
action.” The Department of Education Organization Act does
not authorize the Assistant Secretary to take remedial actions,
levy fines, or impose penalties.” In those instances where the
Department is permitted to take remedial actions against
recipients, it is pursuant to express authority.*

As referenced earlier, under 34 C.ER. § 100.8(a)
“[sluch other means may include, but are not limited to”
referral of a matter to the U.S. Department of Justice (DOJ)
“with a recommendation that appropriate proceedings be
brought to enforce any rights of the United States” or “with a
recommendation that appropriate proceedings be brought to
enforce . . . any assurance or other contractual undertaking
[of the recipient].” ©
applicable proceeding under State or local law” or some other

Other means” may also include “any

process not specified in the regulation, though the “means”
must be “authorized by law.”® Absent from both § 100.8(a)
and Tide IX is any affirmative authority of the Assistant
Secretary, for example, to compel a recipient to pay individual
monetary remedies, conduct climate surveys, or prohibit
students from serving on sexual violence hearing panels.

III. NEGOTIATING THE TERMS OF A RESOLUTION AGREEMENT

The scope of OCR’s enforcement authority becomes
an important consideration when negotiating a resolution
agreement. OCR relies upon statements found in its sub-
regulatory guidance of April 4, 2011 and April 29, 2014%
in negotiating agreements and in its correspondence with
schools.* Yet, the administrative enforcement provision of
Title IX, 20 U.S.C. § 1682, only authorizes rules, regulations,
and orders of general applicability as the means to effectuate
Title IX’s prohibition on sex discrimination.

Second, OCR makes no reference to its independent
basis, if any, for certain remedial actions it requires of
institutions of higher education in resolution agreements. To
this author’s knowledge, OCR has never cited any specific
authority or independent statutory basis for requiring a
recipient to pay individual monetary remedies (e.g. medical
and counseling expenses) to a Tite IX complainant. Such
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remedies were a part of four of the six resolution agreements
reached in 2014.%' During the negotiations of at least one
agreement, OCR expressly required a school to provide
individual monetary remedies as a condition for reaching an
agreement.’> The same is true for climate surveys. Climate
surveys were either mandated or reaffirmed in all six agreements
reached with institutions in 2014.% In like manner, schools
have been pressed to prohibit students from serving on sexual
violence hearing panels. While there is no legal authority
for OCR’s position (first articulated in April 29, 2014 sub-
regulatory guidance),? such prohibitions were alluded to in
one agreement and two resolution letters in 2014.>

By contrast, OCR’s legal authority to require (as a part
of a resolution agreement), the designation of a Title IX
Coordinator (with appropriate contact information),* the
adoption and publication of grievance procedures providing
for the prompt and equitable resolution of complaints,”” and
the publication of a Notice of Nondiscrimination with the
requisite specificity,®® are all authorized remedial actions.

IV. ConcLrusioN

Though the origin and scope of OCR’s enforcement
authority has received little attention in recent years, a careful
review of the Title IX statute, its implementing regulations,
and applicable procedural regulations® reveals fundamental
questions about the outer limits of OCR’s authority to lever-
age certain remedial terms for which an independent basis in
law may be lacking.
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101 apply to Title IX and are incorporated by reference in 34 C.ER. § 106.71.
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23 20 U.S.C.§ 1682.

24 Id.
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CORPORATIONS, SECURITIES & ANTITRUST

KeLLoGG BROWN & RooT—WHAT HAPPENS TO A CASE DEFERRED?"

By Christopher Bowen*

This article details the Fourth Circuits and the Supreme
Court’s recent decisions in United States ex rel. Carter v. Kel-
logg Brown & Root Services, Inc.* The Supreme Court correctly
held that the Wartime Statues of Limitations Act (“WSLA”)?
should only be applied in criminal cases, but then incorrectly
held that the “first-to-file” jurisdictional bar is lifted whenever
a prior lawsuit based on the same allegations is dismissed. In
empbhasizing the word “pending” over the rest of the text of the
statute and the subsection, the Supreme Court has not only
defeated a major purpose of the statute, it has given contractors
facing False Claims Act lawsuits the perverse incentive to delay
seeking a resolution.

The article further argues that the Supreme Court erred
in failing to take the opportunity to reverse the Fourth Circuit
on the definition of when the United States is “at war,” because
that Circuit adopted such an expansive definition that it es-
sentially rendered superfluous later WSLA amendments and
the False Claims Act’s own statute of limitations. Because of
this failure to address the Fourth Circuit’s “at war” holding,
not only do contractors face uncertainty regarding when the
statute of limitations actually expires, but courts will be forced
to decide when the United States is “at war,” a task courts are
ill-suited to perform.

I. INTRODUCTION*

The False Claims Act, 31 U.S.C. § 3729 ¢t seq., permits
the United States to recover amounts that contractors obtained
through false “claims.” The lawsuit may be brought either di-
rectly by the United States, represented by the Department of
Justice, or by a “relator,” an individual who files a complaint
under seal containing allegations of the false claim that have not
been previously publicly disclosed.”> Once a False Claims Act
complaint has been filed, a subsequent relator may not maintain
a False Claims Act lawsuit “based on the facts underlying the
pending action.”® After a relator files the lawsuit, the Attorney
General has 60 days (routinely extended by motions one or
more years)’ to investigate the claim and decide whether or
not to intervene. If the United States declines to intervene, the
complaint is unsealed and the relator pursues the lawsuit on his
or her own on behalf of the United States.®

To prove a violation of the False Claims Act, the plaintiff
must demonstrate that the defendant:

(1) Made a false statement or engaged in a fraudulent
course of conduct;

(2) With the requisite scienter (knowledge, willful blind-
ness, or reckless disregard of the truth);’

* Christopher Bowen is a senior attorney with a Fortune 20 corporation
and specializes in federal contracting issues.
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(3) That was material to the Government’s decision to
pay; and

(4) That resulted in a claim to the Government.!°

A “claim” is “any request or demand . . . for money or
property . . . that is presented to an officer, employee, or agent
of the United States.”"! The classic examples of “false claims” are
invoices that request payment for a certain quantity or quality
of goods or services, when in fact goods or services of lesser
quantity or quality were delivered.'? Liability also attaches to the
creation of false records or statements that are material to a false
or fraudulent claim, along with other acts not relevant here."?

'The False Claims Act’s statute of limitations is:

i. Six years from the date of the claim; or

ii. Three years from the date on which the relevant facts
were known or should have been known “by the official
of the United States charged with responsibility to act in
the circumstances, but in no even more than 10 years after
the date on which the violation occurs”; but

iii. In no event more than ten years after the date on which
the violation is committed.'

The Government and relators have argued that the civil
False Claims Act’s statute of limitations may be suspended, how-
ever, by the Wartime Statute of Limitations Act (“WSLA”)."
Passed during World War IT and currently found in the criminal
code, the WSLA suspends the statute of limitations for claims of
fraud against the United States for five years after the termina-
tion of hostilities. It currently reads:

When the United States is at war or Congress has enacted
a specific authorization for the use of the Armed Forces, as
described in section 5(b) of the War Powers Resolution (50
U.S.C. 1544(b)), the running of any statute of limitations
applicable to any offense (1) involving fraud or attempted
fraud against the United States . . . shall be suspended until
5 years after the termination of hostilities as proclaimed by
a Presidential proclamation, with notice to Congress, or
by a concurrent resolution of Congress. For purposes of
applying such definitions in this section, the term “war”
includes a specific authorization for the use of the Armed
Forces, as described in section 5(b) of the War Powers

Resolution (50 U.S.C. 1544(b)).'¢

Prior to 2008, the statute had only suspended the statute
of limitations for three years and had only been applied to
situations where the United States was “at war” but not where
“Congress has enacted a specific authorization for the use of
the Armed Forces”:

When the United States is at war the running of any stat-
ute of limitations applicable to any offense (1) involving
fraud or attempted fraud against the United States . . .
shall be suspended until three years after the termina-
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tion of hostilities as proclaimed by the President or by a
concurrent resolution of Congress.!”

The WSLA was passed because of concerns about the difficulty
with detecting fraud during wartime when the Government’s
attention may be diverted.'® Despite being placed within Title
18 of the United States Code, some courts have held that the
WSLA applies to both criminal and civil actions.” The WSLA
defines neither when the United States is “at war” nor when the
suspension s lifted in the absence of a Presidential proclamation
or concurrent resolution of Congress.

Finally, the False Claims Act permits only the United
States to intervene in a relator’s case or to file a related cased
“based on the facts underlying the pending action.”?

II. MRr. CARTER’Ss LONG AND WINDING RoAD & How IT Arways
Lep To His Case BEING DisMiSSED?!

In United States ex rel. Carter v. Kellogg Brown & Root
Services, the relator, former Kellogg Brown & Root Services
(“KBR”) employee Benjamin Carter, alleged that KBR had
sought payment between January and April 2005 for water
purification services that had not actually been performed,
and that KBR had ordered its employees to bill 12 hours a
day, every day, to the project, even though the employees were
not working on the project.? Despite at one point being only
a month away from trial, Mr. Carter had various iterations of
his complaint dismissed four times by the district court, with
only the first dismissal being on the grounds of deficiencies
within the complaint itself. The Fourth Circuit set forth the
procedural posture in its 2013 opinion:

¢ February 2006 — The relator files his first complaint in
the Central District of California, well within the six-
year statute of limitations.

¢ February 2006 to Winter 2008 — The Government
investigates the claims for two years, and then opts not
to intervene.

* January 2009 — After the case is unsealed and transferred
to the Eastern District of Virginia, the district court
dismisses the complaint without prejudice for failure
to plead fraud with particularity. That same month the
relator files an amended complaint.

* January 2009 to March 2010 — After the district court
denies-in-part a renewed motion to dismiss, the case
proceeds through the close of discovery.

e March 2010 — A month before scheduled trial, the
Department of Justice informs the court that the relator’s
case is similar to another pending False Claims Act case
(Thorpe) in the Central District of California also based
upon allegations of improper time-charging. KBR
moves to dismiss the complaint based on the existence
of a related action.

* May 2010 — Eastern District of Virginia dismisses the
amended complaint, and relator timely appeals in July.

¢ July 2010 — Central District of California dismisses
Thorpe.

* August 2010 — Relator re-files his amended complaint
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and seeks to dismiss his pending appeal.

* February 2011 — Fourth Circuit grants relator’s motion
to dismiss the appeal.

* May 2011 — Eastern District of Virginia dismisses
relator’s 2010 complaint, because relator had filed it
while his appeal of the dismissal of his 2009 complaint
was still pending, creating a first-to-file problem under

31 U.S.C. § 3730(b)(5).

* June2011—Relator re-files hisamended complaint. KBR
moves to dismiss on grounds of the statute of limitations
and two other pending actions filed in 2007 regarding
time-charging, one in Texas and one in Maryland.

* October 2011 — Maryland False Claims Act case is
dismissed.

* November 2011 — Eastern District of Virginia dismisses
relator’s 2011 complaint, because it was related to the
other cases and because it occurred more than 6 years
after the events in question. Relator timely appeals.

¢ March 2012 — Texas False Claims Act case is dismissed.?

A review of the above timeline demonstrates that all but
the final complaint was filed within the six-year statute of limi-
tations and that many of the delays could be attributed to the
on-again-off-again nature of other litigation related to KBR’s
time-charging practices.” Mr. Carter, therefore, presented the
Fourth Circuit with a sympathetic case for finding that the
statute of limitations did not bar his complaint.

III. Tee FourtH Circurt Dip Not LEavE MR. CARTER WAIT-
ING AT THE COURTHOUSE STEPS

The Fourth Circuit reversed the District Court on the
statute of limitations issue, as well as the first-to-file issue. To
resolve the statute of limitations issue, the Fourth Circuit needed
to decide three questions:

(1) Was the United States “at war” for purposes of the
WSLA between January and April 2005?

(2) Did the WSLA apply to civil fraud claims or only to
criminal claims?

(3) Did the WSLA apply only to actions brought by the
United States or also to actions maintained by relators
on behalf of the United States?

Writing the opinion for a split panel, Judge Floyd began
the analysis by noting that “[c]ourts are in disagreement as to
which version of the WSLA applies to offenses that occurred
before the amendments of 2008,” but decided that it was un-
necessary to reach that issue because, between January and
April 2005, the United States was “at war.”® The Court held
that to be “at war” for WSLA purposes did not require a formal
declaration of war, because:

* Congress opted not to write “declared war” despite
having done so in other statutes;

* Requiring a declaration of war would be “unduly
formalistic” given the nature of conflicts in the second
half of the twentieth century;
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* The Supreme Court has held that the laws of war apply

even during an undeclared war; and

e The WSLA’s purpose “to combat fraud at times when the
United States may not be able to act as quickly because
it is engaged in ‘war’ [] would be thwarted” if a formal
declaration were required.?

Using these principles, the Fourth Circuit held that the Autho-
rization for the Use of Military Force ("AUMEF”) that Congress
passed in October 2002 was sufficient to put the United States
“at war” in Iraq.” In contrast with its views on the informality
with which the country could find itself “at war,” the court
then noted that the Iraq war was not over, because the formal
cessation requirements (“termination . . . as proclaimed by the
President . ..”) had not been met.?® The United States, therefore,
was “at war” in Iraq between January and April 2005 (the dates
relevant to Mr. Carter’s allegations) because Congress had passed
an Authorization for the Use of Military Force, but the president
had never issued a formal proclamation regarding termination.

The Fourth Circuit then held that the language “any of-
fense” did not limit the WSLA to criminal cases, but included
civil offenses as well. In reaching this conclusion, the court
focused on Congress’ deletion of the words “now indictable”
from the original wording in 1944 as well as the prior holdings
from three district and circuit courts.?” The court also rejected
KBR’s argument that the WSLA only applied when the United
States, acting through the Department of Justice, was pursuing
the case, as opposed to a private relator acting on behalf of the
United States. The Fourth Circuit acknowledged that in 2008
it had decided United States ex rel. Sanders,® in which a panel
had held that the statute of limitations extension within Section
3731(b)(2) (three years from time the cognizant Government
agent or employee knew or should have known) only applied
when the United States was represented by the Department of
Justice.’! The opinion, however, distinguished the extension
within Section 3731(b)(2) with the WLSA, by holding that
“whether the suit is brought by the United States or a relator
is irrelevant to this case because the suspension of limitations
in the WSLA depends upon whether the country is at war and
not who brings the case.”*

The Fourth Circuit then turned to the question of
whether, assuming Mr. Carter’s 2011 complaint was timely, it
was nonetheless barred by the intervening filing of other False
Claims Act lawsuits “based on the facts underlying the pending
action,”® i.e., alleging similar time-charging misdeeds during
the same time period. Applying the “material elements test,” the
Fourth Circuit determined that Mr. Carter’s 2011 complaint
regarding time-charging was “based on the facts underlying” the
complaints filed in Texas and Maryland in 2007.> The district
court had therefore correctly dismissed the 2011 complaint,
because the other two lawsuits were pending in June 2011 when
Mr. Carter filed his amended complaint.

The Fourth Circuit, however, held that the district court
had erred in dismissing the 2011 complaint with prejudice.” The
Fourth Circuit held that the prohibition on filing a False Claims
Act lawsuit “based on the facts underlying” another pending
action only existed so long as the other lawsuits were pending.
Because the other lawsuits had been dismissed, the court held
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that Mr. Carter should now be free to re-file his complaint.”

In a partial dissent, Judge Agee argued both that the
WSLA did not apply in civil cases and that it could not be
invoked when the lawsuit was not being prosecuted by the
United States.®® Regarding the applicability of the WSLA to
civil cases, Judge Agee noted that all of the cases cited in the
majority opinion had dealt with the civil applicability of the
WSLA only in dicta, and that in none had the applicability of
the WSLA been dispositive.?

In a concurring opinion, Judge Wynn joined with the
entirety of the majority opinion, but wrote separately to address
Judge Agee’s dissent. Notably, Judge Wynn explicitly acknowl-
edged the obvious implications of Judge Floyd’s opinion—that
the majority opinion could result in a statute of limitations that
could continue indefinitely if Congress or the President never
officially declared a war to be over:

Moreover even if the informal nature of modern military
conflicts renders the limitations period established by the
Wartime Suspension of Limitations Act somewhat less
definite, it is within Congress’s purview to determine
that certain conduct is sufliciently egregious—such as
defrauding the government during a time of war—that an
extended or indefinite limitations period is warranted.

Per Judge Wynn, therefore, a contractor could continue to face
litigation regarding claims not only submitted in 2003 during
the Second Gulf War, but also for claims submitted during
the First Gulf War, which, as the Fifth Circuit noted in United
States v. Pfluger, had never officially ended.”!

IV. Tae SurrReEME Court LEAVES MR. CARTER WiTH A TOKEN
or A CrLAIM

KBR and the other defendants appealed the Fourth Cir-
cuit’s decision to the Supreme Court, and oral argument was
held on January 13, 2015. KBR’s primary arguments were that:

* The WSLA did not apply to civil offenses,** and

* The first-to-file jurisdictional bar applied even if the
previously filed lawsuits were dismissed.*

The Supreme Court reversed the Fourth Circuit, holding
that the WSLA did not apply to civil actions, but only applied
to criminal actions.* The unanimous opinion by Justice Alito
held that the word “offense” in the phrase “any offense (1)
involving fraud” only applied to crimes, principally because:

* The word “offense” is “most commonly used to refer to

crimes,” not civil infractions;*

e The WSLA is located in Title 18 of the United States
Code;’

* The history of the WSLA does not indicate that Congress
intended the removal of the words “now indictable” to
expand the WSLA to cover civil offenses.?’

The justices did, however, leave Mr. Carter with a small
portion of the lawsuit that was within the statute of limitations,
despite the fact that other relators had filed complaints with
similar allegations prior to Mr. Carter’s present complaint.*®
The Supreme Court held that the so called first-to-file bar only
barred relators from bringing False Claims Act lawsuits if the
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prior lawsuits were still pending, but was not a bar if the lawsuits
had been dismissed, because:

* Congtess chose to use the word “pending,” which means
<« . . . .. . . » 49
remaining undecided; awaiting decision”;

* “Pending” could not be a shorthand for “first-filed”
because if Congress had wanted to use the word “first-
filed” or “prior,” it would have done so;*

* Using “pending” to mean “first-filed” would mean that
the relators would be barred from recovery if a prior
relator had brought a lawsuit and then subsequently
dismissed it.”!

The opinion characterized its holding as “an earlier suit bars a
later suit while the earlier suit remains undecided but ceases
to bar that suit once it is dismissed.”* The Court rejected the
Fourth Circuit’s “first-to-file” characterization of the “pending
action” bar because, “[u]nder this interpretation, Marbury v.
Madison, 1 Cranch 137 (1803), is still ‘pending.” So is the trial
of Socrates.” Further, the Court asked, “[w]hy would Congress
want the abandonment of an earlier suit to bar a later poten-
tially successful suit that might result in a large recovery for the
Government?” The Court conceded that contractors may be
reluctant to settle with relators without the bar, but concluded
that “[t]he False Claims Act’s qui tam provisions present many
interpretive challenges, and it is beyond our ability in this case
to make them operate together smoothly like a finely tuned
machine.”>*

Mr. Carter, therefore, is free to pursue his claims that ac-
crued after June 2011, despite those claims being substantially
related to claims already dismissed in Texas, Maryland, and
California.

V. THE SuPREME COURT’S “PENDING ACTION” ANALYSIS ERRS
By IcNORING THE GOVERNMENTS ROLE IN CaseEs BRouGHT
BY RELATORS

The Supreme Court’s analysis of the “pending action” bar
focused on why Congress would risk forgoing the potential
rewards of False Claims Act lawsuits just because the first relator-
filed lawsuit was dismissed because of, for example, failure to
prosecute.” “Under petitioners’ interpretation,” the Court said
“a first-filed suit would bar all subsequent related suits even if
that earlier suit was dismissed for a reason having nothing to
do with the merits.”®

This concern, however, ignores the Government’s involve-
ment in False Claims Act lawsuits, even where the lawsuits are
being pursued by a relator instead of the Department of Justice.
If a relator’s lawsuit is dismissed because the relator chooses
not to prosecute it, this means that the Department of Justice:

e Has already had an opportunity to review the
allegations,” but

¢ Has decided that the allegations are not worth much and
therefore decided not to intervene®® and

* Has not subsequently sought to intervene despite the

lack of progress in the case.”’

If a relator’s complaint is at the stage of being dismissed for
failure to prosecute, therefore, it is because both the relator
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and the Department of Justice have decided that the case is
not worth pursuing.

Nor is there a danger that contractors could buy off
relators with a quick settlement to foreclose larger claims. An
“action may be dismissed only if the court and the Attorney
General give written consent to the dismissal and their reasons
for consenting.”® Additionally, if a relator’s initial complaint
contained defects, such as a failure to plead fraud with particu-
larity, the Department of Justice could stop dismissal by filing
an amended complaint.®! Interpreting “pending action” to mean
actions that were filed but then subsequently dismissed, there-
fore, would not result in a loss of opportunity for the United
States to pursue what it thought to be a meritorious claim.

Not only does the Supreme Court’s reasoning rely on
nonexistent concerns, but its decision also is not required by
the text. The “pending action” or “first-to-file” bar states “[w]
hen a person brings an action under this subsection, no person
other than the Government may intervene or bring a related
action based on the facts underlying the pending action.”®* The
Supreme Court focused on the word “pending” in holding thata
case is no longer pending if it has been dismissed, and that such
dismissal lifts the jurisdictional bar.®® This analysis, however,
ignores the rest of the text, the section’s placement within the
statute, and the absurd result that the interpretation engenders.

Both the text and the statutory placement demonstrate
that the section is meant to provide only the first relator and
the Department of Justice the opportunity to litigate the claims.
The trigger barring “a person other than the Government” from
intervening or bringing a related action is “when [another]
person brings an action . . .”* Congress created a trigger for
the bar on other relators, but did not create an event that
would eliminate the bar.®> The opinion has therefore stretched
the word “pending” into an entirely new clause requiring the
release of the prohibition, contrary to normal rules of statutory
interpretation.® The word “pending,” therefore, is simply the
adjective Congress chose to describe the existing lawsuit, and
nothing within the statute indicates that Congress intended to
create a situation where multiple relators could bring lawsuits
based upon facts of which the Government was already aware.*

Furthermore, the “pending action” restriction is within
Subsection (b) of 31 U.S.C. § 3730, which pertains to the
Government’s right to take control of the claim, including the
requirements that the complaint be filed under seal and served
on the Government, and the deadlines for the Government to
make a decision.®® The subsequent sections delineate what con-
trol the Government may exercise over the lawsuit, both when
it has chosen to intervene and when it declines to intervene,
along with what share of the recovery the relator may claim.”
The “pending action” restriction, therefore, must be seen in light
of the Act’s overall context of permitting a relator to maintain a
lawsuit, but ensuring that the Department of Justice monitors
and retains final over any dismissal or lawsuit.”’ Reading the
word “pending” as permitting multiple relators to bring seriatim
lawsuits, frustrates the overall purpose of Section 3730, because:

* The purpose of the seal is nullified, because the defendant

presumably is aware of the allegations;”*

* The Department of Justice has already decided once
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not to intervene and not to oppose dismissal, and yet is
being required to do another round of investigation;”

* Any settlement that results in a dismissal of the lawsuit
will have already allocated proceeds between the portion
received by a relator and the portion that goes to the
Government.”?

The Court’s interpretation of “pending” makes the rest of Sub-
sections 3730(b) through (d) pointless, is not required by the
text, and creates the possibility that a contractor could end up
paying multiple relators, even though the relators are alleging
the same harm.

Finally, the Court’s interpretation violates the Supreme
Court’s rule that “absurd results” should be avoided.” The
absurd result that the opinion acknowledged is that, after this
decision, defendants facing relator’s lawsuits may be reluctant
to settle the case in exchange for a dismissal, knowing that an-
other relator can then just file another complaint.”” The Court’s
response to this problem was a judicial shrug: “The False Claims
Act’s qui tam provisions present many interpretive challenges,
and it is beyond our ability in this case to make them operate
together smoothly like a finely tuned machine.””® Additionally,
although the United States and the relator argued that res judi-
cata could prevent follow-on lawsuits, KBR noted in its reply
brief that satisfying the identity-of-parties requirement could be
a challenge when the Government opts not to intervene.”” The
Supreme Court, therefore, has created an incentive for contrac-
tors facing False Claims Act lawsuits to delay any settlement
offer, perhaps in hopes that the relator and the relator’s counsel
will continue to litigate the claim until any other potential rela-
tors are barred by the statute of limitations. The Government,
therefore, will face delays in receiving any settlement proceeds.

The Supreme Court’s interpretation of the “pending ac-
tion” bar will delay settlements and ignores that the False Claims
Act already provides the Government with ample opportunity
to protect its own interest. The result creates a conflict with the
operation of the surrounding text. To clear up the confusion,
Congtess should amend the False Claims Act by replacing the
word “pending” with the word “first.”

V1. Tue SurREME CouRT MisSED AN OPPORTUNITY TO CLARIFY
WHEN THE UNITED STATES 18 “AT WAR”

Two major topics were left unaddressed by the Supreme
Court’s opinion:

(1) Whether the Fourth Circuit correctly held that
conflicts without a formal declaration of war met the
definition of “at war” under the WSLA; and

(2) Whether the Fourth Circuit correctly held that only
a formal presidential proclamation or Congressional
resolution could terminate the period during which the
United States was “at war” under the WSLA.

Whether the Fourth Circuit had correctly applied the
definition of “at war” was not among the issues on which the
Supreme Court granted certiorari,”® but both sides nevertheless
addressed it. In its primary brief, KBR argued that the Fourth
Circuit’s interpretation of the phrase “at war” would impermis-
sibly involve courts in matters of foreign policy decisions best
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left to the political branches.” If some engagements on foreign
soil could make the United States “at war” even in the absence
of a formal declaration, then courts would become involved in:

the difficult and politically charged task of deciding when
an undeclared conflict begins and ends. . . . Disregarding
the ordinary meaning of “at war” will inevitably require
extensive post-hoc factual determinations’ on a range of
issues, e.g., (1) the extent of Congress’s authorization for
the President to act; (2) whether the conflict is a “war”
under other definitions and international law; (3) the
conflict’s scope; and (4) the diversion of resources away
from investigating frauds.*

Neither Carter nor the United States directly addressed
KBR’s argument about the expansiveness of the Fourth Circuit’s
“at war” definition. Instead, both argued that the Supreme
Court did not need to reach the definition of “at war” because
the post-2008 WSLA, rather than the pre-2008 WSLA, applied.
As a result, because the current WSLA permitted tolling of the
statute of limitations not only when the United States was “at
war” but also when “Congress has enacted a specific authoriza-
tion for the use of the Armed Forces, as described in section
5(b) of the War Powers Resolution (50 U.S.C. 1544(b)), the
2002 AUMEF was sufficient to trigger the WSLA.%!

KBR replied by arguing that regardless of whether the
current or prior version of the WSLA applied, the Supreme
Court needed to address the Fourth Circuit’s interpretation of
“at war.”® KBR pointed out that, if left unaddressed, the “at
war” definition would render meaningless the 2008 addition
of Congressional authorizations under the War Powers Act, be-
cause any conflicts authorized under the War Powers Act would
be subsumed within the Fourth Circuit’s definition of “at war.”%

In addition, the Supreme Court did not address whether
any event other than a presidential proclamation could demon-
strate the cessation of hostilities to stop the tolling of the statute
of limitations. This issue was examined by the Fifth Circuit in
United States v. Pfluger, in which that court held that neither
the toppling of Saddam Hussein’s government in the spring of
2003 (in the case of Iraq) nor the recognition of a substitute
government (in the case of Afghanistan) counted as a cessation
of hostilities.* The Fifth Circuit held that it was bound by the
Supreme Court’s decision in United States v. Grainger,®> which
had held that World War IT had not ceased for WSLA purposes
until December 31, 1946, the date of President Truman’s dec-
laration regarding the cessation of hostilities, rather than, for
example, September 3, 1945, the date of Japan’s surrender.®
The Fifth Circuit was not swayed by the argument that such a
literal ruling would lead to absurd results, such as defendants
still being liable for frauds committed during the first Gulf War,
because it said that such a case was not before it.¥’

The Supreme Court opted not to address the issue of when
the United States is “at war” or whether a formal presidential
declaration is required for the United States to no longer be
“at war.” Although the WSLA now only applies to criminal
offenses, the prior interpretations of the term “at war” by the
Fourth and Fifth Circuits create confusion over when, if ever,
the Government is time-barred from pursuing a criminal action
for fraud. If a military operation that was conducted pursuant
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to an authorization for the use of military force (as with the
conflict in Iraq) meets the definition of “at war,”® then the
2008 amendment adding “or Congress has enacted a specific
authorization for the use of the Armed Forces” was superflu-
ous.®” Additionally, given the frequent use of U.S. military forces
abroad, the Fourth Circuit’s interpretation makes it possible
that False Claims Act actions may never be subject to a statute
of limitations bar, as there has been no six year gap between
the military actions abroad involving U.S. military forces
since the end of World War I1.” In the absence of correction
by the Supreme Court or by Congress, therefore, contractors
face the possibility of being subject to criminal fraud actions
for decades beyond their contract’s completion. Such a result
would eviscerate the ten year limitation contained within the
False Claims Act itself.”!

This result is compounded by the formal requirement
for ending a conflict only at “the termination of hostilities
as proclaimed by a Presidential proclamation, with notice to
Congtess, or by a concurrent resolution of Congress.”* After
World War II, the Supreme Court held this requirement to
mean that the statute of limitations was tolled until December
31, 1946 (the date of President Truman’s formal declaration),
even though the last enemy country had unconditionally sur-
rendered on September 3, 1945, more than 16 months earlier.”®
The Fifth Circuit explicitly rejected formal recognitions of new
governments after the deposing of the enemy governments, and
has left open the possibility that the First Gulf War has never
been ended for WSLA purposes.”® At least one district court,
however, has used May 1, 2003 as an end date for the Iraq
War, when President George W. Bush proclaimed that “major
combat operations have ended . . . . And now our coalition is
engaged in securing and reconstructing that country.” The
Fourth Circuit’s “at war” definition, along with the Fifth Cir-
cuit’s formalistic requirements for showing a termination of war,
put contractors in the position of anticipating that litigation
regarding their services could come decades after they have
performed them.

Finally, as KBR and the other defendants pointed out in
their brief, if the Supreme Court leaves the Fourth Circuit’s
“at war” definition untouched, courts will be placed in the
position of deciding when the United States is and is not “at
war.”% The Supreme Court has previously noted, “[w]e are all
of opinion, that the authority to decide whether the exigency
has arisen, belongs exclusively to the president, and that his
decision is conclusive upon all other persons.”” The Court has
also held that “analysis reveals isolable reasons for the presence
of political questions, underlying this Court’s refusal to review
the political departments’ determination of when or whether a
war has ended. Dominant is the need for finality in the political
determination, for emergency’s nature demands ‘[a] prompt and
unhesitating obedience.””® Drawing the courts into the defin-
ing when an informal conflict amounts to a war, therefore, is
contrary to established precedent and common sense.

VII. CoNCLUSION

The Supreme Court has correctly limited the scope of the
WSLA to criminal lawsuits, but it has now put contractors on
notice that they may be subject to False Claims Act lawsuits
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brought by serial relators. This creates perverse incentives for
contractors to delay settlements with relators, thus delaying
payments to the federal government and needlessly burdening
the judicial system with extended cases. Congress should correct
the Supreme Court’s mistake by simply deleting the word “pend-
ing” and replacing it with “first-filed,” “earlier,” or “prior.””
Additionally, Congress or the Supreme Court should correct
the circuit courts” erroneous statements that the United States
can be “at war” despite the lack of a formal declaration as well
as establish standards for determining when the United States
ceases to be at war. Failing to do so not only renders the 2008
amendments superfluous, it creates a potentially never-ending
criminal statute of limitations for government contractors, and
puts courts in a position to decide issues historically left to the
political branches.
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CriMINAL LAw & PROCEDURE

PowER FAILURES: PROSECUTION, POWER, AND PROBLEMS

By Ronald A. Cass*

I. INTRODUCTION: PROSECUTION, POWER, AND PROBLEMS

Prosecutors wield an awesome power. They make the first
(and sometimes the last) critical decisions on whether to deploy
the ultimate power of the state—the power to punish—against
particular targets. The degree to which and the ways in which
prosecutorial power is checked largely define a society’s con-
formance to the rule of law.

Over the past three decades, the world has embraced the
concept of the rule of law to an unprecedented extent. The
phrase has become the touchstone of good government for
people all over the world, from Harare to Hanoi, Kabul to
Kinshasa, Lhasa to Lima, Tegucigulpa to Tashkent.

At the same time, however, the rule of law has been
undermined in America in ways that have not been fully ap-
preciated. Changes in the locus and dispersion of prosecutorial
authority, increasingly numerous, complex, and malleable legal
rules, and failing procedural checks on prosecutorial decisions
have allowed prosecutors (along with other officials exercising
prosecutorial authority) to impose drastic punishments on
selected targets without constraints traditionally associated
with the rule of law.

Recognizing prosecutors’ ability to bring the power of the
state to bear against individuals in ways that especially threaten
freedom, the legal system in the United States is designed to re-
strict prosecutorial power in numerous ways, including through
constitutional constraints on the ways in which criminal law can
be made and deployed. Beyond legal checks, practical consider-
ations also influence (and to some extent constrain) prosecutors’
judgments. Budget strictures, public relations considerations,
personnel regulations and hierarchies, and ultimately judicial
controls all limit prosecutorial discretion.

But older notions of how prosecutorial power might
be misused—and older controls put in place to prevent that
misuse—have been outstripped by more recent developments.
And the practical restraints that do exist still leave room for
very significant—and very troubling—amounts of discretionary
prosecutorial power. That power can be exercised to pursue the
innocent, to impose punishment without trial or conviction,
and to pressure targets to compromise or capitulate rather
than bear the risks and costs of asserting their rights or their
innocence.
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The power of the government as prosecutor is not only
abused in ordinary criminal cases where the poor and the pow-
etless are subjected to the weight of the criminal law system.
Prosecutorial power is also abused in high-profile cases against
the powerful, sometimes to serve personal or political ends. It is
abused as well in selecting and pursuing targets in the world of
business, where prosecution substitutes for ordinary regulatory
processes or overrides salutary competitive forces.

Finally, the divisions between federal and state authorities
often are not observed in prosecutorial decisions. Federal of-
ficials intrude on areas of state competence, and state authorities
bring charges that effectively turn an individual state prosecu-
tor into the national decision-maker on issues of regulatory
importance. This results in duplication of effort on the part
of government agents (prosecutorial and regulatory) and extra
burden on those targeted for prosecution (or for analogous
civil penalties). More concerning, it also brings opportunities
for gamesmanship that advances prosecutorial interests at the
expense of clear, cogent legal rules. All of these aspects of the
misuse of prosecutorial power threaten the proper functioning
of our constitutional system and undermine the rule of law.

An earlier article evaluated problems associated with
overcriminalization, especially problems flowing from the
expansion of regulatory crimes.’ This paper explores other
problems in the operation of prosecutions in America, in part
through specific examples of misuse of prosecutorial power. It
particularly focuses on the risks associated with prosecutorial
discretion, including risks to government structure, personal
liberty, and ordinary market competition.

II. Bap Casks, BAD AcTors: THE JOE SALVATI STORY?
On March 12, 1965, Edward “Teddy” Deegan was shot

and killed in Chelsea, Massachusetts (just outside Boston), a
victim of fights among New England organized crime families.
The murder was committed by five men connected to the Pa-
triarca crime organization: Vincent “Jimmy” Flemmi, Joe “the
Animal” Barboza, Ronnie Cassesso, Roy French, and Romeo
Martin. The five were seen together in a bar the evening of the
Deegan murder, left shortly before the murder, and returned
not long after it; a car belonging to Martin was seen by a police
officer near the scene. Within a day, a Boston-based agent of
the Federal Bureau of Investigation, Special Agent H. Paul
Rico, had information identifying all five killers. He relayed
that information to his superiors.

In the world we all imagine, the rest of the story should
have been the swift arrest, trial, and conviction of the five
killers. That is not what happened, for reasons rooted in a
long-running project by the FBI and Department of Justice
to develop evidence against leading members of organized
criminal enterprises. That project, begun several years before
the Deegan murder, included cultivating informants who
could provide information and testimony that could be used to
convict high-level organized crime targets. Jimmy Flemmi was
recruited as a cooperating informant—and assigned to Special
Agent Rico and his partner, Dennis Condon—on the same day
Teddy Deegan was killed. Jimmy Flemmi’s brother, Stephen “the
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Rifleman” Flemmi, became a highly prized cooperating figure
in this program about six months later. Barboza, with serious
new criminal charges hanging over him, became an informant
two years later.

Barboza provided the key evidence in the Deegan murder
case, which had languished because, despite what was known
to the FBI, local law enforcement officials had not been able
to put together a solid case. In addition to the testimony of in-
formants at the time of the killing, the FBI had ample evidence
from secret wiretaps on Raymond Patriarca that corroborated
its information about the murder. With the evidence that was
available to the Chelsea police, the Boston police, state troopers,
and Suffolk County law enforcement officials, there would have
been more than enough to prosecute the killers. Barboza, how-
ever, did not want to face capital charges and did not want to
put Jimmy Flemmi, his best friend, in jeopardy. He constructed
astory, which changed repeatedly and significantly over the next
year, that correctly identified French, Cassesso, and Martin as
participants in the killing, and also added four others to the
event who had no connection to it. These included two high-
ranking members of the Patriarca family: Peter Limone, who
had warned Deegan that Barboza and Flemmi intended to kill
him, and Henry Tameleo, who had no evident connection to
the matter at all. The other two men named by Barboza were
Louis Greco, who had intervened in a confrontation between
Barboza and another man, and Joe Salvati, who owed Barboza
money and refused to pay back the full amount (as calculated
by Barboza).

The FBI officials who had followed the case knew that
Barboza’s testimony was false. (Rico would turn out to be
more closely aligned with criminal associates than with law
enforcement colleagues, and was later indicted for murder in an
unrelated case; he apparently helped suppress evidence or craft
false testimony in a number of cases.) In this case, Barboza’s
testimony conflicted with all nine contemporaneous reports
prepared by federal and state officials based on evidence they
had collected prior to Barboza becoming a state’s witness. It
changed in ways that were hardly credible but were necessary
to fit the police reports. For instance, when Barboza found out
that a police report had placed someone who looked just like
Jimmy Flemmi in a car near the murder, Barboza claimed that
the person was Joe Salvati—even though the police described
someone with a pronounced bald spot and Salvati had a full
head of hair. According to Barboza, Salvati (who was not an
associate of the crowd that committed the murder) wore a
bald wig, even though none of the other suspects was wearing
a disguise. The state officials may not have known, as federal
officials did, that Barboza was lying, but they did little to assure
that his testimony fit all the evidence they had. In the end, a deal
was struck for a reduced set of charges against Barboza. More
serious charges were filed against the other men, with prosecu-
tors seeking the death penalty for each; four were sentenced to
death and Salvati to life imprisonment.

None of the men convicted in the case was executed—
Massachusetts abolished the death penalty while appeals were
pending—but two of them died in jail. Joe Salvati served 29
years before his sentence was commuted; Peter Limone served
more than 30 years.

The ultimate release of Salvati and Limone and the public
recognition that they were falsely convicted is not so much an
affirmation that the American legal system works as tribute to
Good Samaritan serendipity. After Joe Salvati’s appeals were
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exhausted, his wife, Marie Salvati, asked Medford attorney
Victor Garo to see if anything could be done for her husband,
a man she protested was convicted of a crime he did not com-
mit. A skeptical Garo took a retainer from Mrs. Salvati, looked
into the case, returned the retainer, and worked for nearly 35
years without pay to secure Joe’s release, to have his conviction
reversed, and to secure compensation for a life turned inside out.
Garo’s efforts met resistance from state and federal authorities
at every turn. Decade after decade, at every level, government
officials who knew what had happened did everything they
could to hide the facts, while those who were not complicit
in framing Salvati and his co-defendants did not want to look
into Garo’s claims.

After more than 15 years of losing every legal challenge,
having every door slammed, and failing to make any progress
through judicial and administrative channels, Garo took his case
to the public with the help of respected Boston newsman Dan
Rea. A series of special investigative reports on local and then
national television raised the profile of Salvati’s case. Although
the initial response from federal and state prosecutors was hos-
tile, even to the point of bringing pressure on Rea’s employer
to curtail these reports, the heightened public attention led to
federal investigations into corruption and abuse in the Boston
FBI office and congressional inquiries. Eventually, these, along
with court proceedings based on newly acquired evidence cor-
roborating Salvati’s and Limone’s contentions, secured vacation
of their convictions and state decisions not to retry.

Victor Garo’s commitment to justice and to his client
is extraordinary. Without that, Joe Salvati and Peter Limone
might have died in jail, as Henry Tameleo and Louis Greco
did. But Garo’s fight on his client’s behalf did not only require
righting the initial wrongs. Prosecutors and investigators, their
superiors and their successors—including many who were in
no way complicit in framing the four men—continued to the
very end to resist efforts aimed at discovering what had hap-
pened and righting the injustice. Focusing on the FBI’s role,
U.S. District Judge Nancy Gertner described both the initial
wrong and the continuing wrong in this case:

The plaintiffs were convicted of Deegan’s murder based
on the perjured testimony of Joseph . .. Barboza. . .. The
FBI agents “handling” Barboza . . . and their superiors—
all the way up to the FBI Director—knew that Barboza
would perjure himself. They knew this because Barboza,
a killer many times over, had told them so—directly and
indirectly. Barboza’s testimony about the plaintiffs contra-
dicted every shred of evidence in the FBI’s possession at
the time—and the FBI had extraordinary information. . ...

Nor did the FBI’s misconduct stop after the plaintiffs were
convicted. The plaintiffs appealed, filed motions for a new
trial, . . . sought commutations, appeared before parole
boards, seeking clemency from the governor . .. On each
occasion, when asked about the plaintiffs, on each occa-
sion when the FBI could have disclosed the truth—the
perfidy of Barboza and their complicity in it—they did
not. This was so even as more and more evidence surfaced
casting more and more doubt on these convictions. In the
1970s, for example, Barboza tried to recant his testimony,
not in all cases in which he had participated, but only as
to the plaintiffs in this case—the very men the FBI knew
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to be innocent. In the 1980s, Agent Rico was found by
a court to have suborned the perjury of another witness
under similar circumstances. Yet, there was still no FBI
investigation, no searching inquiry to see if an injustice
had been done in this case.’

This case is testament to the power wielded by officials
who oversee and support prosecution, and to the risk that those
who see themselves as society’s bulwark against wrongdoing
will come to view the law as an impediment to just outcomes.
When people with power believe that they and their judgments
of right and wrong are above the law, there is always a danger
they will use their power recklessly or malevolently. The long-
delayed course of justice reveals the power of natural human
instincts allied with institutional design: inertia, reluctance to
admit mistakes, and unwillingness to expose one’s own corner
of the bureaucracy to ridicule or liability.

The Salvati story is shocking and extraordinary because it
exposes the extreme lengths to which the particular government
officials who “handled” Barboza and the Flemmi brothers went:
sanctioning perjury, blatantly corrupting the legal process, even
overlooking murder, with utter disregard for the effects their
actions had on the lives of others. This story is shocking because
we know that the people who suffered punishment were actually
innocent—and plenty of people in positions of authority knew
or should have known that.

But if the overall picture is extreme, basic threads in the
fabric of this tale are not unusual. Law enforcement officials
often see their role as partisans in a fight against bad people,
and that can lead them to stretch legal limits to secure and
preserve convictions. This good guys against bad guys view of
the process can be exacerbated when law enforcement officers
are rewarded for turning informants, generating arrests and
prosecutions, and winning cases. That reward structure can
push less well-grounded officials to take things a bit too far, to
cut corners, to worry too little about the real world impact of
their decisions. And officials who are not complicit in the prob-
lem too often lack incentives to ask hard questions about their
colleagues, as thirty years of denials, resistance, and disregard
by otherwise innocent officials in the Salvati case make clear.
Frequent unsubstantiated complaints against law enforcers may
inure them to complaints from those truly wronged, which may
not be so easily distinguished from baseless complaints. Law
enforcement officials do need a degree of independence, but
there must be mechanisms in place that provide safety valves
to guard against abuses and better ways to identify instances in
which the system is failing.

Those concerned with the rule of law should see in this
story not simply the immoral behavior of a small coterie of
government officers. Instead, we should see the natural risks that
attend large concentrations of discretionary power. While our
government structures largely constrain grants of discretionary
power, they leave huge amounts of it in the hands of prosecu-
tors. Some degree of discretion is doubtless necessary to protect
society against dangerous individuals, but vigilance is needed to
make sure that power is not abused. Without checks, protec-
tors too easily can become tyrants. James Madison made that
understanding a centerpiece of his vision for our government;*
it should remain central to our government today.

III. HipE AND SEEK: THE STEVENS PROSECUTION®

The Salvati case lies at one extreme on the spectrum of
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prosecution misbehavior, with the government’s entire case rest-
ing on testimony known to be false at the time. A more common
type of problem involves prosecutions that rest not on wholly
fabricated evidence but on distorted evidence—evidence that is
undercut by information not produced in court. Imagine thata
child is accused of cheating on an exam; her exam answers are
identical to those of another student. But the teacher who is
supposed to decide the fate of the accused is not told that the
other student not only has significantly lower grades overall, but
has also been suspended twice in the past two years for copying
from classmates’ exam papers. That missing information does
not prove that the accused student was not cheating, but it
certainly casts the matter in a different light.

In criminal cases, prosecutors have a special obligation to
disclose information that could help persuade jurors that the
accused is innocent. A line of court decisions tracing back to the
1963 case of Brady v. Maryland,® spells out the sorts of informa-
tion that might reasonably be thought to be exculpatory, either
directly or indirectly. In Brady itself, the defendant admitted
his involvement in the crime, but claimed that his companion
had actually done the killing. The prosecution did not reveal
that the companion in fact had confessed to exactly that set
of facts. In addition to requiring that such direct evidence be
turned over to the defense, the Brady line of cases mandates
that prosecutors inform defense counsel, on request, of other
information in the government’s hands that would make witness
testimony less credible, such as prior inconsistent statements
(earlier statements by a witness that are inconsistent with her
trial testimony). Prosecutors must also reveal agreements with
witnesses that might cast doubt on the truth of their testimony,
such as an agreement to give a witness a reduced sentence if his
testimony leads to conviction of other defendants.

The Brady rules are built around the idea that criminal
cases should not be seen as games, but as honest efforts to
establish the truth. That should be the goal for all government
officers.

That is a ficting aspirational statement, but it hardly
describes the reality of criminal prosecutions. Just as defense
lawyers see their job as providing the best defense for their clients
and letting the judge or jury sort out the findings to assess guilt
or innocence, prosecutors often see their task as making the case
for conviction and punishment. Each side measures success by
wins and losses. Prosecutors are motivated by winning, not by
making sure that defendants have the fairest chance to escape
punishment. Good lawyers all want results to be just, but they
see their individual roles as making the system work by doing
their own partisan job with intelligence, skill, and zeal. With
able counsel on both sides, the system tends to work, but not
because prosecutors are indifferent about outcomes. Brady rules
do not change the basic nature of the game; they simply change
some of its parameters. And the players still recognize that, for
them, it is a game.

One relatively high-profile example is the federal govern-
ment’s prosecution of Alaska Senator Ted Stevens. Stevens was
accused of violating ethics laws by accepting and failing to
report gifts, principally in the form of thousands of dollars of
improvements to his Alaska home. The home improvements
were arranged and paid for by a company owned by Stevens’
longtime friend Bill Allen, whose company had benefited
from federal largesse brought back to Alaska by Stevens, whose
position on the Appropriations Committee and forty years
of Senate service made him a formidable source of Alaskan
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pork. Allen’s company was by no means unique in its receipt
of federal money.

A critical aspect of the case was Stevens’ contention that
he had asked Allen to bill him for the costs associated with the
work on his house. The defense relied not only on Stevens
own testimony, but on a letter he had sent to Allen. After
thanking him for, among other things, the work on his home,
Stevens said:

You owe me a bill—remember Toricelli, my friend.
Friendship is one thing—compliance with the ethics
rules entirely different. I asked Bob [Person] to talk to
you about this, so don’t get PO’d at him—it’s [sic] just
has to be done right.”

The reference to New Jersey Senator Bob Torricelli is a
caution to Allen. Shortly before Stevens wrote the note to Allen
in October 2002, Torricelli gave up his own reelection effort,
largely because of the fallout from his being admonished by the
Senate Ethics Committee for failing to report gifts from busi-
nessman David Chang. (The reference should have been even
more of a caution to Allen than to Stevens, as Chang served an
18-month prison term for illegal campaign contributions while
the criminal investigation of Torricelli was dropped.)

At Stevens’ trial, Allen testified that the letter was a sham,
intended to provide an appearance of conforming to the rules
but understood by both men to be insincere. According to Al-
len, no bill was expected and had it been forthcoming, Stevens
would not have paid. Not only did this contradict the Senator’s
testimony; it also contradicted statements that Allen had given
previously, including two statements he had made to the FBI.
The prosecution, despite repeated demands by the defense
lawyers for all Brady evidence (and orders from the trial judge
to comply), did not reveal Allen’s inconsistent statements to
the defense and even removed the contradictory statements
from an FBI report that was eventually turned over to defense
lawyers. When pressed, the government lawyers sent a letter to
the defense lawyers explaining that in prior statements Allen had
said he did not think that Stevens would have paid a bill for the
amount of the renovations; though the letter contained some
slightly modifying language as well, it conveyed the impression
that the prior statements had been consistent with what Allen
would testify to in court. The actual conflicting statements were
finally turned over to the defense team at 11:00 p.m. the night
before it was to begin its cross-examination.

The government also failed to disclose a mountain of
other information potentially helpful to the defense.® A witness
referred to early on by the government, but whose testimony
(as the government lawyers found out during their preparation
sessions with him) turned out not to be helpful to the govern-
ment was sent back to Alaska without informing the defense
or the judge. Another witness, Dave Anderson, was called to
the stand at the last minute to establish the extent of the work
done on Stevens” home (after fabricated records on that issue,
introduced by the government, were excluded from consider-
ation). Prosecutors did not reveal the immunity deal they had
struck with Anderson, which Anderson denied on the witness
stand. They also did not reveal that one of the FBI agents
working with the prosecution team on the case was involved
in an intimate personal relationship with Bill Allen during the
preparation for and trial of the case.

The Stevens defense team was led by Brendan Sullivan,
one of the nation’s premier defense lawyers who gained broad
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national fame as counsel for Lieutenant Colonel Oliver North
during the congressional Iran-Contra hearings in the 1980s.
Sullivan, both meticulous and intelligent, left no stone un-
turned in his own preparation. The government, which can
often point to lapses in defense demands for information, had
no such excuse in the Stevens case. In fact, Sullivan pressed
relentlessly for exculpatory information, believing Stevens was
innocent and aware that Stevens’ political career hung in the
balance. The government had filed its charges against Stevens
with a senatorial reelection contest just over the horizon. That
led to a defense decision to embark on the equivalent of a forced
march, with a goal of acquittal before voters went to the polls.

As it happened, the jury convicted Stevens a week be-
fore the election. Although he had led in polls prior to the
verdict, Stevens narrowly lost the election; voters not wanting
to send a convicted senator to Washington probably made the
difference between victory and defeat. The defense asked the
Justice Department to open an investigation into the prosecu-
tion’s conduct and filed a motion for a new trial. The extent
of the government misconduct, while suspected by Sullivan,
only came to light after the trial when an FBI agent who was
disturbed by the way the case unfolded filed a whistleblower
complaint within the Justice Department. After the change
in administration, the new Attorney General, Eric Holder,
stepped in to halt the proceedings, ordering the prosecution
to dismiss the matter—a Democrat ordering his department
to stop prosecuting a Republican on charges brought during a
Republican presidency. The judge who had overseen the case
was not mollified, ordering an independent inquiry of the
prosecution’s behavior.’”

The legacy of the Stevens case in part was a change in the
composition of the Senate. Without the misconduct, Stevens
almost certainly would not have been convicted; without the
conviction, he would have been reelected; with a Republican
in that seat, the Democrats would have had just 59 senators
in their caucus for the first session of the 111th Congress, one
shy of the number needed to move legislation forward. With
many sweeping legislative initiatives moving haltingly through
the Congress when they moved at all and Republicans solidly
opposed to most of them emanating from the other end of
Pennsylvania Avenue, this chain of events—starting with pros-
ecution misbehavior—may have altered history in ways no one
could have foreseen.

Commentary following the Stevens case has concentrated
on what special factors might have led to egregious misbehavior
from the Public Integrity Section of Justice, which had charge
of the case.!® Some have pointed to problems with the “culture”
of the Justice Department encouraging its lawyers, especially
those associated with keeping other public officials in line, to
see themselves as too pure to be questioned. Whatever truth
there may be to that accusation, the Stevens case is doubtless
the tip of a much larger iceberg. What it uncovers extends far
beyond the confines of the Public Integrity Section or the Justice
Department as a whole.

Prosecutors become invested in the cases they bring. They
are not neutral toward the evidence that comes before them.
Information that outside observers would label exculpatory
in an instant might be seen by prosecutors as equivocal. That
is not necessarily the result of a conscious effort to subvert
Brady—though in cases like the Stevens prosecution it comes
awfully close. The difference is one of perspective. After living
with a case, putting their time and energy and effort into it, even
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identifying their own career success with victory in a high-stakes
case, prosecutors tend to become so convinced of the justice of
their cause that they lose the ability to make unbiased assess-
ments of issues related to their case. That is precisely why due
process requires an impartial decision-maker. The same happens
on the other side of the courtroom, but the defense rarely has
the evidence and tools at its disposal to put the prosecution at
a disadvantage.

The result of living with and becoming personally com-
mitted to a case is much like what happens in a late-night game
of Scrabble. If you look at the letters long enough, and want
a really good word to put down badly enough, you begin to
see words that aren’t there, that arent real words, that in any
other context you would know in an instant aren’t real; but
when you're ready to put down the triple word score worth 66
points, you would swear they are legitimate words. That is why
there are dictionaries and third parties to referee disagreements
in Scrabble, and judges to settle disputes in court.

IV. Reguratory CriME: NO ACCOUNTING FOR PROSECUTO-
RIAL JUDGMENT!!

Perhaps the most common and costly problems of pros-
ecutorial judgment involve exercises of prosecutorial discretion
in the context of regulatory crimes. The field of regulatory
crimes has exploded over the past few decades, with estimates
of the number of criminal provisions and criminally-enforceable
regulations reaching into the hundreds of thousands. That is a
far cry from the Ten Commandments or the small set of com-
mon law crimes that were presumed to be known by all citizens.
Virtually all commentators, including those who support the
current rules on prosecution of regulatory crimes, recognize that
the range of regulations is so vast and the regulations themselves
are so difficult to know that the prosecution of these crimes
(either in the criminal courts or through pursuit of civil fines)
is inevitably a highly selective matter.

In this context, the most critical judgments often will be
determinations of which potential targets to prosecute, what
charges to bring, and what level of investment to make in the
particular case. These decisions—which are treated as exercises
of prosecutorial discretion, outside the purview of judicial
review or other effective control—hold the prospect of being
final decisions on matters of individual businesses’ life or death.

One of the most noted examples of this phenomenon is
the federal government’s 2005 prosecution of Arthur Andersen
LLP (Andersen), one of the nation’s leading accounting firms
founded almost a century before, and one of the surviving
“Big Five” firms at the time of the prosecution.” The events
that led to Andersen’s prosecution started with the downfall
of the energy and services conglomerate Enron. Enron was
formed from the merger of natural gas pipeline firms in the
1980s, quickly changing its name and location. It aggressively
expanded, branched out into other ventures, and grew to be a
firm that reportedly was generating revenues in excess of $100
billion, making it one of the top ten firms among the Fortune
500. As it turned out, the firm’s profitability was due in part to
overstating asset values and moving liabilities off-balance-sheet
to a series of limited liability “special purpose entities,” owned in
part by Enron employees. Andersen was Enron’s auditing firm.

When rumors of problems at Enron began to edge into
public speculation on its financial issues, an account manager
at Andersen (and her supervising partner) reminded others at
the firm who had worked on Enron matters that it would be
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good to comply with Andersen’s long-established (but rarely
implemented) document retention policy. That policy called
for retention only of a single, centrally filed copy of informa-
tion relevant to client service, not necessarily including drafts
and notes, but also cautioned that documents should not be
destroyed if the firm is “advised of litigation or subpoenas
regarding a particular engagement.”'? While the invitation
to implement the firm’s policy resulted in the destruction of
thousands of documents (doubtless in the expectation that
the documents otherwise would become subject to discovery
in litigation or regulatory investigations relating to Enron),
the shredding was stopped—on the direction of the same
individuals at Andersen who had reminded employees of the
firm’s document retention and destruction policy—the day after
Andersen was notified formally of an investigation by the SEC
and served with a subpoena for records.

There is no doubt that the reminder about the company’s
policy respecting documents was intended to prevent anyone
outside the firm—including regulatory and investigatory
authorities as well as potential private litigants, reporters, and
anyone outside the accounting firm interested in its relation-
ship with Enron—from discovering what Andersen employees
were thinking about, worrying about, and talking about in the
privacy of the firm. That, of course, is the entire purpose of
having policies about document retention: to preserve what is
important and necessary for future uses while reducing the risk
that disclosures of background discussions among members of
a team working on a problem will inhibit free discussion of all
aspects of the issues being addressed. As the Supreme Court
said, that is the same reason given for protecting communica-
tions between lawyers and clients and similar legal privileges.

The applicable law in the Andersen prosecution—a statute
dealing with witness tampering—did not make any document
destruction a crime; in relevant part, it punished only the
knowing use of physical force, threats, or corrupt persuasion
of another with an intent to cause the person to withhold or
alter documents in order to impede an official proceeding. The
Supreme Court unanimously read the instruction as applying
to a very limited class of cases, in which the intention to under-
mine a proceeding for corrupt purposes was plain, something
that fit with the other parts of the provision punishing threats
and physical force directed at intimidating potential witnesses
and undermining official proceedings. It earlier had held that
advising a client to withhold information that a lawyer thought
was protected from disclosure to the Internal Revenue Service
did not violate the law."? The Court had no trouble seeing that
encouraging fellow firm members to dispose of documents
that were not public records and were not (at the time) the
objects of subpoenas served to the firm, especially within the
contours of a document handling policy, is far closer to the
case of advice to a client on what is protected from disclosure
than to threatening witnesses with harm if they testify honestly
or produce documents they are under a legal duty to provide.

The prosecutors had pushed for a very different reading
of the statute, one that would have criminalized any action that
made any possible investigation or prosecution of anyone more
difficult. Even if it is understandable that prosecutors would
want to have the ability to deploy a flexible and powerful tool
to make it easier to enforce rules that they believe are beneficial,
the decision to bring criminal charges against Andersen and the
mindset respecting the law that supported this prosecution are
hard to defend from a broader perspective. A criminal law as
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flexible as the prosecution sought would threaten a huge range
of decisions that are consistent with ordinary, prudent business
behavior. It would make the prosecutor the ultimate authority
over business regulation.’ Any individual federal prosecutor
could credibly threaten almost any firm with criminal liability,
which in turn would bring enormous pressure to capitulate
to whatever penalties and restrictions the prosecutor might
demand. Even then, the prosecutor would be free to accept
or reject the corporate surrender, deciding in the fashion of
spectators in the Roman Coliseum who got thumbs up and
who did not.

Andersen’s treatment is a cautionary tale. Like any ac-
counting firm, it had value as an enterprise that could certify
whether the businesses it audited complied with established
rules; it was not an investigative enterprise, just one that was
supposed to make sure that the books it audited met accounting
criteria and produced the results announced so far as could be
determined from the information provided. The firm can be
faulted for failing to ask more probing questions of Enron and
of other companies it audited. Prosecutors evidently believed
that this failure reflected business concerns that more probing
inquiries might jeopardize the contribution Enron and other
clients made to Andersen’s bottom line. But treating the firm
as a partner in a criminal enterprise—especially under a law
designed to address serious efforts to intimidate and corrupt
judicial proceedings—does something quite different from seek-
ing to channel business decisions in a more publicly beneficial
direction. It stigmatizes questionable business judgments as
indefensible assaults on public good.

In the end, the government’s decision to prosecute
Andersen deprived the company of the public-trust-signaling
value on which its accounting business depended. Clients fled
even before any neutral authority had a chance to consider the
charges. In short order, it lost almost its entire revenue base
along with more than 96 percent of its employees (down from
85,000 employees in 2001 to less than 3,000 by the end of
2002) and was effectively finished as a going enterprise. Fur-
ther, the prosecution came after Andersen’s management made
clear it was prepared to accede to pretty much any terms the
prosecutors wanted, including removal of the partner in charge
of the Enron account and termination of the two individuals
who had recommended implementation of the document
retention policy.

The decision to prosecute was especially striking given
that, as Richard Epstein observed, “There was no evidence that
any of the actions taken [by the Andersen employees] were done
to shield Andersen or its partners from criminal liability . . . [as
opposed to] protecting Andersen’s reputation as an auditor.”"
Perhaps the prosecutors had a sense that, in the wake of a series
of high-profile stock-market shocks traced to corporate account-
ing fraud, the public would be well-served—and faith in the
stock market would be restored—Dby prosecuting a well-known
accounting firm. Whatever signal was received by the public,
another message was communicated to the business world.
Rather than a step in the direction of assuring greater fidelity
to accounting standards, Andersen’s prosecution instructed
the business community that federal law enforcement officials
could and would issue a corporate death sentence if they chose.

The Arthur Andersen case is a cautionary tale in another
sense. Not only does it show the power that individual pros-
ecutors can wield in exercising discretion to bring charges, to
publicize them, and to pursue proceedings even after securing
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every possible concession; it also shows how prosecutors can
wield power that seems much more logically reposed in the SEC,
a regulatory agency with a mandate that encompasses the sort
of oversight associated with assuring appropriate standards for
assessment of public companies, including the Enrons of the
world. In fact, the SEC did pursue cases against both Enron and
Arthur Andersen, and eventually revoked Andersen’s license to
provide services essential under the securities laws.

Regulatory proceedings and administratively-initiated
court cases that can result in civil penalties are in many ways
quite similar to prosecutions.'® They operate under different
rules of procedure and are subject to distinctive practical and
political constraints and inducements. Competitors can entreat
agencies to deploy these alternative forms of corporate sanction
for reasons that are not aligned with broader public interests;
the threat of severe sanctions can have similar i7 terrorem effect
on enforcement targets; and the discretion to pick and choose
among potential targets can produce similar issues respecting
the scope of official discretion. The use of administrative pro-
cesses, which have fewer protections for enforcement targets
than criminal proceedings, can raise special problems, especially
when related criminal charges can still be pursued. Civil liability
can generate high costs to firms that limit their willingness to
engage in some beneficial behaviors, and it may not deter the
corporate misbehavior that imposes widespread costs on oth-
ers. In short, whether one is concerned with overdeterrence
or underdeterrence of corporate misconduct, administrative
regulation and civil liability both have serious flaws.

The use of civil sanctions, however, does differ in at least
one important respect from the use of criminal penalties: civil
litigation does not generally carry the same signal of serious
misconduct as criminal prosecution, a signal that threatens
severe reputational harm regardless of the ultimate outcome of
the case. That is the essential lesson of the Andersen prosecution.

V. Stares as Narions: TaLes oF ELior SprTzer!

While many of the most talked-about prosecutions of the
past several decades have been the work of federal prosecutors,
state prosecutors handle the vast majority of criminal cases and
account for a number of visible abuses of power as well.

Ciriticism of and concern with state prosecutions should
not be taken as a total indictment of the criminal justice sys-
tem, which is both relatively predictable and generally fair. An
enormous number of state court cases—more than 50 million
each year—are routine traffic cases, and another 30 million or
so are relatively routine criminal cases.'® More than 90 percent
of these are disposed of by plea agreements, the bulk of these
reached between overwhelmed and underpaid prosecutors and
public defenders, court-appointed counsel, and lawyers trying
to make a living in the sort of practices that seldom make news.

Yet, there are some state prosecutors—particularly a few
famous or infamous state attorneys general—who have made ca-
reers of pursuing targets that are both powerful and unpopular.
Sometimes these targets are officials or well-established citizens
whose behavior quite clearly constituted what anyone would
understand to be crimes: theft, bribery, murder, extortion. The
“crusading prosecutor” is a tried and true story-line for novels,
TV shows, and movies, drawn in some measure from real life; it
is a type that depends on bravery, commitment, and dedication
to legal ideals. But other times, the prosecutor targets individuals
and enterprises that are engaged in what looks very much like
ordinary business behavior, often in highly regulated industries

Engage: Volume 16, Issue 3



OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

such as financial services, health care, and insurance.

The fact that these targets are already subject to extensive
regulation, very often at the federal level, makes them at once
questionable subjects for state prosecutors’ attention and invit-
ing targets. These are apt to be politically popular prosecutions
because the regulations signal public concern about the indus-
tries, public skepticism that they can be trusted to operate free
from government supervision, and public understanding of
their importance. Moreover, where primary regulatory authority
is in federal hands, a state official can play the role of outsider
shining a light on the awful job other government officials
have done. It is no surprise that crusading attorneys general
frequently have high public approval ratings—and frequently
move on to the governor’s mansion after highly visible crusades.

The “poster child” for the crusading state attorney general
is Eliot Spitzer, former New York Attorney General and then
Governor of New York before his dramatic political fall from
grace. As Attorney General, Mr. Spitzer’s office brought cases
against leading firms in investment banking, mutual funds,
insurance, and other industries. The prosecutions were almost
always predicated, at least in part, on a combination of charges
under New York’s Martin Act.”” This 1920s-vintage law gives
prosecutors who choose to use it extraordinary power, as it
punishes a broad and largely unspecified range of activities in
connection with (among other things) advice, advertisement,
purchase, or sale of securities, without any requirement of intent
to defraud. This includes anything that is deemed “contrary to
the plain rules of common honesty” and anything “tending to
deceive or mislead the public.”?

With this broad charter to police almost any activity in the
financial arena that he deemed questionable, Spitzer was able to
select among an extraordinarily broad array of possible targets.
No matter how earnestly a company’s management tried to stay
within the bounds of legal strictures and generally-accepted
business practices, firms were unable to defend against charges
under the Martin Act. While particular companies no doubt
act questionably or even commit outright fraud, businesses
generally counted on prosecutors’ ability to distinguish the few
truly bad actors from the general run of folks trying to succeed
in making profits and providing useful services—those who oc-
cupy the vast expanse between Mother Teresa and Carlo Ponzi.

Spitzer’s prosecutions, however, pushed the line of what
is acceptable beyond ordinary business practice to something
more like an aspirational goal—almost to the point of requiring
firms to recommend and design only investments that would
turn out to be good. Businesses facing Spitzer’s charges and
their lawyers—along with many neutral observers—were almost
always skeptical of the Attorney General’s concept of legally
permissible acts—especially because his office purported to
distinguish criminal conduct from ordinary business behavior.

Objections to Spitzer’s view of the law were seldom tested,
because rather than simply arguing his positions to judges, try-
ing to persuade them that he had the law’s interpretation and ap-
plication right in the cases he brought, Spitzer deployed heavier
artillery to overcome his targets’ objections and effectively to
coerce settlement without trial. As Daniel Gross explained:

Spitzer viewed his targets not as criminals who needed
to be jailed but as professionals (and firms) with assets,
careers, and reputations to protect. So he didn’t simply
indict. He issued press releases. . . . When Spitzer [target-
ing Merrill Lynch] published a press release detailing “a
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shocking betrayal of trust by one of Wall Street’s most
trusted names,” Merrill Lynch lost $5 billion in market
value in a few days and quickly settled. Getting the rest
of the investment banking world to go along was then a
relatively easy matter.”!

The result ultimately was a “global settlement” of charges
against ten leading investment banking firms, with the firms
agreeing to pay substantial fines (more than $1 billion), make
structural changes to their research and investment operations,
and change some practices respecting initial public offerings
of securities.

The problems with the use of high-pressure tactics to
secure, in Gross’s words, “punishment, remedy, and structural
change” all in one tidy package are two-fold. First, that use of
prosecutorial pressure bypasses neutral review from judges who
are responsible for reading the law and assuring that it applies,
that it is used in a predictable manner, and that it is not twisted
to fit a given official’s own interests. The essence of the rule of
law is that sort of principled predictability, and the structures
of government that support and reinforce predictable, neutral,
general application of law are prized precisely because they
promote the rule of law.?? Prosecutors who are sure they are
doing the right thing are no substitute for the limited powers
and well-defined processes that prevent tyranny.

The second problem with this kind of prosecution is that
it upends federalism. Spitzer took it upon himself to regulate
industries that have important components located in New
York but that operate nationally and affect national finance and
commerce. Spitzer and his associates used the threat of criminal
and civil liability to force changes in business practices and
structures without the sort of hearings, input, consideration,
and expertise that are typically required for construction of
far-reaching regulation of business practices.” But more than
that, construction of such regulation by a single set of state
officials—even if they adopted better suited processes to con-
struct the regulations—risks letting parochial visions control
national enterprises.

The Constitution assigns responsibility for matters that
primarily affect a single state to that state’s officials, while giv-
ing federal officers power over matters that have broad spillover
effects across state lines. Spitzer’s targets overwhelmingly fell
into the category of entities and behaviors better regulated at
the national than the state level. Yet his office’s solutions to
perceived problems routinely imposed conditions on targets
that had national impact. In fact, making global changes was
the essence of all of the office’s major initiatives.

There are certainly some matters of national scope that
state prosecutors can play a role in, especially on a collaborative
basis with one another or with federal authorities where each
prosecutor is protecting the interests of his or her own state’s
citizens. And there are matters where one state’s citizens might
have a specific interest that could be protected in litigation by
its state attorney general, as with environmental harms that are
concentrated in specific locations. But those types of litigation
are radically different from the one-prosecutor structural reform
cases brought by Spitzer, using the location of firms to leverage
changes wide nationwide effects.

VI. FroMm TRADITIONS TO SOLUTIONS

Traditionally, prosecutors have enjoyed broad, unreview-
able discretion to decide whom to bring into court, to select
the charges, to determine what resources to invest in each case,
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and to choose when and how to settle. This level of discretion
been defended as necessary to protect enforcement officials
against constant engagement over the choice of enforcement
priorities and resources. It has also been defended as benign: in
theory, “type 17 errors (decisions to prosecute someone who is
not guilty) will be corrected by not guilty verdicts, and “type 2”
errors (failure to prosecute those who are guilty) are simply an
inevitable result of limited law enforcement resources. More-
over, not all crimes deserve prosecution, and prosecutors should
be able to consider excuses or justifications in deciding whether
to bring charges. Changes in the set of government officials
who exercise prosecutorial authority, expansion in the number
of criminal offenses, declines in the clarity and predictabilicy
of criminal offenses, however, have undermined justifications
for prosecutorial discretion.

These changes have greatly amplified prosecutors’ power.
Their range of targets, of possible charges, and of prosecu-
tion tactics is vastly larger while the proportion of potential
targets that have meaningful criminal intent or are engaged in
obviously criminal conduct has become smaller. Beyond that,
in a world of instant and constant communication, where
news travels immediately around the globe and markets react
instantaneously to the information available, prosecutorial
misbehavior can have dramatic consequences for which ex post
correctives are inadequate. Those who think that prosecutors’
mistakes or misuse of their office is benign should consider
what happened to Joe Salvati, Ted Stevens, Arthur Andersen,
and Eliot Spitzer’s targets.

A number of steps could be taken to make matters better
from a rule of law standpoint. The most important—but also
the least likely—corrective would be a dramatic reduction in
the number of crimes on the books, a step that would lessen
target-and-charge selection options and reduce prosecutorial
leverage. This would also realign the balance of legislative versus
prosecutorial control over law. A second possible corrective
would be to restore requirements for intentionality or a degree of
knowledge of criminality or at least a reason to expect someone
ignorant of the law to have had knowledge of its requirements.
This too is unlikely to happen.

A third possible change would be to create or increase im-
pediments to misuse of prosecutorial powers, whether through
greater penalties for the sort of misbehavior observed in the Ted
Stevens prosecution or through checking the prosecution via
press release that characterized much of Eliot Spitzer’s work as
New York Attorney General.

Finally, judges might be more skeptical of rules that
broadly vouchsafe prosecutors’ discretion, whether in facilitating
inquiries before irreparable damage is done or in assuring more
searching scrutiny of the legal assertions on which prosecu-
tions—{requently in connection with regulatory crimes—are
based.

Over the past few decades, the contours of our legal
system have diverged sharply from conditions that made
broad prosecutorial discretion defensible. Personal liberty and
economic rationality, touchstones of our heritage and of our
future, depend on preventing the sort of prosecution abuses
that easily occur but cannot easily be corrected. Prosecutors
can be generally respected, even applauded; crusaders can be
admired, even lionized. But freedom to live, work, and play
under predictable, neutral rules deserves a higher place in our
pantheon of values. It deserves not just our respect but our
protection. That would preserve what our founding generation
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gave us, what our “greatest generation” fought for, and what
future generations should inherit.
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UprDATING THE COMPUTER FRAUD AND ABUSE ACT

By Jonathan S. Keim *

INTRODUCTION

In recent years, American institutions have suffered from
a seemingly endless series of high-profile computer intrusions:
Ashley Madison, the Office of Personnel Management, Sony
Pictures, and health insurer Anthem.! Computer hackers con-
nected with international organized crime groups apparently
violate American law with impunity. Defensive technology
designed to detect and prevent intrusions has been deployed
widely, but attackers always seem to be one step ahead. In
response, Congress has been considering a broad range of
measures intended to address cybercrime’s growing economic
impact.

This paper provides some background principles to guide
one aspect of that reform: revising the federal criminal statute
that governs computer intrusions known as the Computer
Fraud and Abuse Act (CFAA).2 As Part I will show, the need for
a strong CFAA has never been greater than it is today. But Part
IT will explain some of the problems with the current CFAA,
which has become too broad. Its sweeping jurisdictional claims
and wholesale incorporation of state criminal and tort laws put
it into an uncomfortable position in the Constitution’s alloca-
tion of federal and state powers. Meanwhile, the courts have
interpreted the CFAA so broadly that Congress must step in
to clarify its limits. The reforms proposed below are designed
to fix these problems while ensuring that the CFAA is able to
address contemporary threats adequately.

I. How WE Got HEeRE: A BRiEF OVERVIEW OF INFORMATION
SECURITY

A. Computer Security from Mainframes to “The Cloud”

In the early days of computers, information security re-
quired little more than sturdy doors. Early room- or closet-sized
mainframe computers usually required users to physically access
the computers or their terminals, which meant that potential
intruders necessarily exposed themselves to apprehension. In
addition, attacks on centralized computing targeted the enti-
ties that could afford to invest vast resources in computing
technology such as defense, research, and banking institutions,
not consumers.

The expanding popularity of the personal computer in the
1980s decentralized computing power by putting devices into
homes and small businesses and, in the process, opened new
doors for electronic threats to consumers. This new computing
paradigm eventually gave rise to a new type of threat: viruses.
Few computers were connected by networks, so malicious soft-
ware moved slowly from computer to computer through shared
floppy disks. Virus writers rarely hoped for pecuniary gain, so

* Jonathan Keim is Counsel for the Judicial Crisis Network. He is a former
information technology professional and a former Special Assistant United
States Attorney in the Cybercrime Unit of the U.S. Attorney’s Office for the
Eastern District of Virginia. All opinions belong to the author.
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viruses tended to be either harmless pranks or malicious data
destroyers. Computers attached to networks were still vulnerable
to outside attack, but the number of networked computers was
so small that attackers could often be identified.

Electronic security threats to consumers and businesses
accelerated in the mid-1990s as personal computers began con-
necting to the internet in large numbers. As more computers
connected to the internet, the rise of cheap and fast network
connectivity in the first decade of the 21st century began the
rapid re-centralization of both data and computing resources
in data centers.

On the one hand, technology re-centralization has en-
abled the growth of new business models based on reliable,
fast, inexpensive network connectivity, a model sometimes
called “cloud computing.”® Consumers and businesses entrust
“cloud” providers with vast amounts of information that they
can access over the internet, but they often have no idea where
in the world (literally) their data is being stored.”

Such connectivity comes with security risks. A company
that handles customer data may be unwilling or unable to repel
attacks from outsiders, or it may be populated by untrustworthy
employees. In addition, computers attached to home and
business networks can be vulnerable to infection by malicious
software, known as “malware,” which can use the computers to
carry out sophisticated fraud transactions and other nefarious
activity without the owner’s knowledge.

At the same time, a cottage industry in defensive technol-
ogy has risen to meet these challenges. Antivirus and other tech-
nology companies regularly hire ex-military cyber-operations
personnel to ensure that their customers have products designed
with the most up-to-date knowledge and skills. Penetration
testers study computer software and hardware to find flaws.
Several companies (and probably many more independent re-
searchers) sell software that exploits these flaws to governments,
defense contractors, and others who use them both offensively
and defensively.®

B. Contemporary Threats

Computer intrusions and attacks generally fall into two
general categories: insider and outsider.® An insider is typically
an employee or other trusted person who has (or had) some level
of authorization to access the victim’s computer systems, but
abuses that knowledge for an illegal purpose. The insider might
be a disgruntled ex-employee, a friend, an employee engaging
in corporate espionage, or perhaps a systems administrator who
likes the thrill of damaging systems.”

An outsider, by contrast, has no authorization to use the
targeted system. Because outsider attacks do not begin from a
privileged position within a targeted organization, outsiders
are likely to use hacking tools or techniques. Outsiders can
be organized or disorganized, and their motives can include
things like curiosity, anger, ideology, financial gain, nation-
state intelligence-gathering, or even obtaining an advantage
in competitive video games.® Once an attacker has obtained
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control over an attacked system, he can use the computer to
eavesdrop, copy, modify or delete data, impersonate computer
users, collect passwords and other identity information, or
generally wreak havoc.’

Early cybercriminals tended to be computer science ex-
perts who knew the intricacies of the systems they compromised.
Now, however, intrusion expertise has become decentralized and
democratized along with computing technology. The last decade
has seen the rise of international organized crime syndicates that
use sophisticated attack mechanisms in connection with fraud
schemes to steal hundreds of millions of dollars from banks,
businesses, and individuals.'® Anonymity technologies designed
to help dissidents evade totalitarian regimes have enabled pedo-
philes to exchange child pornography using what is sometimes
called the “Dark Web.”!! In addition, foreign nation-states
and others have reportedly sought to obtain access to critical
infrastructure and financial institutions.'?

Just as the legitimate software industry has now created
technology enabling kindergarteners to use smartphones, the
cybercrime underworld has created consumer-grade tools that
enable anyone with a little money and motivation to become
a cybercriminal. Underworld merchants have borrowed les-
sons from business, creating products that make it possible for
relatively unsophisticated criminals to perform basic hacking
tasks. Sites on the Dark Web sell “off-the-shelf” hacking tools
designed with easy-to-use controls, as well as access to pre-
hacked computers and accounts for impatient criminals who
can’t be bothered to hack their own.' These computers can then
be used to commit other crimes, send mass unsolicited email
(or spam), or hide the source of other attacks.

C. How the CFAA Protects Legal Interests in Property

Computer intrusions affect legal interests in property
that will be familiar to any student of tort law.'* Criminal laws
that forbid intrusions, such as the CFAA, generally protect a
computer owner’s legal interests in exclusive possession and
control by prohibiting unauthorized access to the computer;"
these legal interests are also protected by the common law tort
of trespass to chattels.'® Criminal laws forbidding unauthorized
interference with the operation of computers' likewise protect
the same interests as the torts of conversion and private nuisance
because such activities interfere with the rightful control, use,
or value of property.'®

An intrusion that only nominally infringes on the rights of
possession, control, or use is not sufficient to constitute a crime
under the CFAA, however. It must result in some alteration in
the use of the computer,” furtherance of a fraud,*® damage or
! or a breach of confidentiality (defined as “obtain[ing]
information”).?

loss,?

The legal interests protected by the statute can have fuzzy
boundaries.” For instance: The CFAA forbids unauthorized
“access” that “affects” a computer that is sometimes used by
the government.”* What degree of interaction is required be-
fore an “access” “affects” the operation of a computer? Also, a
feared and very common attack called a distributed denial of
service (or “DDoS”) involves sending a flood of junk network
traffic to a target website to crowd out other users’ access, but
it fits only uncomfortably within the CFAA’s prohibitions of a
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“transmission of a program, information, code, or command”
that intentionally causes damage.” Does crowding out other
users’ traffic count as “damage” to a target?

The CFAAs standard for whether a computer user actually
trespasses is particularly malleable. Violations of the CFAA can
occur if access is either “without authorization” or “exceeding
authorization,” but the latter has a circular statutory definition.
Access that “exceeds [the owner’s] authorization” is defined as
access “with authorization ” that the actor then uses “to obtain
or alter information that the individual is not entitled to obtain
or alter.”? Although the drafters of the statute were trying to
distinguish between permission to access the computer itself
and the level of permission to obtain or alter information on
the computer, courts have understandably been confused by the
distinction.” Among other problems (such as those discussed in
Part I1.B), the fuzzy statutory boundaries protecting these legal
interests ultimately raise questions about whether the CFAA
provides adequate clarity to potential defendants about what
conduct is prohibited.

Despite these problems, the CFAA remains the primary
federal authority protecting computing technology from intru-
sions. With consumers and businesses facing security threats
from every direction, the need for robust computer crime laws
and enforcement has never been greater. At the same time, the
CFAA must not create more problems through overbreadth than
it solves. The next Part will explore several ways that Congress
can ensure that the CFAA continues to serve its intended pur-
pose without abandoning other values central to the rule of law.

II. IMmprOVING THE COMPUTER FRAUD AND ABUSE ACT:
PROBLEMS AND SOLUTIONS

As the preceding Part shows, protecting property threat-
ened by computer intrusions requires enforcement of computer
crime laws. Yet despite the relatively simple nature of the legal
interests protected by the CFAA, several new circumstances
complicate enforcement. In addition, the CFAA’s scope—it
claims to protect nearly every computer in the world—raises
concerns about whether it occupies the appropriate constitu-
tional role for a federal statute. A definitive answer for how to
resolve the tension between effective enforcement of computer
crime laws and a limited federal role is outside the scope of this
paper, but this Part will identify several ways that would move
the CFAA in the right direction.

To begin with, an internationalized and democratized
computer security world means that much computer crime takes
place across domestic and international boundaries. Congress
can make better use of the powers entrusted to it by focusing
federal law enforcement resources on inter-jurisdictional and
international threats. In addition, fiscal restraint generally makes
expensive and risky international investigations hard to justify.
Congtess should pursue policy federalism, allowing state law
enforcement agencies to take increasing responsibility for purely
domestic computer crimes that do not implicate a significant
federal interest. This would make federal resources available
for more ambitious international investigations that clearly
implicate the powers of the federal government.

The CFAA also presents an overcriminalization prob-
lem. The courts have (until recently) progressively expanded
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the scope of potential CFAA liability to include malfeasance
that is not obviously trespass or hacking. Congress can fix this
problem by scaling back the scope of the CFAA’s criminal li-
ability and leaving such matters for civil liability. Along the
same lines, the CFAA can have unwanted chilling effects on
innovative and socially-useful security research. Clarifying por-
tions of the CFAA could eliminate these chilling effects, thus
removing unnecessary legal impediments to development of
advanced defensive security technologies. And at the same time,
Congress should weigh in on the debate about whether victims
of intrusions should be allowed to engage in “hacking back,” a
controversial practice that directly implicates the CFAA’s core
protections of property.

A. Prioritize Federal Resources Toward National and International
Threats

With the most serious cybercrime threats now coming
from international organized crime, Congress should encourage
federal law enforcement agencies to prioritize investigative ef-
forts against those threats. Although enforcement prioritization
is typically an executive function, Congress has some tools to
ensure that law enforcement resources are directed towards the
most serious threats.

One drastic step in this direction would be to reduce the
number of privately-owned computers that are subject to federal
jurisdiction. The CFAA currently protects federal-interest com-
puters (those used by financial institutions or the federal govern-
ment) and all private computers “used in or affecting interstate
or foreign commerce or communication.”?® By its terms, the
CFAA effectively covers every computer in the world.?” Congress
could scale back the extent to which the CFAA reaches beyond
federal-interest computers to include only private computers
that have a substantial effect on interstate or international com-
merce, are used primarily for such commerce, or for which there
is reason to suspect a connection to a conspiracy. This would
ensure that government agents focus their investigative efforts
on solving serious crimes instead of relatively minor computer
intrusions for which the relationship with interstate commerce
or other federal interests is only incidental.

More cautious steps would include directing federal in-
vestigators to prioritize the most significant threats to American
consumers and businesses, such as fraud, malicious damage, and
international organized crime. And since so much computer
crime is committed by criminals located in other countries,
this would practically mean reallocating enforcement resources
toward international investigations and directing the executive
branch to improve mutual legal assistance relationships with
foreign governments.

Congtess could also use federalism principles to divide
responsibility for computer intrusions more evenly between
the states and the federal government. Of course, federal law
enforcement agencies have a central role investigating computer
intrusions because the internet is an interstate telecommunica-
tions medium. The centralized federal role works for several
simple reasons: federal agencies can easily operate across state
lines, agents are unhampered by the daily emergency law
enforcement responsibilities that typically apply to state law
enforcement agencies, and federal agencies have greater re-
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sources and expertise than many state and local agencies. But
the rapid development of new and sophisticated online threats
is now putting significant pressure on those resources, which
are increasingly scarce. As before, Congress could take drastic
steps relinquishing federal responsibility to states.?

Similarly, Congress should consider reducing the extent
to which the CFAA appropriates state law. The CFAA currently
incorporates by reference state criminal and tort law—all of
it—Dby turning any intrusion that furthers a state criminal or
tortious act into a 5-year felony.?' But this discourages states
from investigating or prosecuting intrusions. After all, why
should a state bother to investigate or prosecute a computer
intrusion if the federal government will do it instead?

Encouraging states to pursue their own enforcement pri-
orities would have some potential drawbacks such as reduced
efficiency, cross-jurisdictional investigative cooperation prob-
lems, non-uniform policy, and so forth. In addition, few states
currently have resources or expertise comparable to those of the
federal agencies that currently investigate most cybercrimes.

On the other hand, there is little reason to impose a single,
uniform national approach to computer intrusions for crimes
that have no substantial federal interest or cross-jurisdictional
connection. De-federalization of enforcement responsibilities
would encourage states to experiment with policies uniquely
addressed to particular state needs. California, whose economy
depends heavily on its electronic infrastructure, could impose
more significant penalties on intrusions than New Hampshire.
Rebalancing responsibility among the actors in the federal
system would reduce the burdens on federal law enforcement
while also empowering states to pursue more locally-desirable
solutions.

B. Decriminalize Activity That Can Be Adequately Addressed
Through Civil Liability

Decriminalizing conduct that can be adequately addressed
through non-criminal forms of legal liability would allow law
enforcement to focus on investigating and prosecuting the most
serious crimes. This proposal would principally affect the CFAA
provisions prohibiting access that “exceeds authorization” and
thereby obtains or alters information that the individual “is
not entitled” to.** This form of liability is designed to enable
prosecution of (for example) employees who are given access
to a computer, then abuse that access and obtain information
that they are not supposed to access. But it has also turned into
a tool for punishing employees who violate use restrictions on
data they are otherwise entitled to access.

The current language creates two particularly important
problems. First, as law professor Orin Kerr has observed, its
breadth approaches constitutional limits regarding notice to
potential defendants about what conduct violates the statute.
The CFAA does not explain how a defendant can know which
information she might be “entitled” to. Recent government
proposals to amend the CFAA do nothing to address the notice
problem, and actually would specifically authorize prosecutions
for “exceeds authorization” violations that involve the misuse
of data (defined as use for a purpose that the computer owner
opposes).* By refocusing the CFAA’s authorization language on
the defendant’s wrongful intent, i.e., her intention to violate the
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owner’s right to exclude her from the property, Congress could
eliminate the notice problems and avoid the worst overbreadth.

Second, the CFAA’s “exceeds authorization” liability
criminalizes disputes that more properly fit within civil pro-
cesses. Many of the cases concluding that a defendant “exceeds
authorization,” for instance, seek criminal sanctions for com-
pany employees who are entitled to access data but misuse it
or misappropriate it in violation of an employment agreement
or fiduciary duty.”® In these cases there is usually been little
question about the identity of the responsible defendants and
no physical damage or violence (even if there is fraud). In such
cases, the intrusive methods and punitive goals of the criminal
law seem disproportionate to the wrong. Civil damages or
equitable relief, by contrast, could provide victims with a
complete remedy without requiring incarceration. Congress
should not de-criminalize all forms of “exceeds authorization”
liability, however. Deliberate attempts to inflicc damage or
pecuniary loss would be appropriate bases for criminal liability.
But mere breaches of trust or contract should only be subject
to civil remedies.*

If decriminalization of all “exceeds authorization” cases
seems excessive, Congress could take a more modest step of
elevating the mens rea to require at least an intentional violation
of the owner’s property interests. Because intrusion liability has
generally been predicated on a trespass of some sort, Congress
could refine “exceeds authorization” liability to include only
willful violations of express limitations on access. Elevating
proof requirements in this way would ensure that the CFAA,
much like criminal trespass statutes, punishes the willful viola-
tion of an owner’s right to exclude others from property, not
the mere misuse of information.”

C. Clarify the Legal Boundaries for Computer Security Research

In recent years, the CFAA has begun to cast a shadow
over the development of technology that is the first line of
defense against intrusions for most businesses and consumers.
Such technologies are often the result of intense study and
experimentation, but research can easily drift into activities of
dubious legality, particularly if the activities strongly resemble
the activities of a potential intruder. In some cases, researchers
have faced criminal prosecution because they pursued their
research several steps too far.?® For the purposes of this Sec-
tion, though, the main concern is the potential chilling effect
on research from excessively broad or ambiguous provisions of
the CFAA. Researchers who must choose between potential jail
time and not performing important research are likely to avoid
innovative forms of research. Here as elsewhere, good fences
make good neighbors, and the CFAA is badly in need of some
fence-mending in four areas.

The first relates to the definition of “access” under the
CFAA. Private security researchers often find it useful to ac-
cess computers attached to the internet to collect data through
automated scanning.*” But some courts have concluded that
the Terms of Service posted on a website can be legally binding
and that visitors can be held liable for violations of those terms
under the CFAA.** This puts researchers who use automated
tools to a Hobson’s choice: How would a potential defendant
ever know what potentially liability-creating restrictions an
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owner has placed on access to the computer without first ac-
cessing the computer? Defining “access” would help clarify the
scope of such prohibitions.

The second relates to aggressive techniques used by some
security researchers. Teams of volunteers perform research on
malware and help shut down networks of infected computers
(called “botnets”) under the control of a criminal (the “bot-
master”) that can be used for a variety of nefarious purposes,
such as banking fraud or DDoS attacks. But under existing law,
these public-spirited researchers could someday find themselves
the targets of prosecution, since shutting down a computer
without the owner’s express permission seems to fit within the
CFAA’s prohibited conduct.”! Some researchers forge ahead
with research despite the possibility of prosecution.*> Congress
should find a way to encourage such socially beneficial activities
without authorizing outright vigilantism.

Third, the Department of Justice and private sector ac-
tors have performed a valuable service in recent years to shut
down botnets down by cobbling together civil and criminal
legal remedies.”® But the ad hoc approach and lack of con-
gressionally-authorized standards for such operations raises
concerns about accountability for mistakes, disruptions, and
potential misconduct. This is particularly concerning because
of the significant possibility of collateral damage from such
operations.™ Whatever the best policy in this area, minimizing
the legal gray areas around research and mitigation efforts, as
well as articulating standards for judicial review, would protect
computer owners from unwarranted interference while also
permitting remediation efforts to continue.

The fourth area concerns the disclosure of security vulner-
abilities. “White hat” researchers sometimes infiltrate “black
hat” circles or make purchases on the black market to publicize
cutting-edge techniques and vulnerabilities of commercial prod-
ucts. Security experts who discover vulnerabilities in software
or other technologies publish vulnerability information to the
public as a way of shaming manufacturers who are slow to
rectify the problems with their products.”® Although the ethi-
cal boundaries around such practices are still being debated,
Congtess should clarify the legal boundaries.

As in other areas of law, clarification of the actors’ legal
rights promotes Coasian bargaining about the scope of permis-
sible access. Clarity encourages companies and researchers to
contract around potential disputes, as Google and many other
others have done, by establishing “bug bounty” programs that
reward researchers for finding security problems before criminals
find and exploit them.?” Researchers who obtain consent from
consumers before engaging in more aggressive forms of research
or testing would facilitate research while also eliminating the risk
of CFAA liability. This approach allows the parties to work out a
desirable outcome without tying the hands of the industry that
creates advanced technologies far more nimbly than Congress
or any administrative agency could act.

D. Clarify the Legal Boundaries for Self-Help

For more than a decade, academic and policy experts have
debated the desirability of permitting self-help as a counter-
measure to computer intrusions.”® With defensive technology
lagging a step or two behind offensive technologies, some have
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proposed that the CFAA should allow intrusion victims to “hack
back.”® The Department of Justice has steadfastly maintained
that the CFAA prohibits hacking back, but some commenta-
tors claim that it is justified as a form of limited self-defense.*
Either way, Congress should weigh in to provide certainty about
legal consequences for victims of computer intrusions who are
tempted to return fire.

III. ConcrusioNn

New threats from international and organized crime are
changing the way that Americans use the internet. Legislation
alone will not solve the problem of computer intrusions. Im-
proved computer security will require efforts by law enforce-
ment, yes, but also by the private sector, the computer security
industry, and consumers. To that end, Congress should ensure
that the CFAA provides law enforcement agencies the clearest
possible authority for prosecuting serious threats while allowing
security researchers to develop the tools that will make possible
tomorrow’s defense.
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ENVIRONMENTAL AW & PROPERTY RIGHTS

UtiLity Air REGuLAToRy GroUP v. EPA: A FORESHADOWING OF THINGS TO COME?

By Paul Beard II* and Daniel Cheung™*

On June 23, 2014, the United States Supreme Court
issued its decision in Utility Air Regulatory Group v. EPA,
holding that under the Clean Air Act (“CAA” or “Act”), the
emission of greenhouse gases (‘GHGs”) alone could not trigger
requirements for the Prevention of Significant Deterioration
(“PSD”) or Title V programs.! The Court also held that the
Act allows regulation of GHG emissions from sources which
emit other pollutants that subject them to PSD requirements
“anyway —so-called “anyway sources”;*> more than 83% of the
stationary sources that the Environmental Protection Agency
(“EPA”) sought to regulate were anyway sources.’ The Court’s
decision highlights the Court’s ambivalence with respect to the
EPA’s regulatory authority and may foreshadow its position on
future GHG-related litigation.

I. BACKGROUND

In 2007, the U.S. Supreme Court decided Massachuserts
v. EPA, holding that the Act would authorize EPA to regulate
GHGs from new motor vehicles if the agency determined that
GHG emissions endangered public health or welfare.* The
Court’s opinion engendered a series of rulemakings to regulate
GHGs that was “the single largest expansion in the scope of
the [Act] in its history.” In its 2009 “Endangerment Finding,”
EPA determined that GHGs endanger public health and welfare
by contributing to global climate change.® EPA then issued a
determination that the regulation of GHGs from motor vehicles
would “trigger” regulation of GHGs from stationary sources
under Tide V and Title I of the Clean Air Act (“Triggering
Rule”).” The EPA promulgated GHG emissions standards for
new motor vehicles in its “Tailpipe Rule” (effective January 2,
2011), which—according to its Triggering Rule—triggered
GHG standards for stationary sources.

Realizing that a literal application of the original PSD and
Title V statutory threshold would be administratively imprac-
ticable, EPA issued the “Tailoring Rule” to raise the permitting
threshold from between 100 and 250 tons per year to between
7,500 and 10,000 tons per year.” Several states, industry groups,
and nonprofit organizations filed actions in the United States
Circuit Court of Appeals for the D.C. Circuit, challenging all
of EPA’s GHG-related actions, including the Endangerment
Finding, the Triggering Rule, and the Tailoring Rule.’® The
D.C. Circuit agreed with EPA’s interpretation of the statute,
holding that “any air pollutant” could be interpreted only as
“any air pollutant regulated under the Clean Air Act.”"* The
court also reasoned that this definition should be applied to
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determine the scope of the PSD program.'? The D.C. Circuit
denied rehearing en banc, with Judge Brown dissenting on the
grounds that the full court should consider the propriety of
extending Massachusetts v. EPA," and Judge Kavanaugh dis-
senting on the grounds that “any air pollutant” under the PSD
program should be narrowly construed to include only those
pollutants regulated under the National Ambient Air Quality
Standards (“NAAQS”).!4

The United States Supreme Court granted review in
October 2013 on the question of whether EPA permissibly de-
termined that its motor vehicle GHG regulations automatically
triggered permitting requirements under the Act for stationary
sources that emit GHGs."

II. Tae DEcisioN

Justice Scalia delivered the majority opinion. Justices
Breyer and Alito wrote separate opinions concurring in part
and dissenting in part.

A. Justice Scalias Majority Opinion

In announcing the majority opinion, Justice Scalia
noted that the EPA, “is getting almost everything it wanted in
this case.”’® But while the EPA did retain significant regulatory
authority for stationary sources, the opinion is widely seen as
a reprimand of the EPA’s regulatory overreach and as a strong
signal of the Courts skepticism of the EPA’s regulation of
GHGs.

The decision is fractured, but each section of Justice
Scalia’s opinion was supported by at least a majority of the
justices. Justice Breyer, joined by three other justices, dissented
but joined with respect to Part II-B-2, which held that Best
Available Control Technology (BACT) standards can be
applied to anyway sources."” Justice Alito wrote a concurring
opinion, joined by Justice Thomas, but dissented with respect
to Part II-B-2.18

The majority opinion begins with a brief overview of
the Clean Air Act and the history of GHG regulation since
Massachusetts v. EPA.” It then analyzes two questions: first,
whether the Clean Air Act compelled or permitted EPA’s
interpretation of the Trigger Rule; and second, whether the
EPA reasonably interpreted the Clean Air Act to require
anyway sources to comply with permitting requirements for

GHGs.
1. EPA’s Triggering Rule Was Neither Compelled Nor Permitted

The EPA claimed that regulation of GHGs under
Title II of the Clean Air Act both permitted and compelled
regulation of GHGs under PSD and Title V.° The majority
opinion begins with a sharp critique of this argument, saying
that this conclusion was the result of a “flawed syllogism.”*!
Under the PSD program, a “major emitting facility,” defined
as a stationary source “which emit[s], or [has] the potential
to emit, one hundred tons per year or more of any air
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pollutant” is subject to permitting requirements.”” A “major
stationary source” under Title V is defined with nearly
identical language.”” EPA argued that “any air pollutant” had
to mean “any air pollutant regulated under the Clean Air
Act” because the Court held in Massachusetts v. EPA that the

» «

Act-wide definition of “air pollutant” “embraces all airborne
compounds of whatever stripe.”* However, the mere fact that
the Act-wide definition of the term “air pollutant” includes
GHGs does not mean that the same definition applies to this
section. In fact, the EPA historically followed Justice Scalia’s
reading of the phrase “any air pollutant,” narrowly limiting the
types of pollutants and sources that were subject to regulation
under this provision.” Justice Scalia points out that, given
this fact, “It takes some cheek for EPA to insist that it cannot
possibly give ‘air pollutant’ a reasonable, context-appropriate
meaning in the PSD and Title V contexts when it has been
doing precisely that for decades.”?

The opinion then shifts to whether the EPA’s construction
of the Clean Air Act was permissible in the first instance. Even
within the Chevron framework—where agency interpretation
of ambiguous statutes is given deference so long as that
interpretation is a reasonable one—the majority concludes
that the EPA’s construction was impermissible.” Citing the
EPA’s own figures on the resulting increase in administrative
costs (increasing the administrative costs for Title V permits
from $62 million to $21 billion, for example), the Court
holds that “the excessive demands on limited governmental
resources is alone a good reason for rejecting [EPA’s Triggering
Rule]. EPA’s interpretation is also unreasonable because it
would bring about an enormous and transformative expansion
in EPA’s regulatory authority without clear congressional
authorization.”?

Justice Scalia reserved his harshest words for the Tailoring
Rule, which he addressed separately, saying that if the rule were
upheld, “we would deal a severe blow to the Constitution’s
separation of powers.”” Since the numerical permitting
thresholds for PSD and Title V are written into the statute,
the agency did not have authority to rewrite the requirements
out of administrative convenience.’® For the Court to allow
the EPA to tailor regulation would be to, “stand on the dock
and wave goodbye as EPA embarks on this multiyear voyage
of discovery,” and the Court had no intention of doing that.*!

2. EPA Is Permitted 1o Regulate GHGs From Anyway Sources

While the majority opinion clearly rejects EPA’s
Triggering and Tailoring Rules, it does give the EPA authority
to apply BACT standards to “anyway” sources — stationary
sources that are already subject to PSD requirements.’
While the definition of a “major emitting facility” does not
specifically require regulation of all Act-wide pollutants,
the BACT provisions apply “for each pollutant subject to
regulation under this chapter’ (i.e., the entire Act).”®® Since
GHGs are a pollutant regulated under the Clean Air Act, they
can be subject to BACT requirements.

B. Justice Breyer’s Dissenting and Concurring Opinion

Justice Breyer, joined by Justices Ginsburg, Sotomayor,
and Kagan, rejected all but Part II-B-2 of the majority opinion,
joining only the holding that BACT could be applied to
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regulation of GHGs from anyway sources. Instead of reading
EPA’s rules as trying to exempt certain pollutants (in this
case GHGs), Justice Breyer suggests applying the “tailoring”
exemption to sources—in this case, smaller sources.*® He
reasons that Congress intended to regulate only those facilities
which are significant contributors to air pollution and are able
to bear the costs imposed by CAA regulations.” Applying
the “tailoring” to the category of sources instead of pollutants
would serve the Clean Air Act’s purpose without straying from
the statutory language.’

C. Justice Alitos Concurring and Dissenting Opinion

Justices Alito and Thomas agreed with most of the
majority opinion, but took exception to its endorsement of
regulating GHG emissions from anyway sources. Their opinion
begins with an unequivocal rejection of the majority opinion
in Massachusetts v. EPA, arguing that, “these cases further
expose the flaws with that decision.”” Justice Alito argues
that the Clean Air Act was meant to regulate “conventional
pollutants,” and that it is not suited for regulation of GHGs.
This conclusion also leads him to reject the majority’s position
that BACT analysis should apply to “anyway” sources, arguing
that the nature of the PSD program, which emphasizes local
harms, and BACT, which requires a case-by-case balancing of
costs and benefits from control technologies, cannot be used
to regulate GHGs.*

III. Tae EPA’s SUBSEQUENT REGULATORY ACTION

One month after the Supreme Court’s decision, the
EPA issued a memorandum saying that it would continue to
enforce BACT standards for GHG emissions from anyway
sources.”” On December 19, 2014, the EPA issued further
guidance on the rescission of PSD and Title V permits that
were required solely because of the source’s potential to emit
GHGs.? It simultaneously issued a no-action letter assuring
that sources would not be penalized for failure to comply with
the terms of these permits in the interim.*! On April 25, 2015,
the D.C. Circuit amended its decision in accordance with the
Supreme Court’s opinion and vacated the relevant portions of
the EPA’s regulation.®

According to the EPA, this change will likely affect only
a small group of sources, including municipal or commercial
landfills that are large, but not large enough to be covered by
other EPA regulations; pulp and paper facilities; electronics
manufacturing plants; some chemical production plants; and
beverage producers.®

IV. ImpracT oF UARG v. EPA

The most immediate impact of this decision has been
the restriction of EPAs toolkit for regulating GHGs. For
example, the Court unanimously agreed that small sources
are categorically exempt from PSD and Title V permitting
requirements for GHGs.* The majority opinion also laid
out explicit limitations on PSD-based emissions controls for
larger sources, suggesting that EPA may not regulate energy
efficiency, compel a fundamental redesign of facilities, or
regulate the energy grid directly. Lastly, the Court suggested
that GHGs can only be regulated under the PSD program

for anyway sources if more than a “de minimis” amount is
yway
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emitted—what that threshold is was left open by the Court.”®

The most significant impact of this opinion, of course,
remains to be seen in the EPAs ongoing battle to regulate
GHGs. Leading up to this case, the EPA issued the Tailpipe
Rule, regulating GHG emissions from small and mid-
sized motor vehicles under Clean Air Act Section 202(a).*
Just weeks before the Court issued its opinion, the Obama
administration released its proposed Clean Power Plan, which
attempts to cut GHG emissions from existing—mostly coal-
fired—power plants by up to 30 percent under Clean Air Act
Section 111(d), a little-known and rarely-used provision in
the Clean Air Act.”” In June 2015, the EPA and Department
of Transportation released GHG standards for new trucks,
again under Section 202(a).*

According to some commentators, this case was a
“warning shot” to the EPA that a majority of the Court is
skeptical of its regulation of GHGs through the Clean Air
Act.® The Court expressly invited future challenges of GHG
regulation in its opinion, most notably by invoking Brown
& Williamson v. FDA, a case establishing a canon of anti-
deference in situations where “an agency claims to discover
in a long-extant statute an unheralded power to regulate ‘a
significant portion of the American economy.”” It is difficult
to know whether this refers to the present case or to the
Obama administration’s Clean Power Plan, which is based on
an obscure provision of the Clean Air Act.

It has also been pointed out, however, that the Court
heard this case in the same term as EPA v. EME Homer City
Generation, in which the Court deferred to the EPA on a
question of cross-state NAAQS regulation.”’ The Court’s
holding in EME Homer City Generation stands in stark contrast
to its holding in UARG, suggesting that the narrative about
GHG regulation is still being written.? Is GHG regulation
clearly permitted under the Clean Air Act such that EPA’s
interpretation of the statute is entitled to deference, or is the
EPA forcing a round peg into a square hole by attempting to
regulate GHGs under a statute ill-suited for that purpose?

V. CONCLUSION

As a practical matter, the Court’s decision in UARG v. EPA
did little to change permitting requirements for most stationary
sources. However, it did reveal that the Court is deeply divided
on the issue of whether the EPA can reasonably regulate GHGs
under the Clean Air Act. Congressional action to increase regula-
tion seems unlikely, because most bills currently before Congress
are attempting to block regulation. The uncertainty around
whether and how the EPA will regulate emission of GHGs
continues, but the Court seems eager to decide on this issue
in the near future. With the Clean Power Plan that came out
in August 2015, it likely will have that opportunity very soon.
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HORNE v. UNITED STATES DEPARTMENT OF AGRICULTURE: THE TAKINGS CLAUSE AND

THE ADMINISTRATIVE STATE
By Brian 1. Hodges* & Christopher M. Kieser**
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* Brief for the Respondent, Horne v. United States Department of Agriculture, No. 14-275, available at http://www.americanbar.
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L.J. 247, 302-03 (2015), available at http://journals.law.stanford.edu/sites/default/files/stanford-environmental-law-journal-selj/

print/2015/09/schwartz_article.pdf.

INTRODUCTION

The U.S. Supreme Court’s recent decision in Horne v.
United States Department of Agriculture (Horne I1) was a signifi-
cant victory for property rights advocates, and an even more
significant victory for opponents of the administrative state.! In
an 8-1 decision, the Court held that a government program that
seeks to control market prices by seizing a portion of a farmer’s
crop violates the Takings Clause of the Fifth Amendment.? In
broad terms, the Court reaffirmed that personal property and
real property enjoy the same protected status under the Fifth
Amendment.? It clarified that when the government adopts a
regulation that authorizes it to physically appropriate personal
property, the regulation effects a taking—the fact that the
owner might derive some ancillary benefit from the regulation
is irrelevant to the question of whether a taking occurred.* Im-
portantly, the Court also allowed property owners to challenge
the imposition of such a regulation before the government takes
their property, instead of having to seek compensation for it
later.” The decision is particularly notable in that it continued
the Roberts Court’s trend toward a pragmatic and limited-
government interpretation of the Takings Clause.

I. BACKGROUND

The Agricultural Marketing Agreement Act of 1937
(“AMAA”),% a product of New Deal-era thinking, was passed
“with the objective of helping farmers obtain a fair value for
their agricultural products.”” Congress at that time believed
that excess competition was to blame for the low prices many
commodities fetched on the open market,?® so it undertook
to “avoid unreasonable fluctuations in supplies and prices” of

* Brian T. Hodges is a principal attorney at the Pacific Legal Foundation
and the Managing Attorney of the Foundation’s Northwest Center. He
concentrates his practice on representing property owners, with a focus on
Takings and Due Process litigation. PLF filed an amicus brief in Horne
v. Department of Agriculture.

** Christopher M. Kieser is a fellow in the College of Public Interest Law
at the Pacific Legal Foundation, focusing on property rights.
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certain agricultural goods.” To accomplish its goal, the AMAA
“authorizes the Secretary of Agriculture to promulgate ‘mar-
keting orders’ to help maintain stable markets for particular
agricultural products”"—in other words, the secretary was
authorized to prop up demand for agricultural products by
throttling the supply.'” One such marketing order regulates the
California raisin market.!!

The raisin marketing order created the Raisin Administra-
tive Committee (“RAC”), an unelected group of 47 people—35
of whom represent raisin producers, 10 of whom represent

raisin “handlers,”!

2 and one each who represent cooperative
bargaining associations and the general public.”® The RAC is
an agent of the federal government.! As the Supreme Court
explained, each year the RAC “reviews crop yield, inventories,
and shipments” and recommends to the Secretary whether or
not there should be a “reserve pool” of raisins—that is, raisins
transferred to the government and kept off the open market.
Raisin handlers are then required to transfer the demanded
amount of raisins to the RAC.'® The amount varies yearly, and
has been as high as 47 percent of inventory in 2002." In return,
the raisin handlers receive a contingent interest in a percentage
of the proceeds generated by the reserve, which in some years
amounts to nothing.'®

Marvin and Laura Horne had been farming raisins in the
Central Valley of California since 1969." Mr. Horne once even
served as an alternate member of the RAC.? But over the years,
they became disillusioned with a regulatory scheme that they
thought was unconstitutional and sought a way to avoid it.?!
Because the marketing order regulates only raisin handlers, “the
Hornes devised a plan to bring their raisins to market without
going through a traditional handler.”* They entered into a
partnership with Mrs. Horne’s parents and “contracted with
more than 60 other raisin growers to clean, stem, sort, and, in
some cases, box and stack their raisins for a fee.”” The operation
was substantial—cumulatively, it produced more than 3 million
pounds of raisins during the 2002-03 and 2003-04 crop years.*

Despite the Hornes™ best efforts, the Department of
Agriculture declared that they were raisin handlers and thus
subject to the marketing order.”> The Hornes refused to comply
with the order. When government trucks showed up at their
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facility one morning in 2002, they denied entry and refused
to set aside any raisins for the reserve.?® As a result, the govern-
ment assessed almost $700,000 in fines and penalties against
the Hornes—$480,000 for the value of the raisins and over
$200,000 for not complying with the order to turn them over.””
Rather than pay the fines, the Hornes defended themselves
against the government’s attempt to enforce the fines and penal-
ties, arguing that the demand that they surrender their raisins to
the government was an unconstitutional attempt to take their
personal property without compensation.”

Their challenge was just the beginning of what would
turn out to be a protracted legal battle that included two suc-
cessful appeals to the Supreme Court of the United States. The
proceedings started poorly for the challengers. The Hornes lost
the enforcement action and lost again on administrative appeal
before a federal district court.?” Then the Ninth Circuit held
that it lacked jurisdiction to even consider the Hornes’ takings
arguments, explaining that the Hornes would have to pay the
fines or surrender the demanded raisins, then sue in the Federal
Court of Claims under the Tucker Act before any court could
consider whether the marketing order violated the Takings
Clause.®® But the Supreme Court unanimously reversed that
decision, holding that because the AMAA authorized district
courts to determine whether an enforcement action was lawful,
the takings defense was properly before the court.> As the Court
explained, “when a party raises a constitutional defense to an
assessed fine, it would make little sense to require the party to
pay the fine in one proceeding and then turn around and sue
for recovery of that same money in another proceeding.”* So
it remanded the Hornes’ takings claim to the Ninth Circuit for
a determination on the merits.?

On remand, the Ninth Circuit produced one of the worst
property rights decisions in recent memory. First, contrary to
decisions of the Supreme Court and several circuit courts, the
Ninth Circuit held that the per se physical takings rule an-
nounced in Loretto v. Teleprompter Manhattan CATV Corp.>
applies only to real property—not personal property like money,
cars, or raisins.*” Because of this threshold conclusion, the court
opted to subject the marketing order to the type of complex
balancing test that is ordinarily employed in regulatory takings
cases (as opposed to physical takings cases) to determine when a
law goes too far in diminishing the value of property. This analy-
sis essentially ignored the Supreme Court’s instruction to apply
a bright-line rule when the government physically appropriates
an owner’s property.*
in physical invasion cases. As the Court explained in Loretto,

Balancing tests are wholly inappropriate

the right to exclude others from your property is “perhaps the
most fundamental of all property interests.”” Accordingly, a
physical occupation of property, no matter how small, is a taking
“without regard to whether the action achieves an important
public benefit or has only minimal economic impact on the
owner.”?® Inquiries into the degree to which the property is
diminished by the government’s actions or the purposes served
are irrelevant to whether a physical taking occurred.” If the
government exercises physical control over private property, it
is obligated to compensate a property owner—even where it
takes only a portion of the owner’s property.

Searching for a test to apply to avoid the result of Loretto’s
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clear instruction,” the Ninth Circuit settled on the exactions
trilogy of Nollan v. California Coastal Commission,”® Dolan v.
City of Tigard, and Koontz v. St. Johns River Water Management
District.™ Together, those cases hold that government agen-
cies cannot condition permission to use one’s property on the
relinquishment of a property interest unless there is “a ‘nexus’
and ‘rough proportionality’ between the property that the
government demands and the social costs of the applicant’s pro-
posal.”® Nollan, Dolan, and Koontz, however, involve a “special
application of the doctrine of unconstitutional conditions,” and
apply tests specifically designed to scrutinize conditions placed
on land-use permit decisions.* Overlooking that doctrinal
limitation,” the Ninth Circuit reasoned that the exactions test
should apply because the raisin reserve requirement operated
like a permit condition on the right to sell raisins. After all, the
Ninth Circuit noted that, just like a land-use permit, the Hornes
could have “avoid[ed] the reserve requirement of the Marketing
Order by . . . planting different crops, including other types
of raisins, not subject to this Marketing Order or selling their
grapes without drying them into raisins.”**

The Court of Appeals then proceeded to apply an unrec-
ognizable version of the exactions test. It transformed the robust
Nollanl Dolan cause-and-effect test into a mere rational-basis,
means-ends inquiry.” According to the panel, the reserve re-
quirement satisfied the nexus requirement because it does what
it is intended to do: create “orderly market conditions.”® And
it satisfied the proportionality requirement because the order
only demanded that percentage of raisins the RAC determined
were necessary to achieve the committee’s goals.”" In reaching its
conclusions, the Ninth Circuit failed to acknowledge that No/-
lan and Dolan do not simply ask whether an exaction advances
a particular government goal—the tests include an important
causation element that requires the government to show that
the regulated property use directly causes the problem an exac-
tion addresses and, if so, that the exaction is proportionate to
that impact.’? Therefore, not only did the Ninth Circuit treat
personal property as inferior to real property, but it effectively
nullified the exactions cases in order to uphold the reserve
requirement.

Perhaps because the Ninth Circuit’s decision was such
an outlier, the Supreme Court granted certiorari once again.

II. THE PARTIES ARGUMENTS

The Court granted certiorari on three discrete questions.
The first was whether the “categorical duty” to pay compensa-
tion for a physical taking applies to personal property as well as
real property.> The Solicitor General’s brief did not attempt to
defend the Ninth Circuit’s conclusion on this point.>* In fact,
the Deputy Solicitor General who argued the case explicitly
disavowed it at oral argument.” The Hornes’ brief catalogued
the long history of cases in the Supreme Court and the lower
courts treating personal and real property as equal under the
Takings Clause.’® Their brief also forcefully argued that personal
property has been protected by fundamental law dating back
800 years to the Magna Carta.”

The second question asked the Court whether the gov-
ernment can avoid the duty to pay just compensation for a
per se taking “by reserving to the property owner a contingent
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interest in a portion of the value of the property, set at the
government’s discretion.”® The Solicitor General’s brief did
not address this question head-on. Rather, it argued that the
contingent proceeds prevented the application of Loretto’s per
se test in the first instance.”” Because raisins are a fungible good,
the government contended that so long as the Hornes retained
some interest in the proceeds, there could be no taking.®® But
the Hornes pointed out that even if the proceeds were relevant,
their value was speculative and often amounted to nothing.®' In
their view, the marketing order offered illusory compensation
by taking raisins in return for whatever the RAC might view
as appropriate in that particular year.

The final question for the Court was whether a require-
ment to “relinquish specific, identifiable property as a ‘condi-
tion’ on permission to engage in commerce effects a per se
taking.”®> On this point, the government strongly defended the
Ninth Circuit’s conclusion that the raisin reserve program was
a constitutional “exaction” under Nollan and Dolan. It made
the sweeping claim that “[t]he government may condition the
benefits provided by an orderly market on handlers’ compliance
with the reserve requirement.”® In other words, the government
may take property so long as it is doing so to create an “orderly
market” that will, in the government’s judgment, benefit the
property owners. The Hornes rephrased that argument in
their brief, saying that “[U]nder the Ninth Circuits theory,
the government can extract whatever property concessions it
wants by effecting takings as a condition on the ‘government
benefit’ of not being forbidden to do anything the government

has power to forbid.”®*

III. Tae DEecisioN

On June 22, 2015, the Supreme Court gave the Hornes
a total victory, ruling in their favor on all three questions.
Eight justices, led by Chief Justice Roberts, agreed that the
raisin reserve was a taking; only Justice Sotomayor dissented.
But Justice Breyer, joined by Justices Kagan and Ginsburg,
wrote separately to say he would have remanded the case for
a calculation of damages/offset rather than excuse the Hornes
from paying the fines altogether.®

Writing for the majority, Chief Justice Roberts called the
raisin reserve requirement a “clear physical taking.”® He easily
dismissed the Ninth Circuit’s distinction between real and per-
sonal property, noting that the Takings Clause “protects ‘private
property’ without any distinction between different types.”®” As
the Hornes had suggested in their brief, “[t]he principle reflected
in the Clause goes back at least 800 years to Magna Carta, which
specifically protected agricultural crops from uncompensated
takings.”*® Eight justices therefore agreed that Loretto’s per se
rule was the correct analytical framework to apply.

The same eight justices also rejected the government’s
argument that providing a contingent interest in the proceeds
from the seized property can avoid takings liability. The major-
ity recognized that the government conflated the standards for
physical and regulatory takings, noting that “when there has
been a physical appropriation, ‘we do not ask . . . whether it
deprives the owner of all economically valuable use’ of the item
taken.”® Instead, the fact that the government has permanently
occupied private property is enough to effect a taking. No
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contingent interest in the proceeds can change that; at most,
anything left over would count towards just compensation, not
the question of liability.”

The majority also rejected the government’s exactions
argument. In response to the government’s suggestion that
the Hornes could do something else with their raisins to avoid
regulation, the Chief Justice wrote that ““[l]et them sell wine’
is probably not much more comforting to the raisin growers
than similar retorts have been to others throughout history.””!
Rather, the right to sell raisins, like the right to build a house
on one’s property,”” is “not a special governmental benefit that
the Government may hold hostage, to be ransomed by the
waiver of constitutional protection.””? As the Court explained,
this argument would allow the government to characterize
many things as benefits and circumvent the requirement to
pay compensation for physical takings.”# But “property rights
‘cannot be so easily manipulated.””

On the question of the proper remedy, the Court was
more closely divided. The Chief Justice, writing for a five-justice
majority including Justices Kennedy, Alito, Scalia, and Thomas,
invalidated the fines and penalties altogether.”® The majority
reasoned that the government had already determined the fair
market value of the raisins when it assessed the fine.”” Therefore,
it concluded that there was “no need for a remand; the Hornes
should simply be relieved of the obligation to pay the fine and
associated civil penalty they were assessed when they resisted the
Governments effort to take their raisins.””® Justice Breyer, joined
by Justices Kagan and Ginsburg, disagreed. They would have
remanded for a determination of compensation, offsetting the
benefits created by the marketing order’s reserve requirement.”

In dissent, Justice Sotomayor argued that the majority
misunderstood Loretto. In her view, the per se physical takings
rule applies only when the government takes “each and every
property right” from the property owner (an understanding
neither supported by Loretto nor the Court’s body of physi-
cal taking case law).*® Because the Hornes retained, at least
in theory, “the right to receive some money for [the raisins’]
disposition,” they had not lost “every property right.”! Further-
more, she adopted the government’s (and the Ninth Circuit’s)
argument that a government agency may condition the right to
sell a good on the open market on a “voluntary” agreement to
give up property rights.®* As a result, she would have affirmed
the Ninth Circuit’s judgment.

IV. THE IMPLICATIONS OF HORNE

The Supreme Court’s Horne decisions hold promise for
advocates of property rights and limited government. Most
immediately, the decisions embraced three common sense prin-
ciples that will be extremely helpful for future takings litigants.
First, the Horne I opinion recognizes that an administrative
order imposing penalties may be a cognizable constitutional
injury, even when the terms of the order have not yet been
enforced.® Second, the recent decision recognizes that rem-
edies available under the Takings Clause are not limited to just
compensation—in some circumstances, an order invalidating
a government action may be the appropriate remedy.** And
third, the Court held that a property owner does not need to
surrender his or her property as a prerequisite to seeking judicial
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review of an unconstitutional agency order.®

Horne I provides more precedent supporting the recently
reinvigorated unconstitutional conditions doctrine. But, per-
haps more important to the big picture, the Horne decisions
continue a trend of the Roberts Court—support for clear,
administrable rules that benefit property owners at odds with
powerful government agencies. That is in stark contrast with
the final term before the Chief Justice joined the Court, which
included the infamous Kelo v. City of New London*® decision
upholding a forced transfer of a private home to a corporation.

A. The Possibility of Injunctive Relief Against a Taking

For years, government attorneys have wielded the Supreme
Court’s frequent statement that “[t]he Fifth Amendment does
not proscribe the taking of property; it proscribes taking without
just compensation.” Such reasoning has led to the creation
of the Williamson County state-litigation requirement,® one of
the modern Court’s most criticized doctrines.®” It has also, in
conjunction with the Kelo decision, which severely limited the
Constitution’s Public Use Clause, fostered an assumption that
a taking can never be improper in the first instance. Therefore,
the burden is always on property owners to contest a taking
in court, asking for compensation after the fact. That gives the
government significant leverage in takings cases.

An exchange at oral argument illustrates just how per-
vasive that assumption has become. Justice Breyer asked the
Hornes’ attorney, former federal judge Michael McConnell,
whether, considering that “the Constitution forbids [only] tak-
ings without compensation,” the Court shouldn’t just remand
the case for a just compensation calculation.”® Mr. McConnell
. a taking, and the
program does not contemplate compensation, the standard
judicial remedy for that is to . . . invalidate the taking.””" In
other words, “a takings violation occurred when it was clear

responded that, “in cases where there’s . .

that there was no compensation at the time of the excessive
governmental action; it was this absence that called for the
remedy of invalidation.”

But the Supreme Court has moved away from that posi-
tion. In modern times it has become axiomatic that the remedy
for a taking that “goes too far” is just compensation, and the
only way to invalidate such a law is through the Due Process
Clause. For example, after finding a takings claim unripe, the
Williamson County Court considered a due process challenge
to the same zoning decision.”® The Court explained that the
essence of a regulatory taking is a government action that goes
so far that it cannot be constitutionally accomplished without
a condemnation proceeding.” In a due process claim, however,
the remedy “is not ‘just compensation,” but invalidation of the
regulation, and if authorized and appropriate, actual damages.””
As a result, plaintiffs must generally show that a regulation bears
no rational relationship to a legitimate government objective
to be entitled to invalidation. This is a much more difficult
standard to meet.”®

Horne I pokes a small hole in that orthodoxy. The Court
invalidated the fines and penalties in large part because it was
clear that the government had already determined the value
of the raisins, so there was no mechanism to provide for com-
pensation. Because the government thought it could seize the
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raisins without committing a taking, it felt comfortable setting
up a scheme of penalties to enforce the regulations. Thus, this
is precisely the type of program Mr. McConnell had in mind
that “does not contemplate compensation.” It is a significant
development that a majority of the Supreme Court essentially
adopted that argument and disavowed the need for a remand.

However, it is not likely that this approach will spread
to more typical takings cases. So long as the rationale of Wi/-
liamson County still controls, the Court will likely continue to
view inverse condemnation as within the “contemplation” of
compensation.” If a government agency has a statutory means
to pay compensation once a court determines that a taking has
occurred, invalidation is unlikely to be an available remedy. But
Horne I does at least represent a small step in favor of property
owners in this area.

B. More Evidence of Skepticism About the Administrative State

This term was not a particularly good one for supporters of
the so-called fourth branch of government, the ever-expanding
administrative state. Earlier in the year, several justices expressed
severe doubts about the federal courts’ ongoing practice of
deferring to administrative agencies under Chevron U.S.A.
Inc. v. Natural Resources Defense Council.”® And in one of the
biggest cases of the term, the Court refused to defer to the IRS’
interpretation of the Affordable Care Act provision providing
federal tax subsidies for those purchasing health insurance on
ACA exchanges.!® Horne II is another example of the third
branch’s skepticism of administrative agencies.

In Perez v. Mortgage Bankers Association,®" the Court
unanimously reversed the D.C. Circuit and held that agencies
do not have to go through notice-and-comment rulemaking
under the Administrative Procedure Act when they announce
a new interpretation of a regulation that “deviates significantly
from one the agency has previously adopted.”'** While they
joined in the result, three justices used the occasion to state
their concerns with the regime of agency deference, particularly
the practice of deferring to agency rules interpreting their own
regulations. Justice Scalia argued that the APA’s exemption for
so-called “interpretive rules” was meant to be quite narrow,
but “judge-made doctrines of deference” have significantly
expanded the power of agencies to make binding law.'”® He
said that the APA’s plain text requires “that courts, not agencies,
will authoritatively resolve ambiguities in statutes and regula-
tions.”'* Such a reading calls into question not only deference
to an agency’s interpretation of its own regulations—mandated
under Auer v. Robbins'®—but also Chevron itself. Justice Alito
even came close to asking someone to bring a case challenging
the constitutionality of so-called Auer (or Seminole Rock'*)
deference.

Twice this term, Justice Thomas stated his view that
Chevron and Auer deference are violations of the separation
of powers. In Perez, he called Seminole Rockl Auer deference a
“deviation” from general principles of separation of powers,
reasoning that it is a transfer of power from the judiciary to ex-
ecutive agencies and prevents judges from exercising their duty
to independently determine the meaning of regulations.’”” And
a few months later in Michigan v. EPA,"® he directly attacked
the constitutionality of Chevron deference on similar grounds.'®
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Although Justice Thomas’ views of the administrative state have
long been well known, this time they added to a growing chorus
urging reconsideration of long-held views on agency deference.

In King v. Burwell, the Chief Justice surprised many when
he rejected the government’s argument for Chevron deference.'”
The government had argued that the IRS rule allowing insur-
ance purchasers to claim tax credits whether they purchased
insurance on a federal or state-run exchange was a reasonable
interpretation of the Affordable Care Act and thus entitled to
deference."" But the majority concluded that this case was
simply too important to be left to the discretion of the IRS.!'?
The Court made it clear it would not defer to an agency’s con-
clusion in such “extraordinary cases.”'"? Instead, if Congress
wanted to delegate such an important power to an agency, it
should have done so expressly. As others have acknowledged,
the “extraordinary cases” doctrine is a significant limit on and
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departure from traditional Chevron deference.
that the Court will still require Congress to make the really
important and difficult policy choices itself.

Among all these cases, Horne Il was perhaps the strongest
rebuke to the administrative state this term. In both Horne
oral arguments, justices expressed significant doubts about the
policy behind the raisin reserve requirement. The first time,
Justice Kagan elicited laughter when she remarked that, on
remand, the Ninth Circuit would have to “figure out whether
this marketing order is a taking or it’s just the world’s most
outdated law.”!"® This time around, Justice Scalia compared
the requirement to the central planning economy favored by
the Soviet Union.'"® And the Chief Justice’s opinion recognized
that, much to the chagrin of would-be central planners at the
Department of Agriculture, raisins “are private property—the
fruit of the growers” labor—not ‘public things subject to the
absolute control of the state.””'" Hard as the fourth branch
might try to regulate markets, it cannot do so by seizing private
property. After nearly 80 years, the federal raisin reserve is a
casualty of both the Court’s stronger protection of property
rights and its increasing skepticism of administrative agencies.

C. A Reinvigorated Unconstitutional Conditions Doctrine

Perhaps related to its skepticism toward the administra-
tive state, the Court has increasingly relied on the doctrine of
unconstitutional conditions in recent years. The doctrine was
long a staple of the Supreme Court’s jurisprudence until it all but
disappeared over the past several decades. The judicial doctrine
first appeared in the mid-nineteenth century in response to a
wave of state laws that had placed severely restrictive conditions
on out-of-state companies secking permission to do business
in the state.""® In its original form, the doctrine operated as
a structural doctrine, limiting state authority over interstate
commerce and the national courts.'”” Under that version of
the doctrine, the Court struck down conditions requiring that
out-of-state companies waive their right to remove lawsuits to
federal court, agree to taxes not applicable to other companies,
and agree to taxation of out-of-state property and profits.'** But
by the early twentieth century, the doctrine had changed into
one that directly protected the substantive rights of individu-
als against state and federal government by declaring void any
condition that compelled a waiver of a right or privilege secured
by the Constitution. The Court recognized that:

October 2015

[TThe power of the state [...] is not unlimited; and one
of the limitations is that it may not impose conditions
which require relinquishment of constitutional rights. If
the state may compel the surrender of one constitutional
right as a condition of its favor, it may, compel a surrender
ofall. It is inconceivable that guarantees embedded in the
Constitution of the United States may thus be manipu-

lated out of existence.'?!

The Court’s reliance on the doctrine waned until the late
1950s through the 1970s. During that period, the doctrine was
frequently invoked to strike down laws that conditioned the
receipt of government benefits upon the waiver of individual
rights, such as rights to free speech, free exercise of religion,
travel, and equal protection of the laws.' In its modern
formulation, the doctrine provides that government may not
grant an individual a benefit or permit on the condition that he
surrender a constitutional right.'?® Thus, the modern doctrine
operates as a shield from government “deals” that would strip
individuals of their constitutionally protected rights.

In the past few years, the Court has repeatedly relied on
the doctrine to “vindicate[] the Constitution’s enumerated
rights by preventing the government from coercing people into
giving them up.”'?* For example, in Agency for International
Development v. Alliance for Open Society International, Inc.,'”
the Court struck down a federal law requiring organizations
to have a policy of opposing prostitution and sex trafficking
to qualify for certain appropriations to be used in the fight
against HIV/AIDS. The majority explained that Congress can-
not condition a grant of federal funds for a specific purpose on
126 Rather, it

can (and in this case, it did) only restrict the funds themselves

the relinquishment of all speech rights on a topic.

from being used for the disfavored purpose.'?” In this way, the
unconstitutional conditions doctrine prevents the government
from controlling speech by dangling too-good-to-refuse funding
programs in front of organizations.

Koontz, following up on Nollan and Dolan, applied that
principle in the context of land-use permitting. It extended No/-
lan and Dolan to prevent government agencies from holding the
benefits of a building permit hostage to force property owners to
contribute to unrelated government projects.'?® This limitation
on government power exists even though, as with the federal
money in Agency for International Development, the government
is under no obligation to grant a permit in most situations.'”
But despite the power to deny the permit outright, the Koonzz
Court recognized that the government cannot use that power
as leverage to require a permit applicant to pay for a city project
unless it satisfies the requirements of No/lan and Dolan.

In Horne II, the Department of Agriculture made the
novel argument that it could take a significant portion of a
grower’s raisin crop in return for the privilege of selling the
remaining raisins on the open market. By rejecting this formu-
lation of the unconstitutional conditions doctrine, the Court
further strengthened it. In a part of the opinion joined by eight
justices, the Chief Justice clarified that No/lan and its progeny
recognize that, like building a home, “[s]elling produce in
interstate commerce, although certainly subject to reasonable
government regulation, is . . . nota special governmental benefit
that the Government may hold hostage, to be ransomed by the
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waiver of constitutional protection.”'® This result strengthens
the unconstitutional conditions doctrine, making it more
difficult for agencies to use the permitting process to restrict
reasonable uses of property.

D. A Trend in Property Righrs

In just the last few terms, the Court has several times
rejected a government agency’s argument for broader discretion
in favor of applying bright-line rules. These cases—including
Horne II—have uniformly benefitted property owners. As a
result, the Court has solidified the protections of the Fifth
Amendment and steadily reduced government power to dimin-
ish property rights through ad hoc decisionmaking.

In Arkansas Game & Fish Commission v. United States,
a state agency sued the U.S. Army Corps of Engineers over
repeated flooding of its land."" Between 1993 and 1999,
the Corps deviated from past practice and decreased the rate
at which it released water from a dam it constructed.'® The
change was meant to give farmers a longer harvest, but it had
the effect of periodically flooding a portion of the Commis-
sion’s land, used as a wildlife and hunting preserve as well as
a timber resource.'?® The Commission claimed it was entitled
to damages for repeated temporary takings.'* In response, the
Corps argued that even though government-induced flooding
could be a taking, an exception for “temporary flooding” should

be recognized.'

A unanimous Court rejected the Corps’ argument.'?
Justice Ginsburg found no support in any case or principle of
takings law for the proposition that flooding cases are different
from run-of-the-mill government intrusions on private prop-
erty.’” The Corps had relied on a sentence from the 1924 case
of Sanguinetti v. United States,"*® which it took to mean that
only permanent flooding was compensable under the Takings
Clause.'® But the Court carefully reasoned that, even assuming
the sentence was precedential, subsequent cases had eroded it
and made clear that all temporary takings are compensable.'®’
It thus rejected a government attempt to limit the application
of the Takings Clause using a meaningless distinction.

The same happened the next term in Koontz. There, as
described above, the Florida agency argued that the No//an and
Dolan rules limiting government power to exact property in
exchange for a permit did not apply when: (1) the permit was
ultimately denied, and (2) the agency demanded money instead
of real property in return for the permit.'! All nine justices
rejected the first exception to Nollan and Dolan. The majority
recognized that “[a] contrary rule would be especially untenable
in this case because it would enable the government to evade the
limitations of No/lan and Dolan simply by phrasing its demands
for property as conditions precedent to permit approval.”'4

Five justices also rejected, for similar reasons, the agency’s
argument that exactions of money should be treated differently
than those of real property.'*® The majority reasoned that, were
the government’s argument correct, agencies could easily avoid
Nollan and Dolan by “offering” “the owner a choice of either
surrendering an easement or making a payment equal to the
easement’s value.”'* In fact, this would have entirely obliterated
the constitutional protections against exactions because the
government could then just condemn the easement it wanted
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in the first place, using the money it exacted as “compensation.”
Like in Arkansas Game ¢ Fish, the Court in Koontz rejected an
exception that would have undermined constitutional property
protections.

Finally, in Marvin M. Brandt Revocable Trust v. United
States,'® the federal government and a Wyoming landowner
disputed ownership of an abandoned railroad right of way.
In the government’s view, when the right of way—granted by
Congress under an 1875 Act that was meant to encourage rail-
road development in the West—was abandoned, it should have
reverted back to the government’s ownership.'% The landowner
argued that the right of way was a mere easement that, under
common law property rules, should have been extinguished
after the railroad abandoned it, leaving him with free and clear
title.'” Once again, the Supreme Court sided with the property
owner and declined to create an exception to the common law
for railway rights-of-way.

In Great Northern Railway Co. v. United States,'®® the
Court had adopted what was then the government’s position
that the 1875 Act conveyed only easements to the railroads.'”
That case involved rights to drill for oil below the surface of the
right of way: the United States claimed that the railway did not
own these rights because it had only an easement.” Despite
the Court’s clear agreement that the Act granted only an ease-
ment, the government in Brandt attempted to avoid the effect
of this clear rule. It urged the Court to read Great Northern
narrowly and hold “that the right of way is not an easement
for purposes of what happens when the railroad stops using
it.”"" The eight-justice majority emphatically rejected what it
termed this “self-serving” reading of the Act.’? Once again,
the Court sided with a clear, established rule for the benefit of
property owners.

Horne I1 is the latest evidence of this trend. Rather than
apply any of the complex regulatory takings tests that the Court
has developed, the Court simply observed that the reserve

153 Furthermore,

requirement was a physical taking of raisins.
it declined the government’s and Justice Breyer’s invitations to
remand the case and allow the lower courts to determine the
regulatory scheme’s ancillary benefits. The Roberts Court has
sided with property owners in a major case each of the past
four terms and has done so while emphasizing simple and
understandable rules. It is safe to say that the Court’s property-
rights jurisprudence has changed course in the years since its
decision in Kelo.

CONCLUSION

The Supreme Court’s decision in Horne I1 is the latest in
a recent line of cases that have endorsed clear rules protecting
property rights. While the case did not announce any novel
rules of law, it did illustrate that property owners may in some
circumstances be able to halt a taking before it occurs. More
broadly, Horne II fits into the general theme of skepticism about
the actions of administrative agencies evinced in many cases
this term. It remains to be seen whether these factors will spur
challenges to other administrative regimes in the near future.
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enforceable right to equal electoral power. The Federalist Society takes no positions on particular legal and public policy matters.
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* J. Douglas Smith, When Not All Votes Were Equal, THE AtLaNTIC (July 26, 2015), available at http://www.theatlantic.com/

politics/archive/2015/07/one-person-one-vote-a-history/399476/.

In its October 2015 term, the Supreme Court of the
United States will hear arguments in a case arising out of the
Texas legislature’s use of total population in drawing the state
Senate’s districts. This case, Evenwel v. Abbott, raises the issue of
which population states can or should use when determining
the legislative boundaries of representative districts. The ques-
tion is whether the principle of “one person, one vote” requires
that states use particular demographic information, such as total
population versus voting-age population, or some other variant
that includes or excludes individuals like noncitizens or felons
who are ineligible to vote.

ONE PersoN, ONE VOTE

Following each decennial Census, state legislatures reap-
portion voting districts for their state and federal representatives.
The guiding principle—“one person, one vote”—requires that
all voters have approximately equal voting power. This principle
comes from a line of cases decided by the Supreme Court in
the 1960s. In Baker v. Carr (1962), the Court determined that
it is within the judicial power for courts to review and alter
state legislatures’ attempts to reapportion voting districts.! The
majority dismissed the argument that reapportionment is a
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and Senior Legal Fellow in the Edwin Meese III Center for Legal and
Judicial Studies at The Heritage Foundation. He served as a commissioner
on the Federal Election Commission.
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The original version is available at http://www.heritage.org/research/
reports/2015/09/one-person-one-vote-advancing-electoral-equality-not-
equality-of-representation.
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political question best left to the accountable political branches.

In Gray v. Sanders (1963), the Court ruled that a state’s
reapportionment giving rural votes more weight than urban
votes was unconstitutional:

The Fifteenth Amendment prohibits a State from deny-
ing or abridging a Negro’s right to vote. The Nineteenth
Amendment does the same for women. If a State in a
statewide election weighed the male vote more heavily
than the female vote or the white vote more heavily than
the Negro vote, none could successfully contend that that
discrimination was allowable. ... How then can one person
be given twice or 10 times the voting power of another...
because he lives in a rural area or because he lives in the
smallest rural county??

The following year, in Reynolds v. Sims (1964), the Court
held that the Fourteenth Amendment’s Equal Protection
Clause demands substantially equal legislative representation
for all citizens in a given state. This “one person, one vote”
principle means that “the seats in both houses of a bicameral
state legislature must be apportioned on a population basis,”
and it prohibits the apportionment of state legislatures based
on geographic or political subdivisions.?

The Court did not limit what population basis—such as
total population or citizen voting-age population—states may
use in drawing districts. However, warning against diluting the
weight of some voters, the Court noted that “if a State should
provide that the votes of citizens in one part of the State should
be given two times, or five times, or 10 times the weight of votes
of citizens in another part of the State, it could hardly be con-
tended that the right to vote of those residing in the disfavored
areas had not been effectively diluted.” This means that “[f]ull
and effective participation by all citizens in state government
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requires...that each citizen have an equally effective voice in
the election of members of his state legislature.” Thus, under
the principle established in Reynolds, districts must be drawn
“on a basis that will insure, as far as is practicable, that equal
numbers of voters can vote for proportionally equal numbers
of officials.”®

Prior to Reynolds, states like Alabama and Tennessee had
refused to redistrict for more than half a century, despite a
dramatic nationwide population shift from rural to urban areas.
These state legislatures were dominated by rural legislators,
who were not willing to reapportion and lose their power and
control. Within two years of the Reynolds decision, however,
legislative districts were redrawn in nearly every state, and urban
areas gained a substantial number of legislative seats.

Today, lawmakers from urban areas dominate many state
legislatures because of the huge influx of noncitizens, both legal
and illegal, into predominantly urban settings. This greatly
increases the population of non-voters who can be and are used
to fill in urban legislative districts. The Supreme Court’s deci-
sion in Evenwel v. Abbott has the potential for a loss of clout by
urban areas similar to the loss that rural districts experienced

after Reynolds.
EVENWEL v. ABBOTT

Sue Evenwel and Edward Pfenninger challenged the state
Senate districts drawn by the Texas legislature in 2013. The
legislature used total population in determining whether the
population of each Senate district met the requirements of the
Equal Protection Clause’s “one person, one vote” principle.
Evenwel and Pfenninger, registered voters in Senate Districts
1 and 5, respectively, filed suit because both the number of
citizens of voting age and the number of registered voters in
their districts deviate substantially—between 31 and 49 per-
cent—from the “ideal” population of a Texas Senate district.”

The plaintiffs argue that this disparity significantly dilutes
their votes in comparison to those of voters who live in dis-
tricts with large numbers of non-voters, particularly districts
with large numbers of noncitizens who are ineligible to vote
and may not be in the country legally. According to this logic,
their votes were worth roughly half those of voters in other
districts. In other words, they claimed that their districts were
allotted the same number of representatives as other districts
that contained the same number of people but only half the
number of eligible voters. Although Texas used total population
data, data on the citizen voting-age population compiled by the
U.S. Census Bureau that would have remedied this disparity
was available to the state.

Evenwel and Pfenninger lost their constitutional chal-
lenge before a three-judge panel, which determined that the
legislature’s choice of total population for reapportionment
was judicially unreviewable. The panel concluded that the
plaintiffs sought judicial “interference with a choice that the
Supreme Court has unambiguously left to the states absent the
unconstitutional inclusion or exclusion of specific protected
groups of individuals.”® The plaintiffs appealed directly to the
Supreme Court, arguing that a “statewide districting plan that
distributes voters or potential votes in a grossly uneven way...
is patently unconstitutional under Reynolds and its progeny.”
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The Supreme Court has left unresolved the issue of what
population is appropriate for redistricting: whether it is total
population, voting-age population, citizen voting-age popula-
tion, citizen-eligible voting-age population, or some variant
thereof. In Gaffney v. Cummings (1973), the Court noted that
total population “may not actually reflect the body of voters
whose votes must be counted and weighed for the purposes
of reapportionment, because ‘census persons’ are not voters,”
and in Burns v. Richardson (1973), the Court said it was up to
states to choose what population to use “unless a choice is one
the Constitution forbids.”*

In Burns, the Court upheld Hawaii’s choice of registered
voters as the reapportionment basis because many people count-
ed in the Census, such as members of the military stationed
there, were not actually Hawaii voters. The Court concluded
that using total population was not mandated when it would
result in “a substantially distorted reflection of the distribution
of state citizenry.”"! The Court did warn about using registered
voters or “actual voter basis,” because that population is “suscep-
tible to improper influences by which those in political power
might be able to perpetuate underrepresentation of groups
constitutionally entitled to participate in the electoral process.”*?

However, in a point directly applicable to the issue being
raised by Evenwel and Pfenninger, the Court also said that states
are not “required to include aliens, transients, short-term or
temporary residents, or persons denied the vote for conviction
of crime.””® Additionally, while absolute parity of population
is not required, the Court has established that a state legislative
redistricting plan with a population deviation that exceeds 10
percent creates a prima facie case of discrimination.'

In 2001, the Court declined to review Chen v. City of
Houston, another Texas case that raised this same issue. Justice
Clarence Thomas dissented from the Court’s refusal to hear that
case, saying that the Court had “left a critical variable in the
[‘one person, one vote’] requirement undefined. We have never
determined the relevant ‘population’ that States and localities
must equally distribute among their districts.”*® According to
Thomas, this failure means that the “one-person, one-vote prin-
ciple may, in the end, be of little consequence if we decide that
each jurisdiction can choose its own measure of population.”'¢

The plaintiffs in Evenwel agree and point out in their
Jurisdictional Statement that, absent such a determination, the
legislature could have drawn a Senate districting plan with 31
districts of equal population without violating the “one person,
one vote” principle “even if 30 of the districts each contained
one voter and the 31st district contained all other voters in the
State.”"” As they argue, “That cannot be correct.”™®

In 1990, the U.S. Court of Appeals for the Ninth Circuit
ruled in a similar case, Garza v. County of Los Angeles, that total
population was the correct population to use regardless of vot-
ers because “the people, including those who are ineligible to
vote, form the basis for representative government.”** However,
a dissenting judge, Alex Kozinski, pointed out that the theory
“at the core of one person one vote is the principle of electoral
equality, not that of equality of representation.””

Kozinski wrote that “the name by which the Court has
consistently identified this constitutional right—one person
one vote—is an important clue that the Court’s primary con-
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cern is with equalizing the voting power of electors, making
sure that each voter gets one vote—not two, five or ten...or
one-half.”* Kozinski further added that a “districting plan
that gives different voting power to voters in different parts of
the county...even though raw population figures are roughly
equal...certainly seems in conflict with what the Supreme Court
has said repeatedly” with regard to equal protection and “one
person, one vote.”* Equal protection “protects a right belonging
to the individual elector and the key question is whether the
votes of some electors are materially undercounted because of
the manner in which districts are apportioned.”

One issue that has been raised in the Evenwel case is the
accuracy and availability of population data on noncitizens who
are ineligible to vote. Some claim that there is no database of citi-
zenship that “exists at the level of granularity necessary to draw
legislative districts that comply with one person, one vote.”*

However, according to a brief filed with the Supreme
Court by a number of demographers, including Dr. Peter Mor-
rison of the RAND Corporation’s Population Research Center,
citizen voting-age population (CVAP) data are readily available
through the American Community Survey conducted by the
U.S. Census Bureau.” The Census Bureau designed this survey
to “collect detailed demographic information on an ongoing
basis.”? The data are compiled on “running 1-, 3-, and 5-year
summaries” that include citizenship information, and the federal
government relies on this survey to distribute “more than $450
billion in federal programs.””

The reliability of the American Community Survey and
its CVAP data, according to these demographers, “is demon-
strated by its widespread use and acceptance,” including by
the U.S. Justice Department, states, and local governments to
“ensure compliance with the Voting Rights Act.”* In fact, the
Supreme Court, federal courts of appeals, and district courts
routinely use the American Community Survey’s CVAP data.
The demographers assert that the Census Bureau’s “CVAP data
is reliable enough to allow states, like Texas, to draw, analyze,
and adjust voting district boundary lines of substantially equal
numbers of eligible voters.””

Tue PossiBLE EFrecT OF A DECISION

If the Supreme Court rules in favor of the plaintiffs in
Evenwel, its decision could have a huge effect on state legisla-
tive districts as they currently stand. Democrat-controlled
legislative seats tend to have larger numbers of noncitizens than
do Republican-controlled seats. For example, in the heavily
Democratic areas of Queens and Kings County, New York,
only 78 percent of the residents are citizens, whereas in the
more Republican Nassau County, 91 percent of the residents
are citizens.” If the Court finds that Texas violated the “one
person, one vote” guarantee, legislative districts likely would be
redrawn in parts of the country with large noncitizen popula-
tions, with a noticeable shift toward Republicans. Yet it is not
the potential political effects that make this case importang;
rather, it is the principle of “one person, one vote.”

While states have a great deal of leeway under our federal-
ist system, the Supreme Court determined 50 years ago that
equal protection applies to the election process—particularly
when determining the districts in which voters exercise their
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basic right to choose their representatives. As Judge Kozinski
said, that principle protects the value of the vote of individual
voters. When the value of the votes of Sue Evenwel and Edward
Pfenninger is half the value of their neighbors’ votes, it seems
clear that this principle has been violated.
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A Look Back AT THE SUPREME COURT’S 2013-14 TERM—Is MORE “REFORM”
NEEDED:
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The Supreme Court under Chief Justice Roberts has
shaped patent law like no other Court in recent memory.
Since 2010, the Court has issued eighteen patent law decisions
compared to only eleven decisions in the entire prior decade
and eight in the 1990s.’

Indeed, in its October 2013 term alone, the Court issued
more patent law decisions than in any term since the current
version of the Patent Act was enacted in 1952, and possibly
much longer.? These decisions began with Medtronic, which
addressed the burden of proof in declaratory judgment actions,?
and culminated in the much-discussed Alice decision, which
tackled the patentability of abstract ideas under Patent Act
section 101.% Topping off this string of important decisions,
in January 2015, the Court issued its opinion in 7eva, which
addressed the standard of appellate review for claim construc-
tion decisions.’ Strikingly, in this partisan era, every one of these
decisions was unanimous.

A year has passed since this series of decisions, affording
time to district courts and the Federal Circuit Court of Appeals
to apply the Supreme Court’s new guidance in a variety of cases.
At the same time, patent reform is again at the top of Congress’
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country for more than 20 years, in addition to serving as an Assistant
United States Artorney in the Southern District of New York.
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agenda, with comprehensive bills pending in both the House
of Representatives and the Senate. The pending bills, however,
do not necessarily take into account how the Roberts Court is
revising patent law on its own. Some argue that comprehensive
“reform” is still needed, but there is a good argument that mod-
est action will suffice—such as simply addressing the current
venue statute that allows a disproportionate number of patent
cases to be filed in only a handful of courts such as the United
States District Court for the Eastern District of Texas.

This article reviews how the leading Supreme Court deci-
sions from the October 2013 Term are playing out in practice
to help readers decide what, if any, further reforms are truly

needed.
I. ATTORNEYS FEES

The Supreme Court issued decisions in Octane and
Highmark on the same day, both of which govern the award
of attorneys fees under 35 U.S.C. § 285. Under section 285,
a district court may award attorneys’ fees to a prevailing party
in “exceptional” cases.

In Octane Fitness, LLC v. ICON Health ¢ Fitness, Inc., the
Court held that an “exceptional case is simply one that stands
out from others with respect to the substantive strength of a
party’s litigating position (considering both the governing law
and the facts of the case) or the unreasonable manner in which
the case was litigated.”® District courts going forward will look
at the totality of the circumstances and award fees based on
a preponderance of the evidence.” In adopting this standard,
the Court rejected the prior standard, which required district
courts to find by clear and convincing evidence that the suit was
objectively baseless and brought or litigated with subjective bad
faith, deeming it “too rigid” and not consistent with the statute.®
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In Highmark Inc. v. Allcare Health Mgmt. Sys., the Court
held that district court decisions regarding attorneys’ fees should
be reviewed on appeal for abuse of discretion, rejecting the
Federal Circuit’s de novo standard.’

Since the Courtissued its Octane and Highmark decisions,
district courts are showing an increased willingness to grant at-
torneys fee motions. In the year before Octane, district courts
granted only 13% of such motions. But in the year after Octane,
district courts granted nearly triple that number—36%." Not
surprisingly, prevailing parties also were twice as likely to seek
fees in the year following the Oczane decision.!

Reasons for granting attorneys’ fee motions include: (i)
finding that the plaintiff failed to conduct an adequate pre-filing
investigation; (ii) finding that the plaindiff should have known
its claim was meritless; (iii) evidence that the plaintiff used
litigation to extract settlements from defendants who wanted to
avoid costly litigation; (iv) finding that the plaintiff proceeded
with the case in bad faith; and (v) litigation misconduct.'

The Federal Circuit provided an example in Oplus Techs.
Ltd. v. Vizio, Inc., in which it concluded that the district court
abused its discretion by refusing to award fees.'® In that case, the
district court found several instances of litigation misconduct,
stated that the plaintiffs attorneys at Niro Haller & Niro Ltd.
“flouted the standards of appropriate conduct and professional
behavior,” and found the case exceptional. Nevertheless, the dis-
trict court refused to award attorneys’ fees.'* The Federal Circuit
stated that it could not accept or understand the lower court’s
decision not to award fees in light of the plaintiff’s misconduct.”

Similarly, the Federal Circuit affirmed an award of fees
in Housewares LLC v. Sorenson Research ¢ Dev. Trust.'® In
Housewares, the accused infringer prevailed on summary judg-
ment and moved to recover fees. The district court granted the
motion and the Federal Circuit affirmed, concluding that the
award was not an abuse of discretion because the patent holder
failed to produce admissible evidence of infringement and in
light of its overall litigation conduct."”

On the other hand, the Federal Circuit affirmed a deci-
sion from the Eastern District of Texas declining to award
fees.’® In that case, the defendant Newegg argued that SFA
filed suit in bad faith to obtain a nuisance value settlement.
SFA then dismissed its suit only after an unfavorable claim
construction ruling and six months before trial. Nevertheless
the Federal Circuit held that it “could not say that the district
court abused its discretion in finding that Newegg’s evidence
was insufficient to show that SFA actually litigated the case in
an ‘unreasonable manner.”"

In Biax Corp. v. Nvidia Corp., the court reversed a district
court fee award in favor of the defendant.?® The court held that
the patent holder had a reasonable infringement argument even
under the district court’s claim construction.

Disparities also continue at the district court level. While
some courts are granting fee requests more readily after the
Octane and Highmark decisions, as the Court’s loosening of the
test for awarding fees suggests should be happening, other courts
make no secret of their continued aversion to fee requests. For
example, in the Oplus case discussed above—where the Federal
Circuit reversed a denial of attorneys” fees —Judge Pfaelzer in
the Central District of California reportedly stated that she is
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not inclined to grant fee requests: “I want to make this rep-
resentation to you. I dont give attorneys’ fees.”*! Likewise, no
judge in the Eastern District of Texas has granted a fee request
since the Octane decision.

With that range of decisions in mind, the leading patent
reform bills currently pending in the House and the Senate
continue to address attorneys’ fees. In the House bill, fee shift-
ing would be the default rule subject to various exceptions.?
In contrast, the Senate bill appears to memorialize the Octane
standard.? Supporters of the House bill contend that, even
under the Octane standard, certain district courts or individual
judges will retain their historical reluctance to award fees and,
therefore, that further legislation is needed. However, the House
bill itself still allows those courts to avoid awarding fees in many
cases. At the same time, the statistics above show that most
courts are taking the Octane decision seriously and awarding
fees in an increasing number of cases, raising questions about
whether further reform is really needed.

II. INDEFINITENESS

In Nautilus, Inc. v. Biosig Instruments, Inc., the Court
rejected the “insolubly ambiguous” test used to assess whether
or not patent claims are invalid for indefiniteness under 35
U.S.C. § 112(a).* The new test for indefiniteness is whether
the claims, read in light of the specification and prosecution
history, “fail to inform, with reasonable certainty, those skilled
in the art about the scope of the invention.”® The Court based
its holding on the importance of the public notice function
served by a patent’s claims and specification.?

Since the Nautilus decision issued in April 2014, the
Federal Circuit has addressed several cases based on the new
indefiniteness standard. First, in /nterval Licensing LLC v. AOL,
Inc., the court began by acknowledging the new standard.”
Based on that standard, the court held that the disputed claim
language, viewed in light of the intrinsic evidence, failed to
“inform those skilled in the art about the scope of the invention
with reasonable certainty.”?

On the other hand, upon rehearing the Nautilus case,
the Federal Circuit again found the patents at issue in that case
to be valid.”” In doing so, the court appeared dissatisfied with
the Supreme Court’s guidance, as revealed by Judge Moore’s
statement that, in light of the high court’s ruling, “we may now
steer by the bright star of ‘reasonable certainty, rather than the
unreliable compass of ‘insoluble ambiguity.”* Indeed, some
commentators argue that Federal Circuit’s second Nautilus
decision demonstrates that the move away from the “insolubly
ambiguous” standard will not have much impact on patent law.
Others believe that the Nautilus case is not the right case to
justify a jump to that conclusion, as the disputed term “spaced
relationship” was understandable in light of the facts of that case.

Likewise, in Eidos Display, LLC v. AU Optronics Corp., the
Federal Circuit reversed a finding of indefiniteness by a court in
the Eastern District of Texas.>' The appellate court reversed the
finding of indefiniteness even though the trial court found the
disputed claim terms indefinite under the older, hard-to-satisfy,
“insolubly ambiguous” standard. The court emphasized that,
while the disputed phrase might seem ambiguous to someone
unknowledgeable in the technology, a skilled artisan would

Engage: Volume 16, Issue 3



OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

understand what was being described.?

Whether or not the heightened standard for claim defi-
niteness mandated by the Supreme Court is a game-changer
may depend on the facts of individual cases, whether the Federal
Circuit is true to the Supreme Court’s wishes, and whether the
Supreme Court opts to keep the Federal Circuit in check more
than once.??

Moreover, in Williamson v. Citrix Online, LLC, the Federal
Circuit breathed new life into the indefiniteness defense as ap-
plied to means-plus-function claims.* In Williamson, the court
lowered the bar for finding that a claim is written in means-plus-
function format under 35 U.S.C. § 112(f) when that claim does
not use “means” language. And once a defendant persuades a
district court that section 112(f) applies, then the patent holder
must point to sufficient structure in the specification to satisfy
section 112(f) as well as the holding in Nawutilus.>

The pending patent bills do not address the definiteness
requirement or take the Nautilus decision into account. But
time will tell whether Nautilus presents a viable new defense
against broad and ambiguous patent claims that can be raised
and ruled on at claim construction without waiting for sum-
mary judgment.® To the extent decisions like Nautilus and Alice,
combined with the patent office review proceedings created just
a few years ago by the America Invents Act, may be causing a
downturn in patent suits and lowering the settlement demands
of non-practicing entities in the cases that are filed, further
revisions to the Patent Act seem less necessary and should be
weighed carefully so as not to devalue patent rights so far as to
depress innovation.

III. ABsTrACT IDEAS

The Supreme Court ended its 2013 Term with Alice Corp.
Pry. Led v. CLS Bank Intl%” In Alice, the Court reiterated that
abstract ideas are ineligible for patent protection under 35
U.S.C. § 101. While this decision only reafirmed the Court’s
prior holding in Mayo Collaborative Servs. v. Prometheus Labs.,
Ine.,%® it has received the most attention of the patent decisions
handed down by the Court last year. Many suits brought by
non-practicing entities are based on patents claiming methods
of doing business. The Court instructed that mere computer-
ization of an already known method of doing business is not
patentable, and parties have cited that instruction hundreds
of times already.

Subsequent district court and appellate decisions suggest
that the Supreme Court’s message has been heard loud and clear.
Hardly a week goes by without patents being found invalid for
having claimed unpatentable subject matter under Afice. From
the Alice decision in June 2014 to the beginning of 2015, the
Federal Circuit had already invalidated patents under Alice
in eight out of nine cases.* The district courts found patents
invalid under Afice in 29 out of 40 cases in the same period.’

The Federal Circuit invalidated a patent under Alice less
than one month after Alice was decided.*' Next, in Planet Bingo,
LLC v. VKGS LLC, the court invalidated patents covering
computerized bingo games.”? In BuySAFE, Inc. v. Google, Inc.,
the court invalidated a method of providing secure online sales,
saying it was an “easy call” in light of Alice.** In Ultramercial, Inc.
v. Hulu, LLC, the court invalidated the abstract idea of showing
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an advertisement before delivering content via the Internet.*
In Content Extraction & Transmission, LLC v. Wells Fargo Bank,
N.A., the court invalidated a method of using a scanner in an
ATM to recognize the amount written on a check.” The court
found that the patent covered nothing more than the abstract
idea of collecting data, recognizing certain data, and storing
the data in computer memory. In Internet Patents Corp. v. Ac-
tive Network, Inc., the court affirmed the invalidity of a patent
covering the idea of retaining information in the navigation of
online forms.“ The court also rejected the plaintiff’s argument
that additional limitations in the patents dependent claims
saved its patent because those dependent claims did not add
any inventive concept.”” Finally, in Intellectual Ventures I LLC
v. Capital One, N.A., the court rejected several online banking
patents that generally involve the abstract ideas of budgeting
and customizing web page information based on information
known about the user.%

The only outlier is DDR Holdings, LLC v Hotels.com, L.P.*
In DDR, the court upheld the validity of a patent addressing
problems in website design. The key to this decision appears
to be the court’s finding that the claimed invention solved an
Internet-centric problem rather than simply applying a com-
puter or the Internet to a common business practice.”

The timing of Alice rulings in the district courts is even
more striking. In Ultramercial, Judge Mayer issued a strongly-
worded concurring opinion encouraging evaluation of pat-
entability “at the very outset” of a case and even questioning
whether there is any presumption of validity at that stage.”!
More than 60 district courts have cited Judge Mayer’s concur-
ring opinion for this proposition, and courts have granted
more than two-thirds of all Rule 12 motions to dismiss based
on Alice>* The Federal Circuit endorsed early evaluation of
patentability in OIP Techs., Inc. v. Amazon.com, Inc., where it
affirmed a dismissal under A/ice on a Rule 12 motion for judg-
ment on the pleadings.”

As with Nautilus, the pending patent bills do not address
the Alice decision. Moreover, they do not appear to recognize
the significant pro-defense impact that Alice is having on pat-
ent litigation as demonstrated above. At the same time, certain
courts and judges are reluctant to grant Alice motions, especially
prior to claim construction. For example, Judge Rodney Gilstrap
in the Eastern District of Texas issued a new standing order in
June 2015 directing parties to seek permission to file motions to
dismiss under Rule 12 based on Alice before his court will even
consider such motions.** Therefore, patent reform provisions
that would require district courts to entertain Rule 12 motions
or stay cases pending Rule 12 motions could supply another
valuable tool to defendants facing “shakedown” litigation based
on faulty patents.

Such provisions, however, cannot force courts to grant
motions based on Alice. Indeed, reluctant judges will remain free
to reject Alice challenges until after claim construction, or in all
but the most egregious cases. Recent data from district courts
across the county illustrate this challenge. As of this writing,
courts nationwide have granted 71% of the 76 motions rais-
ing Alice. In the Northern District of California, the grant rate
is 82%. In the District of Delaware, the grant rate is 90%. In
contrast, the grant rate in the Fastern District of Texas is only
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27%.> Unsurprisingly, given these numbers, more than 20%
of all patent cases in the United States are filed in the Eastern
District of Texas.*

Addressing this issue, the Innovation Act pending in the
House of Representatives includes modified venue language.
Section 3(g) of the Innovation Act would modify 28 U.S.C. §
1400(b) and limit patent cases to (i) the defendant’s principal
place of business, (ii) the defendant’s place of incorporation,
(iii) where the defendant has committed an act of infringement
and has a regular and established physical facility, (iv) where
the defendant has consented to be sued, (v) where the claimed
invention was conceived or reduced to practice, (vi) where
significant research and development of the claimed invention
occurred at a regular and established physical facility, or (vii)
where a party has a regular and established physical facility
that such party controls and had engaged in management of
significant research and development of a claimed invention,
manufactured a product embodying a claimed invention, or
implemented a manufacturing process embodying a claimed
invention.”” This change in the law would cause patent cases
to be more evenly distributed throughout the country, thereby
limiting any one court’s ability to shape patent law by virtue of
its unilateral application of decisions like Alice.

IV. STANDARD OF REVIEW

The newest of these leading Supreme Court decisions
is Teva Pharms. USA v. Sandoz, Inc.?’ In Teva, the Court re-
jected the de novo standard of review on appeal for all claim
construction decisions. In its place, the Court held that only
claim constructions based on intrinsic evidence are subject to
de novo review. Claim construction decisions based on extrinsic
evidence—that is, factual findings—are subject to the more
deferential clearly erroneous standard of review.

Since, the 7éva ruling, the Federal Circuit has addressed
claim construction by first examining whether the district court
relied on anything beyond the intrinsic record when addressing
claim construction.®® In Shire Dev. v. Watson Pharms., the court
specifically addressed a case in which the district court heard
expert testimony during the claim construction hearing.®' The
Federal Circuit held that the more deferential standard of re-
view outlined in 7éva is not triggered any time a district court
receives extrinsic evidence. Instead, the district court must
make factual findings based on extrinsic evidence that underlie
its claim constructions to trigger the more deferential review.*

Thus, the lesson for litigants and district courts post-Zeva
appears to be this: If parties want greater deference on appeal,
they should (i) introduce extrinsic evidence in support of their
claim construction arguments, and (ii) do their best to ensure
that the district court rests at least part of its claim construction
on that extrinsic evidence.

Neither of the leading patent reform bills addresses the
claim construction standard of review any further.

CONCLUSION

The Supreme Court’s October 2013 Term is having a
dramatic impact on patent litigation. During that term, the
Court issued a record number of decisions affecting patent law,
and at least some of those holdings are frequently influencing
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decisions in the lower courts. Some commentators will take is-
sue with the Court’s decisions, and others will debate whether
these decisions diminish the need for further so-called “patent
reform.” Regardless, all can agree that our patent laws are not
applied uniformly nationwide. Something is amiss when a deci-
sion as influential as Alice leads to invalidity findings in 90%
of cases in one district but only 27% of cases in another, or
when certain district courts flatly state that they do not award
attorneys fees notwithstanding the Oczane decision. This prob-
lem is compounded by local patent rules and standing orders
that further attempt to circumvent Alice or otherwise balkanize
patent litigation practice.®® Additional revisions to the Patent
Act should be made with great care, as decisions handed down
during the Supreme Court’s October 2013 Term (along with
reforms already implemented in the America Invents Act) are
having a profound impact on patent litigation. Nevertheless,
modest changes may be in order, such as revising venue statutes
to ensure that no one district court can exercise undue influ-
ence over patent law.
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LABOR & EMPLOYMENT

WORKING ON OVERTIME: THE U.S. DEPARTMENT OF LABOR’S PROPOSAL TO REVISE

THE OVERTIME EXEMPTION REGULATIONS
By Tammy D. McCutchen™*

Note from the Editor:

This article is about the Department of Labor’s proposed revisions to overtime regulations. The Federalist Society takes no positions

on particular legal and public policy matters. Any expressions of opinion are those of the author. Whenever we publish an article
that advocates for a particular position, as here, we offer links to other perspectives on the issue, including ones opposed to the
position taken in the article. We also invite responses from our readers. To join the debate, please e-mail us at info@fedsoc.org.

» FACT SHEET: Middle Class Economics Rewarding Hard Work by Restoring Overtime Pay, \WHITE Housk Press RELEASE (]une
fh

30, 2015), available at https://www.whitehouse.gov/the-
hard-work-restoring-overtime.

» Comments on Department of Labor Expanded Overtime Rules, THE LEADERsHIP CONFERENCE ON CiviL AND Human RigHTS

(September 4, 2015), available at http://www.civilrights.org/advocacy/letters/2015/comments-on-department-of.html.

* Yuki Noguchi, Giving More Workers Overtime Could Have Downsides, Employers Say, NPR (September 15, 2015), available at
http://www.npr.org/2015/09/1

/440569766/giving-more-workers-overtime-could-have-downsides-employers-say.

In March 2014, President Obama ordered the U.S. De-
partment of Labor (“DOL”) to revise the Fair Labor Standards
Act (“FLSA” or the “Act”) regulations governing when white
collar employees can be classified as “exempt” from the FLSA
minimum wage and overtime requirements. Declaring that
“Americans have spent too long working more and getting less
in return,” the President ordered the revision of the overtime
regulations with a goal of making millions more workers eligible
for overtime pay. In a May 5, 2015 blog post, Secretary of Labor
Thomas Perez stated, “The rules governing who is eligible for
overtime have eroded over the years. As a result, millions of
salaried workers have been left without the guarantee of time
and a half pay for the extra hours they spend on the job and
away from their families.”

The message from the Administration was clear: Using
the power of the pen, and without Congressional approval, the
DOL intends to revise overtime regulations to require employers
to pay overtime to millions of additional employees. The only
question is how many millions of employees.

Rulemaking (“NPRM?”), published in the Federal Register on

* Ms. McCutchen is a principal in the Washington D.C. office
of Littler Mendelson, PC. and VP of Strategic Solutions for
ComplianceHR. While serving as Administrator of the DOLs
Wage and Hour Division, she was the primary architect of the
agency’s 2004 revisions to the Part 541 overtime regulations.
She is Chair of the Federalist Societys Labor ¢ Employment
Practice Group, serves on the Small Business Legal Advisory
Board of the National Federation of Independent Business,
and is a Policy Fellow ar the ACU Foundation. This article
was adapted from Ms. McCutchen’s testimony on July 23, 2015
before the Education and the Workforce Committee of the U.S.
House of Representatives.
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July 6, 2015, the DOL proposed to increase the minimum
salary level required for exemption to $970 per week ($50,440
annually), more than double the current level of $455 per
week. Thus, if adopted as proposed, every employee in the
country earning less than $50,440 per year will be entitled to
overtime pay. That rule is nice and clear, even if the salary level
is unjustifiably high.

However, even employees earning over $50,440 a year
will be entitled to overtime pay under the revised rules unless
they perform the job duties set forth in the regulations. In the
NPRM, the DOL requested comments from the public on pos-
sible changes to the duties tests in general, but did not propose
any specific changes to the regulatory text; thus, it leaves the
public to guess whether and how extensively DOL will revise
the duties tests. DOL has opined that its request for comments
is sufficient to allow sweeping changes to the duties tests under
the Administrative Procedures Acts, stating:

[Wlhile no specific changes are proposed for the duties
tests, the NPRM contains a detailed discussion of con-
cerns with the current duties tests and seeks comments
on specific questions regarding possible changes. The
Administrative Procedure Act does not require agencies to
include proposed regulatory text and permits a discussion
of issues instead.'

Only time, and legal challenges to any duties test changes,
will tell whether DOL has this right.

I. A Brier History oF THE FLSA OVERTIME REGULATIONS

The FLSA requires employers to pay their employees at
least the federal minimum wage (currently $7.25 per hour) for
all hours worked, along with overtime pay of one and a half
times an employee’s regular rate of pay for all hours worked
over 40 in a work week.

Although courts expansively interpret the FLSA in order
to effectuate its broad remedial purposes, the Act also includes
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over 50 partial or complete exemptions from the minimum wage
and overtime requirements. The broadest of these exemptions,
included in the FLSA when the Act was passed by Congress in
1938, are the “white collar exemptions” found in section 13(a)
(1) of the Act.? Section 13(a)(1) provides a complete exemption
from both the minimum wage and overtime requirements for
“any employee employed in a bona fide executive, administra-
tive, or professional capacity . . . or in the capacity of outside
salesman.” The FLSA itself does not include any definitions of
these key terms — “executive,” “administrative,” “professional,”
or “outside sales.” Rather, Congress granted the Secretary of
Labor authority to “define and delimit” these terms “from time
to time by regulations.”

The DOL first issued such regulations to define the white
collar exemptions on October 20, 1938, at 29 C.ER. Part
541. The original regulations, only two columns in the Federal
Register, set 2 minimum salary level for exemption at $30 per
week and established the job duties employees must perform
to qualify for the exemptions.

From 1940 to 1975, the DOL raised the minimum salary
level for exemption every 5 to 10 years; after 1975, making those
increases became politically difficult. Thus, the 1975 weekly
salary requirements—$155 for executive and administrative
employees, $170 for professionals, and $250 for “high salaried”
employees—remained in effect until 2004.

The duties tests were significantly revised in 1949, includ-
ing the addition of “special proviso[s] for high salaried” execu-
tive, administrative, and professional employees (known as the
“short tests”). Except for revisions in 1961 implementing the
FLSA amendments eliminating the exemption for employees
employed in a “local retailing capacity,” and in 1992, made at
the direction of Congress to allow certain computer employees
to qualify for exemption,* the duties tests in the Part 541 regu-
lations were unchanged for 55 years—from 1949 until 2004.

In 2004, the DOL eliminated the “long” and “short” tests,
instead adopting one standard test with a minimum salary of
$455 and a test for highly compensated employees with total
annual compensation of at least $100,000.

II. PROPOSED INCREASES TO THE SALARY LEVELS

In the NPRM, the DOL proposes to increase both the
minimum salary level for the white collar exemptions and the
salary level for highly compensated employees. Additionally,
the DOL proposes to adopt a mechanism for automatic annual
increases to the salary levels.

A. Minimum Salary Level

The DOL proposes to set the minimum salary threshold,
using data from the Bureau of Labor Statistics (BLS), at the
40th percentile for all non-hourly paid employees. Currently,
according to the DOL, this methodology would result in a
minimum salary level of $921 per week or $47,892 annually.
When a Final Rule is published in 2016, the DOL expects that
the minimum salary level based on the 40th percentile will
increase to $970 per week or $50,440 annually—more than
doubling the current requirement of $455 per week or $23,660
per year. The DOLS methodology and the amount of the increase
are unprecedented in the FLSAS 77 year history.
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In the past, the DOL has used information regarding em-
ployee salaries to set the minimum salary levels for exemption,
but never used a salary level even close to the 40th percentile.
In the 1958 rulemaking, for example, the DOL used data on
actual salary levels of employees which wage and hour investiga-
tors found to be exempt during investigations conducted over
an eight-month period. Based on this data, the DOL set the
minimum salary required for exemption at a level that would
exclude the lowest 10th percentile of employees in the lowest
wage region, the lowest wage industries, the smallest businesses
and the smallest size city. If the 1958 methodology were ap-
plied today, the resulting minimum salary level would be $657
per week or $34,167 annually.’ Similarly, in 2004, using BLS
data, the DOL set the minimum salary level to exclude the
lowest 20th percentile of employees in the lowest wage region
(South) and industry (Retail). The DOL doubled the percentile
used, from 10 percent to 20 percent, to account for changes
to the duties test made in the 2004 Final Rule. According to
the NPRM, if the 2004 methodology were applied today, the
resulting minimum salary level would be $577 per week or
$30,004 annually.®

Thus, DOLs proposed methodology of setting the mini-
mum salary level at the 40th percentile of all non-hourly-paid
employees” results in a minimum salary for exemption which
is $20,000 higher than the salary level that would be reached
through the 2004 methodology, and $15,000 higher than that
reached through the 1958 methodology. The DOL justifies the
jump from the 20% of lower wage regions and industries used
in 2004 to its proposed 40% of all non-hourly-paid employees
by asserting it made a “mistake” in 2004 in not accounting for
changes in the duties tests. But the DOL did account for those
changes in 2004 by increasing the percentile from 10% to 20%.
Further, the DOL has not explained its failure to use salary
levels in the lowest wage regions, the lowest wage industries, the
smallest businesses and the smallest cities—or its inclusion of
earnings data from lawyers, doctors, and sales employees who
are not subject to the Part 541 salary requirements. The DOLs
data set also includes salaries of federal workers, who generally
earn wages higher than employees working in the private sector.

The $50,440 wage level is also unsupported by any other
reasonable methodology.

Historically, with only a few exceptions, the DOL has
increased the salary levels at a rate of between 2.8 percent and
5.5 percent per year. Applying the median annual increase of
4.25% would result in a new salary level of $35,727. The DOLs
proposed increase to $50,440 represents an increase of 9.43%
per year. Over the last decade, however, according to the BLS
Employment Cost Index (ECI), earnings for private sector
workers in management, professional and related occupations
increased an average of only 2.6% annually. Applying the ECI
would result in a new salary level of $32,194.

Since 1949, and in the 2015 NPRM, the DOL has con-
sistently stated that the purpose of setting a minimum salary
threshold is to provide a “ready method of screening out the
obviously nonexempt employees.” After all, in Section 13(a)
(1), Congress exempted white collar employees from both the
minimum wage and overtime requirements of the FLSA. Thus,
to implement Congress’ intent, the DOL should not set the
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minimum salary threshold at a level that excludes many em-
ployees who obviously meet the duties tests for exemption. Or,
put another way, DOL should not set the level so high that it
expands the number of employees eligible for overtime beyond
what Congress envisioned when it created the exemptions.
Yet, this is exactly what the DOL proposes in this rulemaking.
Particularly in the retail, restaurant, hospitality, and health care
industries—and in the non-profit and public sectors—where
many employees earning below $50,440 have been found
exempt under the duties tests both in DOL investigations and
by the federal courts.

Perhaps most tellingly, the DOLs proposed minimum
salary level of $970 per week, $50,440 annually, is higher
than the current minimum salary levels for exemption under
California and New York law. As with the minimum wage,
states may set higher standards for exemptions from state
overtime requirements; federal law is a floor. In New York, the
minimum salary level for exemption is $34,124—$16,320
lower than what the DOL has proposed on a national level.
In California, the minimum salary level is currently $37,440
annually—$13,000 lower than the DOLs proposal. Although
California’s minimum salary level will increase to $41,600 in
2016, this will still leave California’s minimum almost $9,000
lower than the proposed federal level. If the DOLs proposed
salary level is $9,000 to $16,000 higher than the salary level
required for exemption under the laws of two states with some
of the highest incomes and costs of living, how can it possibly
reflect the local economies in the rural South and Midwest?

The DOL is also seeking comments on the possibility of
allowing nondiscretionary bonuses provided to exempt employ-
ees to satisfy up to 10% of the standard salary level. Although
this proposal would provide some relief, the DOLs intention
to limit the credit to bonuses paid monthly or more frequently
negates most of this relief. Most bonuses earned by exempt
employees are only paid quarterly or annually.

B. Automatic Annual Increases to the Salary Levels

The DOL has also proposed to establish a mechanism
for automatically increasing the salary levels annually based
either on the percentile methodology or on inflation (CPI-
U). Such annual automatic increases appear inconsistent with
Congtessional intent and would be unprecedented in the 77
year history of the FLSA.

In Section 13(a)(1), Congress directed the DOL to revise
its overtime regulations “from time to time by regulations of
the Secretary subject to the provisions of [the Administrative
Procedure Act.” Putting the minimum salary levels, a central
part of the regulations for 77 years, on automatic pilot seems
to contradict this directive. In addition, although Congress has
provided indexing under other statutes, it has never done so
under the FLSA. Congress has never provided for automatic
increases of the minimum wage, although state minimum wages
are sometimes indexed. Nor has Congress indexed the minimum
hourly wage for exempt computer employees under section
13(a)(17) of the Act, the tip credit wage under section 3(m)
or any of the subminimum wages available in the Act. Thus,
it seems unlikely that Congress intended the DOL to impose
automatic annual increases for the salary-based exemption from
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the FLSA's minimum wage and overtime requirements.

The regulatory history of Part 541 provides no precedent
for indexing. Public commenters have suggested automatic
updates to the salary levels in at least two past rulemakings. In
1970, for example, a “union representative recommended an
automatic salary review” based on an annual BLS survey.® The
DOL quickly dismissed the idea as “needing further study,”
although stating that the suggestion “appear[ed] to have some
merit particularly since past practice has indicated that ap-
proximately 7 years elapse between amendment of these salary
requirements.”” However, the “further study” came in 2004,
after 29 years had elapsed between salary increases. Nonetheless,
in 2004, the DOL rejected indexing as contrary to congressional
intent, disproportionately impacting lower-wage geographic
regions and industries, and because the Department intended
to do its job:

[Slome commenters ask the Department to provide for
future automatic increases of the salary levels tied to some
inflationary measure, the minimum wage or prevailing
wages. Other commenters suggest that the Department
provide some mechanism for regular review or updates
ata fixed interval, such as every five years. Commenters
who made these suggestions are concerned that the De-
partment will let another 29 years pass before the salary
levels are again increased. The Department intends in the
future to update the salary levels on a more regular basis,
as it did prior to 1975, and believes that a 29-year delay
is unlikely to reoccur. The salary levels should be adjusted
when wage survey data and other policy concerns support
such a change. Further, the Department finds nothing in
the legislative or regulatory history that would support
indexing or automatic increases. Although an automatic
indexing mechanism has been adopted under some other
statutes, Congress has not adopted indexing for the Fair
Labor Standards Act. In 1990, Congress modified the
FLSA to exempt certain computer employees paid an
hourly wage of at least 6.5 times the minimum wage,
but this standard lasted only until the next minimum
wage increase six years later. In 1996, Congress froze the
minimum hourly wage for the computer exemption at
$27.63 (6.5 times the 1990 minimum wage of $4.25
an hour). In addition, as noted above, the Department
has repeatedly rejected requests to mechanically rely on
inflationary measures when setting the salary levels in the
past because of concerns regarding the impact on lower
wage geographic regions and industries. This reasoning
applies equally when considering automatic increases to
the salary levels. The Department believes that adopting
such approaches in this rulemaking is both contrary to
congressional intent and inappropriate.'®

Now, the DOL seems to be admitting that it is incapable
of doing its job:
This history underscores the difficulty in maintaining
an up-to-date and effective salary level test, despite the
Department’s best intentions. Competing regulatory
priorities, overall agency workload, and the time-intensive
nature of notice and comment rulemaking have all con-
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tributed to the Department’s difficulty in updating the
salary level test as frequently as necessary to reflect changes
in workers’ salaries. These impediments are exacerbated
because unlike most regulations, which can remain both
unchanged and forceful for many years if not decades, in
order for the salary level test to be effective, frequent up-
dates are imperative to keep pace with changing employee
salary levels. Confronted with this regulatory landscape,
the Department believes automatic updating is the most
viable and efficient way to ensure that the standard salary
level test and the HCE total annual compensation require-
ment remain current and can serve their intended function
of helping differentiate between white collar workers who
are overtime-eligible and those who are not."!

The DOL also states that automatic annual increases to
the salary will “promote government efficiency by removing the
need to continually revisit this issue through resource-intensive
notice and comment rulemaking.”? The DOL seems to be miss-
ing the point of the Administrative Procedure Act: Congress
intended rulemaking to be “resource-intensive.”

Further, the DOLs proposed methodology for determin-
ing the amount of the annual increase is not well thought out.
Particularly troubling is the proposal to reset the salary level
every year using a “fixed percentile” (the 40th percentile of
full-time, non-houtly paid earnings).’* The DOL has appar-
ently missed a huge problem with this approach: An index that
recalibrates the 40th percentile, each year, based on salaries of
non-hourly paid employees will be relying on an ever shrink-
ing pool of such employees, causing a never ending, upward
ratcheting effect. In response to the final rule, employers may
give a salary increase to some exempt employees already near
$50,440. However, employers will need to reclassify millions of
other employees to non-exempt status. Although non-exempt
employees may be paid on a salary, a significant percentage
of reclassified employees will be converted to hourly pay.
Consequently, the lowest paid salary employees are likely to
leave the pool of “non-hourly paid” employees. As a result,
the 40th percentile of employees remaining in the data set will
correspond to a higher salary level, which will further reduce
the number who meet the salary threshold. The following year
that will increase even further the salary corresponding to the
40th percentile, etc. The result will be that tomorrow’s 40th
percentile and its salary level will be an even poorer proxy for
the actual work performed by exempt employees because the
measure itself will drive the outcome.

In a recent analysis, Edgeworth Economics illustrates how
quickly the minimum salary level for exemption will increase:
“If just one quarter of the full-time nonhourly workers earning
less than $49,400 per year ($950 per week) were re-classified
as hourly workers, the pay distribution among the remaining
nonhourly workers would shift so that the 40th percentile of
the 2016 pay distribution would be $54,184 ($1,042 per week),
about 9.6 percent higher than it was in 2015.” " This process
would repeat each year as the lowest paid nonhourly workers
fail the salary test and are re-classified as non-exempt hourly
workers. After five years, even in the absence of inflation, “the
new 40th percentile of the nonhourly pay distribution would

be $72,436 ($1,393 per week), which is about 46.6 percent
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more than the minimum salary threshold in 2015.7

This upward ratcheting “becomes more pronounced
if more nonhourly workers who failed the salary test are re-
classified into hourly positions each year.”' For example, if half
of the reclassified employees are paid hourly, the 40th percentile
“will increase by 19.9 percent in the first year and by 94 percent
over a five year period. This means that a salary threshold of
$49,400 ($950 per week) in 2015 would increase to $95,836
($1,843 per week) by 2020, even in the absence of inflation.”"”

C. Changes to the Duties Tests

For an employer to classify an employee as exempt, in
addition to paying more than the minimum salary level on
a salary basis, the employee must also meet one of the duties
tests for exemption. The Part 541 regulations establish different
duties tests for executive, administrative, learned professional,
creative professional, computer, and outside sales employees.
Many employees earn above the minimum salary level, but
cannot be classified as exempt because they do not supervise
employees, are not involved with managing the business, or do
not hold professional degrees—engineering technicians, who
often earn $80,000 or even $100,000 annually depending on
the industry, are a good example.

There is much confusion and concern in the business
community regarding what changes the DOL intends to make
to the duties tests. In the NPRM, the DOL stated that it “is
not proposing specific regulatory changes at this time” and that
the agency “secks to determine whether, in light of our salary
level proposal, changes to the duties test are also warranted.”

Instead, the DOL raises “issues” for discussion that seems
to indicate that the agency is considering some very significant
and unprecedented changes:

What, if any changes, should be made to the duties test?

Should employees be required to spend a minimum
amount of time performing work that is their primary
duty in order to qualify for the exemption? If so, what
should that minimum be?

Does the single standard duties test for each exemption
category appropriately distinguish between exempt and
nonexempt employees? Or, should the Department re-
consider our decisions to eliminate the long/short duties
test structure?

Is the concurrent duties regulation for executive employees
(allowing the performance of both exempt and nonexempt
duties concurrently) working appropriately or does it need
to be modified to avoid sweeping nonexempt employees
into the exemption? Alternatively, should there be a
limitation on the amount of nonexempt work? To what
extent are lower-level executive employees performing
nonexempt work?

The DOL also is requesting comments regarding what
additional occupational titles or categories as well as duties
should be included as examples in the regulations, especially
in the computer industry.

The business community is deeply concerned that the
DOL will implement the California over-50% quantitative
rule for primary duty. The California example is instructive:
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the implementation of the quantitative rule, rather than the
federal qualitative standard that has been the test for exemption
under the white collar exemptions since 1949, has resulted in
considerably higher levels of litigation in California. Plaintiffs’
attorneys understand how difficult it is for employers to prove
the amount of time that employees spend on exempt versus
non-exempt tasks.

Similarly, employers are concerned that the DOL will
eliminate the concept of concurrent duties in the final rule. Cur-
rently, exempt employees such as store or restaurant managers
are permitted to perform duties that are non-exempt in nature
while simultaneously acting in a managerial capacity. If this
“concurrent duties” provision is eliminated, it could mean the
wholesale loss of the exemption for both assistant store manag-
ers and store managers, particularly in smaller establishments.

Finally, returning to the “long test”—a test effectively
inoperable since the early 1980s because of the low salary
level—seems to be a radical change, but cannot be ruled out.

The DOL failure to provide specific regulatory text for
any of these “issues” (or any other changes to the duties tests)
is perhaps the most alarming aspect of the NPRM. On the
duties tests, the NPRM reads more like a preliminary Request
for Information than proposed revisions to a regulation. Never
before has the DOL made changes to the duties tests without
proposing specific regulatory language. Yet, now, the DOL has
publicly stated that the Administrative Procedures Act ("APA”)
requires no more than “a discussion of issues.”

Most likely, if the DOL makes changes to the duties tests,
the agency will rely on the “logical outgrowth” doctrine. The
APA requires that an agency’s proposed rulemaking include “ei-
ther the terms or substance of the proposed rule or a description
of the subjects and issues involved.”"® This notice requirement is
fulfilled if the final rule is a “logical outgrowth” of the proposal.”’
But the DOLs “discussion” of potential changes to the duties
test, which runs less than three pages in the federal register,
is incredibly vague. Does seeking comments on “what, if any
changes should be made to the duties test” give the DOL carte
blanche to make every change suggested by the AFL-CIO?

“Outgrowth” implies something to grow out of. The
public cannot be asked to “divine” the agency’s “unspoken
thoughts.”*! And words matter. Specific word choices, and even
the placement of a comma, can make a significant difference in
how a regulation is interpreted and applied by the DOL itself
and federal courts. In comments to the DOLs 2003 Notice
of Proposed Rulemaking, for example, the AFL-CIO argued
that changing the word “whose” to the word “a” resulted in a
significant weakening of the duties tests.? Yet, apparently, the
DOL is signaling that it plans to make significant changes to
the specific text of the regulations if the business community
objects to the high $50,440 salary level, without giving the
public any chance to review and comment on that language.

Regardless of the legal arguments, the DOL:s failure to
propose specific changes to the regulatory text, as the agency
did in 2003, seems contrary to President Obama’s commitment
to “creating an unprecedented level of openness in Govern-
ment” by ensuring “transparency, public participation, and

collaboration.”?
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RELIGIOUS LIBERTIES

RELIGION AND THE REPUBLIC
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A true republic respects religious speech. Such speech represents a
different authority from governing power and affirms its limited
nature.

In Town of Greece v. Galloway, the Supreme Court consid-
ered whether it was constitutional for a town to open its board
meetings with a prayer offered by clergy members. During oral
arguments, Justice Elena Kagan, who enjoys spinning hypo-
theticals as only a law professor can, asked the town’s advocate:

Mr. Hungar, I'm wondering what you would think of
the following: Suppose that as we began this session of
the Court, the Chief Justice had called a minister up to
the front of the courtroom, facing the lawyers, maybe the
parties, maybe the spectators. And the minister had asked
everyone to stand and to bow their heads in prayer and
the minister said the following: He said, we acknowledge
the saving sacrifice of Jesus Christ on the cross. We draw
strength from His resurrection. Blessed are you who has
raised up the Lord Jesus. You who will raise us in our turn
and put us by His side. The members of the Court who
had stood responded amen, made the sign of the cross,
and the Chief Justice then called your case.

Realizing that the example was not germane to the pro-
ceedings of a legislative session, the town’s advocate competently
dodged the bullet. But in retrospect, there was a much more
direct answer available. “But, your honor,” Hungar could have
replied, “we have already begun with a prayer.”

At 10:00 a.m. on every day when the Supreme Court is
in session, the Justices proceed to their chairs while the Court’s

* Dawid Forte is professor of law at Cleveland State University.
This article originally appeared in Public Discourse: Ethics, Law, and

the Common Good, the online journal of the Witherspoon Institute of
Princeton, NJ, reprinted with permission.
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Marshal proclaims:

The Honorable, the Chief Justice and the Associate Jus-
tices of the Supreme Court of the United States. Oyez!
Oyez! Oyez! All persons having business before the
Honorable, the Supreme Court of the United States, are
admonished to draw near and give their attention, for the
Court is now sitting. God save the United States and this
Honorable Court!

It is a real prayer, asking for God’s protection. The source
of the prayer is the first book of Samuel: “Samuel said to all
the people, See ye him whom the Lord hath chosen, that there
is none like him among all the people? And all the people
shouted, and said, God Save the King.”! In English history,
that prayer was first intoned in the coronation of King Edgar
in 973, predating the Magna Carta by 242 years.

In spite of its royal roots, such a prayer is also a necessary
element in a republic dedicated to preserving the liberties of the
people. And, in a larger sense, respect for religion is necessary
for a republic to exist at all.

RELIGION: THE FIRST OF AMERICA'S INSTITUTIONS

The words “God save the United States and this Honor-
able Court!” are not mere “ceremonial deism.” This phrase was
made up by Eugene Rostow in 1962 when he was Dean of Yale
Law School, and used calculatingly and wrongly by Justice
Brennan in Lynch v. Donnelly (1984) to claim that these refer-
ences to God “have lost through rote repetition any significant
religious content.”

As Professor Martha Nussbaum at the University of Chi-
cago Law School noted, ““Ceremonial Deism’ is an odd name
for a ritual affirmation that a Deist would be very reluctant to
endorse, since Deists think of God as a rational causal principle
but not as a personal judge and father.” The phrase arose in the
1960s when the paradigm of strict separation of church and
state was in its legal ascendancy, and there had to be an excuse
for all these references in our political literature to a personal
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and immanent God. But in fact, these many references to God
are not mere rhetorical flourishes, but point to a necessary
mythos for a republic.

A republic, that is, a true republic, respects religious
speech because such speech represents a different authority
from governing power and hence affirms the limited nature of
the governing power. It avows, by explicit reference, that the
government is not the only game in town. The religious speech
that a republic respects can be evidenced in the very source of
the right to govern, in the deliberative process, or spoken by
the public authority itself.

These references to God as judge, or as helper, or as protec-
tor, are the chorus in our republican Greek play. They are the
slave holding the garland of laurel over the head of the trium-
phant returning Roman General while intoning, “Remember
that thou art only mortal.”

That is why Tocqueville noted that religion was the “first
of [America’s] political institutions.” He explained, “I do not
know whether all Americans have a sincere faith in their reli-
gion—for who can search the human heart>—but I am certain
that they hold it to be indispensable to the maintenance of
republican institutions.”

ReLicioNn ComBats Porrricar HusRris

The iconic phrases that swirl about us in motto, oath, and
Presidential statement have the salutary lesson of warning the
state of the danger of political hubris—that is, the conceit that it
is only through government and the political process that social
and moral problems can be addressed. They signal that, for the
sake of liberty, there are limits to what government can do.

We are all familiar with the mechanical checks that the
framers erected in the Constitution to restrain government and
limit what the people’s democratic will might do to undermine
liberty. But they, and their successors, went further. Guarding
against sectarian use of government to suppress others, the
framers confined the enterprise of government normatively by
affirming the existence of God, by acknowledging him as judge,
and by admitting their own human limits by relying upon him
for beneficent aid.

Recall Jefferson’s plaint about slavery in his Nozes on
Virginia. “Can the liberties of a Nation be secure,” he asked,
“when we have removed a conviction that these liberties are the
gift of God? Indeed I tremble for my country when I reflect
that God is just and that his justice cannot sleep forever.” Or
think of the Declaration’s famous justification for the existence
of government itself: “We hold these truths to be self-evident,
that all men are created equal, that they are endowed by their
Creator with certain unalienable rights, that among these are
life, liberty and the pursuit of happiness.” And recall Madison’s
conclusion: “Before any man can be considered as a member of
Civil Society, he must be considered as a subject of the Governor
of the Universe.”

The very nature of a republican limited government,
therefore, is grounded in the acknowledgement of the pres-
ence of another, higher sovereign, to whom individuals owe
their loyalty and into which loyalty the government has not a
right to intrude.

But the framers of our republic went further. They placed
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the actual governmental institutions in the presence of this im-
manent divine power. The week after the passage of the Bill of
Rights, Congress hired a chaplain to begin each day’s delibera-
tion with a prayer to this very same God. Congress provided
for chaplains for the armed forces. And they soon would begin
the tradition, continued for a century or more, of hiring mis-
sionaries to convert the Indians so that they could adopt more
civilized and republican ways. When Lincoln rededicated the
torn republic back to work of the founders, he too did so with
the prayer, “that this nation, under God, shall have a new birth
of freedom.”

The Framers turned to the God of our liberties when it
came to the deliberative process as well. Washington, to whom
all looked to for example, and whose practice shaped our mode
of constitutional governance, declared as part of his “first official
act,” his “fervent supplications to the ... Almighty Being who
rules over the Universe ... that his benediction may consecrate
to the liberties and happiness of the People of the United States,
a Government instituted by themselves.” And in his Thanksgiv-
ing Proclamation, he offered a prayer to God “to enable us all,
whether in public or private stations, to perform our several and
relative duties properly and punctually; to render our National
Government a blessing to all the people by constantly being a
Government of wise, just, and constitutional laws, discreetly
and faithfully executed and obeyed.” In his farewell address
he charged, “Whatever may be conceded to the influence of
refined education on minds of peculiar structure, reason and
experience both forbid us to expect that national morality can
prevail in exclusion of religious principle.”

Lincoln too called upon God to provide the wisdom by
which the nation could possess good laws: “With malice toward
none; with charity for all; with firmness in the right, as God
gives us to see the right.” And when national morality breaks
down, then the judgment of that beneficent Governor of the
Universe can be terrible indeed. Lincoln:

Fondly do we hope—fervently do we pray—that this
mighty scourge of war may speedily pass away. Yet, if
God wills that it continue until all the wealth piled by the
bondsman’s two hundred and fifty years of unrequited toil
shall be sunk, and until every drop of blood drawn by the
lash shall be paid by another drawn with the sword, as was
said three thousand years ago, so still it must be said, “The
judgments of the Lord are true and righteous altogether.”

Today, when government officials take an oath, they call
upon God to help them fulfill it. In Ohio, the standard “So
help me God” is replaced by the more formidable “And so shall
I answer unto God.” We have added to the Pledge of Allegiance
the declaration that we are “a republic, under God.” We have
adopted as the national motto, “In God we trust.” None of
these are instances of empty “ceremonial deism.” On the con-
trary, they are explicit affirmations of the necessity of a divine
authority that is the ultimate source of rights, of guidance for
public policy, and of judgment.

ErapicaTing THE SociaL Goob oF RELIGION

Virtually every major political social reform in our na-
tion’s history has been motivated by religious belief: common
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education, abolition, worker’s rights, protection of women, tem-
perance, desegregation. Religion has transformed and refined
our society as no other source has. Think of the hundreds of
hospitals, the thousands of institutions of education, the social
services of feeding the hungry, ministering to prisoners, caring
for the millions subject to addiction and alcoholism, protect-
ing immigrants, the unborn, the marginalized, the widow, and
the orphan.

In recent years, the good that religion has accomplished
in society has come under attack. Catholic Charities of Massa-
chusetts cannot offer its renowned adoption services any longer
because it cannot in good conscience offer children to same-sex
couples.® The recent dust-up about forcing closely held compa-
nies to pay for abortifacient is only a small part of a much larger
trend. Increasingly, the state is seeking to supplant the role of
religious social action, making it subject to whatever rules the
government thinks appropriate. Instead of acknowledging God
as a limiting principle on the role of government, the state seeks
to replace him with its own sovereignty and to turn all public
references to God into so much verbal decoration.

Earlier this month, San Francisco’s archbishop was threat-
ened with legal action by city and state legislators for daring
to require that the teachers in the diocesan Catholic schools
proclaim the moral teachings of the Catholic Church. It used
to be—in the days of Father Richard John Neuhaus—that re-
ligion was kept from the public square. Then, the authorities,
as in Massachusetts, began forcing it out of the social space.
Now, political powers threaten the right of religious believers
to even hold certain beliefs.

Without an affirmation of God, without religious speech
being welcomed in public discourse, and without a space for
religion to be itself, the very notion of a republic is disintegrat-
ing before our eyes.
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TELECOMMUNICATIONS & ELECTRONIC MEDIA

THE PROCRUSTEAN PROBLEM OF PRESCRIPTIVE REGULATION: THREE PRINCIPLES TO

ProOMOTE INNOVATION
By Maureen K. Oblhausen™

In Greek mythology, Procrustes was a rogue blacksmith,
a son of the sea god Poseidon, who offered weary travelers a
bed for the night. He built an iron bed especially for his tired
guests, but there was a catch: if the visitor was too small for the
bed, Procrustes would forcefully stretch the guest’s limbs until
they fit. If the visitor was too large, Procrustes would amputate
limbs as necessary to fit the guest to the bed. Eventually,
Procrustes met his demise at the hand of Greek hero Theseus,
who fit Procrustes to his own bed by cutting off his head.

The story of Procrustes warns against our human
tendency to squeeze complicated things into simple boxes,
to take complicated ideas, technologies, or people, and
force them to fit our preconceived models. We often do not
recognize this backward fitting tendency, observes risk analyst
Nassim Taleb, or are even oddly proud of our cleverness in
reducing something complicated to something simple.!

Regulators should embrace the lesson of Procrustes. They
should resist the urge to simplify, make every effort to tolerate
complexity, and develop institutions that are robust in the face
of complex and rapidly changing phenomena. Unfortunately,
due to regulators’ limited knowledge and foresight, regulation
too often is a procrustean bed for the regulated industry.
And when the regulated industry rapidly evolves, yesterday’s
comfortable regulatory bed can quickly become a torture rack
for tomorrow’s technologies.

How can we avoid this dire scenario? I propose three key
principles for regulators. First, approach issues with regulatory
humility, recognizing the fundamental limits of regulatory
action. Second, prioritize such action to address real consumer
harm. Third, use the appropriate regulatory tools. Regulators
and regulatory institutions that embrace these three principles
will better promote innovation and avoid procrustean
regulation.

I. EmBrRACE REGULATORY HUMILITY

It is exceedingly difficult to predict the path of technology
and its effects on society. The massive benefits of perhaps
the most influential technology in history, the Internet, in
large part have been a result of entrepreneurs’ freedom to
experiment with different technologies and business models.
The best of these experiments have survived and thrived,
even in the face of initial unfamiliarity and unease about the
impact on consumers and competitors. For example, there
was early widespread skepticism of online shopping. Now,

* Maureen K. Ohlhausen is a Commissioner with the U.S. Federal Trade
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online shopping is an every-day occurrence. Early skepticism
does not predict potential consumer harm. Conversely, as the
failures of thousands of dotcoms show, early enthusiasm does
not predict consumer benefit.

Because it is so difficult to predict the future of
technology, government officials, like myself, must approach
new technologies and new business models with a significant
dose of regulatory humility, recognizing the inherent
limitations of regulation and acting according to those limits.

Of course, the idea that regulatory action has inherent
limits is much older than my use of this term.? Nobel-prize
winning economist EA. Hayek spent much of his illustrious
career demonstrating the limits of centralized planning as
compared to decentralized market structures, and his insights
apply equally to regulation by the administrative state.
Hayek’s 1945 paper, The Use of Knowledge in Society, describes
regulators’ fundamental knowledge problem, which limits the
effective reach of regulation.? As Hayek explained, a regulator
must acquire knowledge about the present state and future
trends of the industry being regulated. The more prescriptive
the regulation, and the more complex the industry, the more
detailed knowledge the regulator must collect. But regulators
simply cannot gather all the information relevant to every
problem.

What limits the ability of regulators to collect such
information? First, collecting and analyzing such information
is very time-consuming because such knowledge is generally
distributed throughout the industry, in what Hayek calls “the
dispersed bits of incomplete and frequently contradictory
knowledge.™

Second, in most cases, critical information lies latent in
the minds of the individuals or in the institutional structures
of the industry involved. That is, even those directly involved
in the industry itself cannot themselves fully explain how
things get done. James C. Scott, in his book Seeing Like a
State, uses the Greek term “métis” to describe this “practical
knowledge,” or “the wide array of practical skills and acquired
intelligence in responding to a constantly changing natural
and human environment.” These are the types of skills that
can only be learned by doing — think of riding a bike, for
example, or speaking a language, or conducting an effective
board meeting. Much of human knowledge falls into this
category. And Scott argues quite convincingly that although
formal organizations, including regulatory bodies, fail to
recognize and capture such knowledge, they rely heavily on it.
In fact, Scott indicates that regulation “is always and to some
considerable degree parasitic on informal processes, which the
formal scheme does not recognize, without which it could not
exist, and which it alone cannot create or maintain.”® In short,
regulation cannot effectively capture practical knowledge.

The knowledge problem has a third characteristic:
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even when a regulator manages to collect information, that
information quickly becomes outdated as a regulated industry
continues to evolve. Obsolete data is a particular concern for
regulators of fast-changing technological fields.

The knowledge problem means that centralized problem
solving cannot make full use of the available knowledge about
a problem and, therefore, in many cases offers worse solutions
when compared to distributed decision-making.

Hayek’s insight is actually not very controversial today.
At the time Hayek wrote his paper, centralized planning was
the en vogue solution for just about every social ill. Today,
there is a strong consensus that markets and other distributed
social learning mechanisms are much better at solving the
vast majority of problems. And even the most interventionist
regulators often talk about preferring market mechanisms
and “light touch” regulation. Yet, despite the lip service
paid, regulators still too often instinctually react to apparent
problems by proposing top-down solutions. This instinct is
the opposite of regulatory humility. And to be more effective
regulators, we must suppress this instinct.

The modern age offers a potential new source of
regulatory hubris. The success of information technology
means that regulators can now gather large amounts of data.
Much more of the world has become “legible” to regulators.
This data certainly can help enhance regulatory decisions. But
darta isn’t knowledge or wisdom. Data cannot capture much
of the practical knowledge Scott describes. So “data-driven”
decisions can be wrong. Even worse, data-driven decisions can
seem right while being wrong. Political polling and statistics
expert Nate Silver notes, “One of the pervasive risks that we
face in the information age ... is that even if the amount of
knowledge in the world is increasing, the gap between whar
we know and what we think we know may be widening.””
Regulatory humility can help narrow that gap.

So, Principle One is to recognize the limits of regulation
and embrace regulatory humility. Having done so, then
what? Congress has tasked agencies such as the FTC with
regulatory tasks—some of them quite important—so how can
a decision maker act with regulatory humility and still carry
out its mission? My next two principles address this practical
problem.

II. Focus oN IDENTIFYING AND ADDRESSING REAL CONSUMER
HarMm

My second principle, and a key way to practice
regulatory humility, is to focus on identifying and addressing
real consumer harm. As noted in the FTC at 100 Report,
“[Tlhe improvement of consumer welfare is the proper
objective of the agency’s competition and consumer protection
work.”® The most effective way to improve consumer welfare
under the FTC’s mandate is to find and address the most
severe consumer harms.

At the FTC, this focus is part of our statute. Congress
charged us in Section 5 of the FTC Act with preventing
deceptive or unfair acts and practices. Deceptive acts violate
Section 5 only if they are material—that is, if they actually
harm consumers. And practices are only unfair if there is
a substantial harm that consumer cannot avoid and that
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outweighs any benefits to consumers or competition. In both
cases, the law concerns itself with addressing actual consumer
harms. Likewise, the FTC carefully evaluates consumer welfare
(or, its corollary, consumer harm) when it exercises its antitrust
authority to challenge unfair methods of competition.

Not only does the law require the FTC to focus on
consumer harm; such a focus is also good policy. Agencies have
limited resources. We should generally spend those resources
to stop existing or likely harms, rather than trying to prevent
speculative or insubstantial harms.

When we analyze harms and benefits, both in our
enforcement efforts and in policy making more generally, we
ought to follow the advice of Frederic Bastiat. In 1850, in a
famous essay titled 7har Which is Seen, and Thatr Which is Not
Seen, Bastiat argued that he could tell the difference between
a good and a bad economist based on single methodological
habit.” A bad economist, he said, judges a policy or action
based only on the “seen,” first order effects of that action. In
contrast, a good economist takes account “both of the effects
which are seen, and also of those which it is necessary to
foresee.”'* Bastiat explained that the bad economist’s myopic
analysis might lead him to prevent a small present harm, yet
trigger a much bigger overall harm. In contrast, the good
economist’s thorough analysis will lead her to be more tolerant
of the risk of a small present harm, if it will avoid a much
larger harm later.

Regulators face the same challenge and should therefore
engage in diligent cost-benefit analysis. The appropriate depth
of such analysis might vary, depending on the situation.
In cases of clear fraud by a single party, where there are no
consumer benefits, the costs and benefits need not necessarily
be detailed exhaustively. However, for cases where there are
both costs and benefits, and the decision could affect a wide
range of parties, regulators ought to carefully assess consumer
harms and benefits. This will help keep the agency resources
focused on where they can do the most good.

When the FTC has properly focused on practices that are
actually harming or likely to harm consumers, it has generally
limited its forays into speculative harms, thereby preserving
its resources for clear violations. Such self-restraint has been
important to the FTC’s success in alleviating a wide range of
disparate consumer harms without disrupting innovation. I
think this is a model worth replicating.

III. Use ApprOPRIATE TOOLS

The final principle that will help regulators avoid
procrustean regulation is to use appropriate tools. An agency
using the wrong tools will be ineffective. For fast changing
technologies, agencies need tools that are nimble, transparent,
and incremental. A good example of a nimble, transparent,
and incremental regulatory tool is the FTC’s case-by-case
enforcement process.

Often, we equate regulation with detailed agency
rulemakings. Such ex ante rulemaking sets out rules, often
covering an entire industry, to prevent future harms. For the
reasons discussed above, including the knowledge problem,
regulators struggle to construct effective ex ante rules and to
update such rules in a timely manner. And such prescriptive
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ex ante regulations can hinder innovation. For example,
if an innovative new project or service does not easily fit in
a particular statutory or regulatory box, the innovator may
be uncertain about how to comply with the law. Such legal
uncertainty exacerbates the already risky effort to develop
something new, which discourages innovation.

Regulation at the FTC is generally quite different.
Although the Commission does have rulemaking authority,
the vast majority of our actions are ex post case-by-case
enforcement of our general Section 5 authority. This
incremental approach, which we have been using for nearly
100 years, has significant benefits. Consistent with Hayek’s
thesis about the knowledge problem, it requires far less
information to apply generally applicable, well-understood
legal principles to a specific case at hand, for example, than
it does to execute an industry-wide rulemaking to address
more general concerns about future conduct. Thus, a case-by-
case approach makes the knowledge problem more tractable.
Furthermore, this ex post enforcement requires specific facts
on the ground and a specifically alleged harm, and it generally
only directly applies to the party to the enforcement action.
Thus, an incrementalist approach better limits the potential
unintended consequences of a regulatory action.

(As an aside, a case-by-case approach also dampens
the incentives that fuel agency capture problems. But public
choice challenges in regulatory design is a topic worthy of an
entirely separate article.)

Perhaps paradoxically,
approaches are particularly well-suited to dealing with fast-

somewhat incremental
developing areas of technology. Even small distortions in such
fast-moving industries can quickly divert the industry from
its previous trajectory. A case-by-case approach allows the
regulatory body to address specific problems without derailing
an entire industry, and it enables the law to evolve alongside
the technology in a much more organic fashion.

Industry self-regulation is another nimble, transparent
and incremental tool that is well suited to regulation in fast
changing industries, with agency enforcement as a backstop.
Compared to traditional government regulation, self-
regulation has the potential to be more prompt, flexible, and
responsive when business models or technologies change. Self-
regulatory frameworks are easier to reconfigure than major
regulatory systems that must be adjusted via legislation or
agency rulemaking. Self-regulation can also be well attuned
to market realities where self-regulatory organizations have
obtained the support of member firms. A regulatory backstop
that holds companies to the promises they make under a self-
regulatory framework—like the FTC’s deception authority—
ensures that companies take seriously their responsibilities
under a self-regulatory framework.

CONCLUSION

Regulators will better fulfill their regulatory missions and
minimize negative effects on innovation when they embrace
regulatory humility, focus on identifying and addressing
real consumer harms, and use the proper regulatory tools.
Applying these principles can help avoid subjecting tomorrow’s
technologies to an ill-fitting procrustean bed of regulation.
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Book REVIEwWS

A ConrricT OoF PrRiNcIPLES: THE BATTLE OVER AFFIRMATIVE ACTION AT THE

UNIVERSITY OF MICHIGAN
By Carr COHEN
Reviewed by Roger Clegg™

Note from the Editor:

This book review discusses the contentious issue of affirmative action. The Federalist Society takes no positions on particular legal
and public policy matters. Any expressions of opinion are those of the author. Whenever we publish an article that advocates
for a particular position, as here, we offer links to other perspectives on the issue, including ones opposed to the position taken
in the article. We also invite responses from our readers. To join the debate, please e-mail us at info@fedsoc.org.

* Richard Rothstein, 7he Colorblind Bind, Tue AMERICAN PROSPECT (June 22, 2014), available ar hitp://prospect.org/article/
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This book is important for anyone who cares about the
use of race and ethnicity in making university admissions de-
cisions, the practice widely referred to as “affirmative action.”
The author, University of Michigan professor Carl Cohen,
was not only an observer but also a key participant in the long
struggle against the use of racial and preferences at his school.
So the book is part memoir, part history, part policy—and all
excellent. Because of the part he played in this fight, Professor
Cohen has insights, knowledge, and perspectives unavailable
to anyone else.

The book begins with some political and legal back-
ground, and then turns specifically to the use of racial and
ethnic admission preferences at the University of Michigan.
Professor Cohen played an important role in uncovering the
extent to which race was weighed in admission decisions, which
was in turn an important contribution to the legal challenge
that followed and that resulted in a pair of Supreme Court
decisions in 2003, Gratz v. Bollinger (undergraduate)' and
Grutter v. Bollinger (law school).?

Those decisions, while limiting the extent to which
discrimination would be allowed, still permitted it, and so the

* Roger Clegg is president and general counsel of the Center for Equal
Opportunity.

A CoN¥FLICT OF PRINCIPLES is available for order on Amazon.com:
bttp:/fwww.amazon.com/Conflict-Principles-Affirmative-University-

Michigan/dp/0700619968.
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stage was set for the successful ballot initiative that amended the
state constitution in Michigan to ban the use of racial, ethnic,
and gender discrimination and preference in state employment,
contracting, and education—including university admissions.
That ballot initiative was then challenged in a lawsuit, which
also found its way to the Supreme Court, and the Court upheld
the ban on racial preferences.

I especially enjoyed Professor Cohen’s discussion of
some of the relevant social science research (pages 206-08), his
debunking of the supposed benefits of racial diversity (pages
241 and 253-55), and his useful litany of the costs of racial
preferences (pages 245-46). The appendices of the book are
likewise useful, and include the Freedom of Information Act
requests that Professor Cohen filed, the 1996 report he wrote
on what he found as a result of those requests, and the text of
the ballot initiative that was passed in 2006.

* k%

I see by the word-count feature on my computer that I
still have several hundred words left to write in this review, and
so I turn now to the only thing I didnt like about this book.
That is its title, which suggests an equivalence between the two
sides that, as the rest of the book documents, does not exist. The
documentation is rancor-free, to be sure—Professor Cohen is
unfailingly gracious; more on that later—but there’s no denying
my conclusion: There is no “conflict of principles” here because
the pro-racial-preference side is, by and large, unprincipled.

This is perhaps most obvious in the scofflaw attitudes of
universities, which is something I know about, so allow me to
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give some chapter and verse on this.

You would think that, as the twenty-five year clock set
in 2003 by Justice O’Connor in Grutter v. Bollinger has been
ticking—“We expect that 25 years from now, the use of racial
preferences will no longer be necessary to further the interest
approved today” —schools that use racial and ethnic preferences
would be weaning themselves off them. But this isn’t happen-
ing, as studies published by the Center for Equal Opportunity
show. Our post-Grutter study of undergraduate admissions at
the University of Wisconsin found the severest discrimination
that we've ever seen, before or after Grutter. We found the worst
law school discrimination we ever saw at Arizona State, also
post-Gruzter. We likewise found severe post-Grutzer law school
and undergraduate discrimination in, respectively, Nebraska
and Ohio. And we even found law school, undergraduate, and
medical school discrimination at the University of Michigan
(before voters banned it) —and indeed worse undergraduate
discrimination than there was in the system that the Supreme
Court struck down in Grazz v. Bollinger. Fewer schools may be
using preferences; many states have banned them, and most
schools don't use them since they are nonselective.? But those
that continue have doubled down.

Nor have things improved since the Supreme Court’s
more recent decision in Fisher v. University of Texas (“Fisher
I”).* That case required universities to reevaluate their use of
racially selective admissions policies; presumably, if the costs
of racial preferences were found to outweigh the purported
benefits, or if less discriminatory means could achieve similar
benefits, the discrimination would have to stop. Consider one
obvious potential cost, much discussed in the run-up to Fisher
I: Recent empirical research provides strong evidence for the
“mismatch” theory, which posits that racial preferences cause
significant harm to the very students who are supposedly the
beneficiaries of racial admission preferences.” Even if some
academics continue, in the face of all this evidence, to dispute
the mismatch effect,® any fair reading of Fisher I would require
schools to determine that the benefits of using racial preferences
outweigh any obvious costs, and one would think that this
would in turn include at least a consideration of the possible
mismatch effects on minority students.

There is, however, no evidence that universities have un-
dertaken this type of introspection in the wake of Fisher I. To
the contrary: Last year, the Center for Equal Opportunity sent
public records requests to twenty-two public universities seeking
information detailing how the institutions had considered the
costs of their racially selective admissions policies after Fisher.
In particular, CEO sought to find out how the universities had
considered the mismatch effect on their students. Astonishingly,
half (eleven) of those institutions responded that they had zero
documents responsive to the request.

The response at the remaining eleven universities was no
better. Two universities sent documents that confirmed that they
had failed to consider the costs of mismatch at their schools.
Seven of the institutions refused to honor the request—saying
it failed to meet their requirements for some reason or another.
One university quoted a price for searching for the documents
that was too expensive for CEO—even though CEO engaged
in extensive attempts to negotiate around the cost difficulty.

80

The last request went to the University of Texas itself, which is
still going back and forth with CEO on it.

During the same time period as CEO’s requests, state-
based affiliates of the National Association of Scholars likewise
asked universities for documents confirming that they had
considered the costs of racial preferences and investigated race-
neutral methods of achieving the same benefits. NAS’s requests
met the same fate. Not a single university responded with docu-
ments showing it had seriously considered race-neutral alterna-
tives as Fisher I requires, and not a single university responded
with documents showing it had seriously considered the costs
of their racially preferential admissions policies. Stanford and
Yale are destroying student records that would likely open them
to charges of illegal racial discrimination.” There are many more
such examples of intransigence.®

* ok %

I hate to end the review on this dyspeptic note, not so
much because I regret casting aspersions on the character of
those supporting racial discrimination in university admissions,
but because it suggests that Professor Cohen is to be faulted for
not sharing this dyspepsia. To the contrary: That’s to Professor
Cohen’s credit.

So let me wrap things up by quoting from a tribute to
the late Irving Kristol written by Peter Wehner in Commentary
(a magazine to which Professor Cohen contributes as well, by
the way). In it, Mr. Wehner makes an important point, and
so I keep this passage on my desk. It’s a message implicit in
Professor Cohen’s book, too—and it’s an important message
for conservatives generally, in my humble opinion.

A fifth quality of Irving Kristol’s that conservatism
today would be wise to replicate is what his friend Charles
Krauthammer called “his extraordinary equanimity.”

His temperament was marked by a total lack of rancor.
Angst, bitterness and anguish were alien to him. That, of
course, made him unusual among the fraternity of conserva-
tives because we believe that the world is going to hell in a
handbasket. That makes us cranky. But not Irving. Never Ir-
ving. He retained steadiness, serenity and grace that expressed
themselves in a courtliness couched in a calm quiet humor.

When you think about some of the leading figures
on the right today, words like “steadiness” and “serenity,”
“grace” and “calm quiet humor” are not ones that imme-
diately come to mind. Instead the tone and approach we
often hear can best be described as apocalyptic, brittle,
angry, and embittered. This approach to politics, by the
way, was not simply stylistic; it was rooted in a deep
understanding of conservatism itself. Kristol believed
conservatism was “antiromantic in substance and tempera-
ment.” “Its approach to the world,” he wrote, “is more
‘rabbinic’ than ‘prophetic.”

It also would help for conservatism to embody a
kind of cheerfulness that was a hallmark of Kristol. As
his writings show, he was deeply realistic. He certainly
didn’t sugarcoat things. In fact, he described himself as
“cheerfully pessimistic.” But one sensed that deep down,
the needle leaned a bit more in the direction of cheerful-
ness than pessimism.

Engage: Volume 16, Issue 3



OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

In any event, as long as I've been alive (and well
before I was born) there have been people on the right
issuing dark warnings of the decomposition and dissolu-
tion of the West; people who warn about impending
tyranny and America’s march toward Gomorrah. I'm all
for cursing the darkness when necessary, and have done
a bit of it myself now and then. But that cast of mind,
without any leavening agent, can lead to despair and radi-
calism. Those attitudes were unknown to Irving Kristol.
He seemed very much at home in the world in the best
sense and nudged it along in the right direction when he

could. And my how he did.’

I will note in passing here that Cohen’s tone in this book
is quite opposite from that of one of today’s leading civil rights
commentators on the Left, Ta-Nehisi Coates.

Now, I don’t know what Professor Cohen thought of
Irving Kristol or whether he would describe himself as a
conservative or neoconservative on any issue other than racial
preferences (he has served as chair of the Michigan affiliate of
the ACLU, and for years as a member of its national board of
directors). And “serenity” and “calm” and “quiet” are not the
words I would choose to describe Professor Cohen; “animated”
and “passionate” and “exuberant” are more like it. But I admire
both men, and an important part of each’s charm is his “extraor-
dinary equanimity” and “total lack of rancor.”

So perhaps I shouldn’t even complain about the too-gen-
erous title that Professor Cohen chose for his wonderful book.
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By THE PEOPLE: REBUILDING LIBERTY WITHOUT PERMISSION

By CHARLES MURRAY
Reviewed by Jonathan H. Adler*

By the People: Rebuilding Liberty without Permission, starts
with a dispiriting premise: “we are at the end of the American
project as the founders intended it” (xiii). The federal govern-
ment has become a true Leviathan, freed from meaningful
constitutional restraints and dominated by special interests
and a self-interested elite. The legal system has become “law-
less” and “Congress and the administrative state have become
systematically corrupt” (9). It’s a bracing indictment. Yet all
is not lost, for author Charles Murray also believes that we
are in a “propitious moment” to, if not reverse course, take
steps to preserve “the best qualities of the American project in
a new incarnation” (xiii). By the People presents a compelling
diagnosis and offers a speculative cure.

The fundamental problem, as Murray sees it, is that the
growth in the size, scope, cost, and intrusiveness of the federal
government is squelching the promise of America for all buta
fortunate elite. Even as classical liberal ideas have proliferated
in the public square, government has grown to a previously
unimaginable size. It’s not merely that the federal budget has
increased more than five-fold since 1960 or that the Code of
Federal Regulations has grown even faster. Or that, according
to the Competitive Enterprise Institute’s latest Zen-Thousand
Commandments report, the annual costs of federal regulation
now top $1.8 trillion, or nearly $15,000 for every household
in the land. It’s that “federal rules about permissible conduct”
touch virtually every aspect of American life, particularly when
one accounts for the myriad conditions attached to federal
funds (5). Since the 1950s, “the federal government went from
nearly invisible in the daily life of ordinary Americans . . . to
an omnipresent backdrop today” (7).

With the growth in government has come the erosion of
the rule of law. The state’s legal prohibitions are no longer con-
fined to truly bad acts, but extend to all manner of behavior; “so
many things have become federal crimes that it is impossible
to keep track of them” (33). Your dentist’s office, of all places,
is a hotbed of potential violations. Legal defenses remain on
the books, but many find legal defense too costly to mount.
The tort system and regulatory enforcement routinely bring
defendants to their knees, with little regard for actual fault.
Those who have done nothing wrong may still find themselves
on the wrong side of the law.

Consider the case of the Sacketts, who purchased a
small plot of land in 2005 to build a home. In 2007 they were
informed by the U.S. Environmental Protection Agency that
they had illegally polluted the “waters of the United States” by
laying gravel on the site. This was because, in the eyes of the

* Jonathan H. Adler is the Johan Verbeij Memorial Professor of Law at
the Case Western Reserve University School of Law.
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EPA, the site was a wetland. The EPA presented the Sacketts
with a choice: cease all construction, restore the site, and con-
duct extensive restoration, or else be fined up to $32,500 each
for violating the Clean Water Act and the EPA’s commands.

The Sacketts sought to contest the EPA’s order, maintain-
ing that their property was not a wetland subject to federal
regulation, only to be told by the agency and federal courts that
they would have to wait until EPA sought to enforce its order,
even though the potential fines would continue to accumulate.
In 2012 the Supreme Court unanimously rebuked the EPA, but
after five years of litigation, all the Sacketts won was the right to
challenge the EPA’s actions in court. Had their case not attracted
the attention of the Pacific Legal Foundation, the non-profit
public interest group that represented them in court, it’s not
clear how the Sacketts would even have had their day in court.

The Sacketts’ experience is becoming all too common.
Regulatory enforcers know few of the regulated have the cour-
age to fight back, particularly when they know that resistance
can be costly. One EPA official was caught on tape suggesting
the agency should model its enforcement efforts on the Roman
Empire and “crucify” a few regulated firms. After all, as the
Romans found, making an example of a select few can make
one’s subjects “really easy to manage.”

As more and more power has been concentrated in the
nation’s capital, the administrative state has become untethered
from any meaningful political accountability. Broad delegations
of regulatory authority are compounded by judicial deference
to administrative findings and legal interpretations. Influencing
the administrative process is beyond the hope of all but the most
organized, and well-financed, interest groups and those who can
afford to pay for access to policymakers. Larger corporations,
for their part, have largely made their peace with this state of
affairs, and content themselves with manipulating rules, where
possible, for competitive advantage. The result is a gargantuan
“government of special interests, by special interests, and for
special interests” (254).

This state of affairs was not created overnight, and
there is no conventional cure. Those who believe in limited
government—those Murray refers to as “Madisonians”—are
deluding themselves if they believe that electing Republicans or
confirming the right justice to the Supreme Court will save the
day. As much as conservatives like to complain about the current
Administration’s excesses, the pathologies about which Murray
complains did not begin in 2009. Government grew even when
Republicans controlled the Capitol and 1600 Pennsylvania, as
did the scope of federal power. Supreme Court decisions have
drawn the occasional line in the sand, but they have (as yet)
done nothing to alter the existing trajectory.

Does this mean things are hopeless? Not to Murray. He
believes it is possible to turn the tide through strategic civil
disobedience. If enough of those subject to unreasonable
regulatory demands resist, he reasons, the government will
be unable to take action against them all, and the inanities
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and excesses of the modern regulatory state will be exposed.
“[P]our sugar into the government’s gas tank” (153), he urges,
and it will become possible for more Americans “to safely ignore
large portions of the laws and regulations with which we are
burdened” (129).

Resisting the regulatory state comes at great risk, however.
‘The Sacketts benefitted from pro bono legal support from the
Pacific Legal Foundation, but they still faced the prospect of
substantial fines. Imagine, however, if there were an entity that
would not only offer them legal support, but might indemnify
them as well, allowing them to go about their work without
fear of violating some ticky-tacky government rule.

Enter the Madison Fund, Murray’s idea for a new type of
legal defense fund to support those who would resist the excesses
of the regulatory state. More than a public interest legal group,
the Fund would defend those guilty of violating pointless or
excessive rules, publicize their cause, and even to indemnify
them for the costs of their resistance.

Eventually, Murray hopes, trade associations might as-
sume a similar role, collecting funds to protect their members
from regulatory excess. The American Dental Association
(ADA), for example, might offer a form of regulatory insurance
to its members, reimbursing fines and covering legal expenses
for those members who, despite following applicable ADA
guidelines, find themselves subject to regulatory enforcement
for failure to comply with every jot and tittle of the hundreds of
pages of regulations to which dentists are subject. Such efforts
could “make enforcement of certain regulations more trouble
than it’s worth” (147).

This is a novel and provocative idea, as Murray himself
admits. Such an institution would be overtly subversive, and
that’s the point. It’s not enough to make regulatory enforcement
more expensive; Murray wants to delegitimize it—at least when
regulations are not truly necessary.

Murray’s target is not all regulations. He carefully enu-
merates those sorts of regulations which should be presumed
legitimate, and exempt from systematic civil disobedience
(such as the tax code or laws prohibiting violent acts), while
also highlighting categories of rules that should be most sus-
pect (such as occupational licensing rules and limitations on
non-harmful private land uses). Murray’s goal is to push the
government towards a “no harm, no foul” approach to regula-
tory enforcement.

The categories he draws are imperfect and at times con-
tradictory. For instance, while Murray calls for a presumption
against regulations that limit the use of private land, he accepts
regulations that aim to control pollution. Yet such regulations
may be one and the same. Limitations on wetland development,
such as those to which the Sacketts were subject, may prevent
a private landowner from building a home, but they may also
help control runoff and nonpoint source pollution.

Many absurd-seeming regulations are adopted for bad
reasons, such as suppressing competition or chasing phantom
risks, but just as many if not more were responses to perceived
needs, even if only a media-driven panic over a miniscule risk
or freak accident. Many restrictions on seemingly harmless
behavior were adopted to address the outliers. It may be absurd
to regulate dental offices like factory floors, but what happens
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when a patient is poisoned or contracts a contagious disease
from unclean instruments? In today’s culture, that’s sufficient
to revive the regulatory demands. Highlighting the absurdities
that result from such rules can help, but there must ultimately
be a more principled and foundational attack on the premises
of the regulatory state.

Murray is certainly correct that ridicule and exposure are
powerful weapons against an overweening state. It can be just
as important to try a case in the court of public opinion as in
the court of law. As innovative liberty-oriented public interest
groups such as the Institute for Justice have shown, litigation
creates a platform upon which a public case can be made. A
court case can transform an ordinary regulatory dispute into
a newsworthy event. Forcing the government to defend its
policies can lay the absurdities bare, particularly if there is a
sympathetic client. As property rights activists showed in the
1990s, exposing the absurdity of much federal regulation can
catalyze political support for reform.

Murray hopes his strategy would pressure the courts to
adjust their posture toward the administrative state and curb
deference to agency determinations. This is a worthy aim, but
also a larger endeavor than Murray seems to appreciate. I share
Murray’s belief that “The premises of the regulatory state are
wrong” (176), but many of these premises are embedded into
federal statutes, not to mention decades of jurisprudence. Mur-
ray may have identified a useful tactic, but it will take more than
a Madison Fund—or even a dozen such funds—to dislodge the
foundations of the contemporary regulatory state.

Murray is, as noted, something of an optimist, and he
believes the time is right for an audacious effort of the sort he
describes. As he sees it “the stars are in fact aligning for a much
broader rebuilding of liberty than we could have imagined
a decade ago” (189). Technological innovations have eroded
the state’s ability to constrict key industries. Government ef-
forts may be well intentioned, but the sclerotic operation of
most agencies, particularly those at the federal level, compares
unfavorably with the relative efficiency and responsiveness of
a technologically enabled private sector. At the same time,
subcultures have proliferated that want little more than to be
left alone to pursue their own zen, and portions of the business
community may be waking up to the true consequences of the
modern regulatory state. All this, Murray suggests, has created
a propitious moment to act. It’s a hopeful claim, but obviously
one that can only be evaluated in hindsight.

Murray’s book is self-consciously aimed at a Madisonian
audience. He makes no effort to convert liberals or progressives
to his cause. But the sort of transformation he urges will neces-
sarily require expanding the constituency for reform beyond the
Madisonian cadre. It’s not enough to point out silly things that
result when government overreaches. Alternative ways to satisfy
the contemporary demands for safety and security must also be
explicated. Building a coalition for reform requires compromise
t00, and to that end, Murray suggests those on the right should
make their peace with the welfare state and embrace a more
federalist approach to divisive cultural issues. There are only so
many battles to fight at any one time.

By the People provides an excellent, compact indictment
of the modern regulatory state, even if Murray has not, in
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fact, alighted on a silver bullet. Murray’s plan of action may be
audacious, but it may still be worth a try. Madisonians of the
nation resist; you have nothing to lose but your chains.
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