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MR.KLAUSNER: GloriaBartnicki, aunion negotiator, wasdriving in her car and shemadeacell phonecall tothe
president of the teachers union, one Anthony Kane. During the conversation, they were talking about how things were
not looking so good at the moment for the negotiations because the school board was not caving in.

So, at one point during the conversation, President of the Union Kane said, “If they’ re not gonnamovefor
three percent, we' re gonna have to go to their homes, blow off their front porches and we' [l have to do some work on some
of those guys.” Basically, he was saying to his negotiator that thisis very bad news and we're going to have to do what
we've got to do.

That cell phone call was, it turned out, intercepted. Nobody knows who intercepted the phone call. But
after the negotiations were over and the Union signed its contract with the Board, the head of alocal taxpayer’s group found
in hismailbox atape of this conversation. 1t was not identified, but the taxpayer’s group head recognized the two voiceson
the tape recording. First he played it before the School Board, and then he delivered the tape to a radio commentator who
played it repeatedly on the air.

Bartnicki and Kane filed alawsuit seeking statutory damages against a variety of players, including the
radio commentator. Both the Pennsylvania Wiretap Act and the Federal Wiretap Act imposed civil sanctions on those who
knowingly disclose —and illegally intercept —a private cell phone conversation or other conversation.

Therewasno complicity. The defendantsdid not play any rolein participating in obtaining theintercepted
conversation, but there was reason to know that the conversation had been recorded illegally, without the consent of the
participants.

The case came down this year, on May 21, in a divided court. The majority opinion was delivered by
Justice Stevens. He was joined by Justices O’ Connor, Kennedy, Souter, Ginsberg and Breyer. There was a concurring
opinion, which wasfiled by Justice Breyer, joined by Justice O’ Connor. The Chief Justicefiled adissent, joined by Justices
Scaliaand Thomas.

In an interesting juxtaposition, in his opinion for the Court, Justice Stevens applied strict scrutiny and
found that there was a First Amendment privilege to publish unlawfully intercepted conversations about a matter of public
concernin order to avoid disproportionately harming mediafreedom.

Breyer’s concurrence, joined by O’ Connor, emphasized that the Court’s narrow holding did not imply a
broad constitutional immunity for the media.

The dissent basically said this is not a strict scrutiny case because you are not dealing with showing a
need of the highest order. Thisisan intermediate scrutiny case. The statutory restrictions were content-neutral and, under
these circumstances, the Court should not protect the involuntary disclosure of the personal conversations.

We have avery distinguished panel hereto address this fascinating case, and we have anumber of points
of view. What we're going to do is have aten-minute presentation by each of our speakers, and then we will have plenty of
timeforQ& A.

I will briefly introduce each of the speakersat the outset, and then | will call themin sequenceto start. | will
be introducing them in the order in which they’ | be speaking.

Our first speaker is Professor Eugene Volokh,. Professor Vol okh teaches free speech law, also copyright
law, firearms regulation policy. He has been teaching at UCLA Law School and this year heis visiting at George Mason.
Professor Volokh aso has authored a First Amendment casebook, recently published by Foundation Press. He's written
dozensof law review articles. Oneof hisarticles, from Sanford Law Review, isincluded in the Continuing Legal Education
materials. 1t cameout last year, and thetitleis* Freedom of Speech and Information Privacy — the Troubling Implications of
aRight to Stop People from Speaking About You”.

After Professor Volokh, wewill be hearing from Marc Rotenberg. Marcisdirector of the Electronic Privacy
Information Center in Washington, D.C. Heteachesinformation privacy law at Georgetown University Law Center. Hehas
testified on numerous issues before Congress. He has edited a volume called The Privacy Law Sourcebook, and heis co-
editor of a volume called Technology and Privacy — the New Landscape, which was published three years ago by MIT

168 E ngag e Volume 3 August 2002



Press. Marc Rotenberg also, | should say, is the winner of the 2000 Norbert Weiner Award for Professional and Social
Responsibility, and avariety of other distinctions, in his career.

Our third speaker, Stuart Taylor, isawidely read weekly opinion columnist for National Journal. Heisa
contributing editor for Newsweek. Hefocuseson legal, political and policy issues of national importance. He has had many
of his articles reproduced and widely circulated. He appears regularly on many national television programs and news
programs. Stuart was legal affairs reporter, from 1980 to 1985, for the New York Times, and he was their Supreme Court
reporter in the Washington bureau for several yearsinthelate’80s. That led to Stuart getting anomination for Pulitzer Prize
in 1988 for his Supreme Court coverage, among many other honorsthat he has received.

One of Stuart’s most notable pieces was his incisive discussion of the Paula Jones sexual harassment
lawsuit against President Clinton, a seminal piece in the American Lawyer, which helped reinvigorate interest into that
litigation.

Our next speaker is going to be Lillian BeVier, who teaches at the University of Virginia Law Schoal.
Professor BeVier ispresently the Henry L. and Grace Dougherty Charitable Foundation’s Professor of Law and the Class of
1963 Research Professor at the University of VirginiaLaw School. Sheteaches property, constitutional law, including First
Amendment, intellectual property, including copyright, and unfair competition. She is widely published on many issues
and has had many, many honors over the years. Professor BeVier's most recent writings include the forthcoming “The
Invisible Hand of the Marketplace of Ideas’. That will beforthcomingin Eternal Vigilence. Lee Bollinger and Jeff Stoner are
editors of that publication.

Earlier last year in UCLA Law Review, Professor BeVier published “Mandatory Disclosure— Sham Issue
Advocacy” and “Buckley v. Valeo — a Response to Professor Hazen.” And also last year in the Journal of Supreme Court
History, Professor BeVier published “ Free Expression in the Warren and Burger Courts.” And also, in thewake of the change
of Administrations last year, Professor BeVier was keynote speaker at the Cato Institute’s very excellent program, since
published, on the rule of law, in the wake of Clinton.

Our last speaker has is John Malcolm. John is one of us who has sort of become one of them. John
Malcolmiscurrently Deputy Assistant Attorney General inthe Criminal Division of the Department of Justice. John served
aslaw clerk to judges both on the United States District Court for the Northern District of Georgiaand the 11th Circuit Court
of Appeals. Hewasan assistant U.S. attorney in Atlantafor some seven years. Heisafrontline prosecutor, who isassigned
to the Fraud and Public Corruption Section, and received numerous awardsin histenurein Atlanta, including the Director’s
Award for Superior Performance by an Assistant U.S. Attorney. John hastaught. Heistheformer Chairman of the Criminal
Law Practice Group of the Federalist Society, and he is going to be our last speaker today.

So, if we' d start with Professor Volokh. You'll haveten minutes. Thanks.

PROFESSOR VOLOKH: Thank you very much. | think Bartnicki is such afascinating case becauseit isn’t just about
the rather boutique-y area of publication of intercepted cellular telephone conversations; rather, it touches on several
other very important First Amendment questionsthat arisein alot of different situations.

The mgjority opinion certainly has problems, but | think the outcome is correct. And had there been
another outcome, then | think there’ d be some pretty substantial problems for other cases down the line.

WEe're talking here about the problem of tainted information — information that, while true and while
perhaps of considerableinterest to listeners and speakers, is somehow tainted at the outset. Oneway it may betainted isby
having been gathered by someone in violation of eavesdropping laws. The question is, may the media be punished for
publishing information that they knew was gathered by someone in violation of these laws?

| am not, by the way, challenging the knowledge point. In some cases, there may be some uncertainty
about whether it wasillegally gathered, but | am perfectly willing to stipulate that the mediain this case knew theinformation
had been gathered by someone in violation of the law.

What's the big deal about the medialosing access to this very narrow range of information? Well, what
about information that wasillegally gathered by police? Some people actually draw an analogy, “Well, information gathered
inviolation of Fourth Amendment rightswould be excluded in court. “ But dowereally think that if information is gathered
illegally by police and the media hear about it, possibly at a suppression hearing, the media should be legally barred from
publishing thisinformation? And let’'seven say they are doing it after thetrial, where there are no more fair trial concerns?

If you apply thelogic of the statutein Bartnicki, you could make avery similar argument that information
illegally gathered by policeis aso tainted at the outset and the newspapers can be punished for publishing it. If the Court
had reached the opposite result in Bartnciki, lower courts might find it hard to resist thislogic.

What about information leaked by corporate employees in violation of a non-disclosure agreement or a
duty of loyalty? | have no support for the leakers themselves. We can imagine some whistle-blowing situations where the
obligations of the confidentiality might be superseded by some higher obligation, but these arefew and far between. 1f you
make a deal to keep something quiet, you should keep that deal; if you do not keep that deal, you should be punished.

But can the newspaper or websites or radio stations also be punished for publishing the leaked material ?
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Now, thisisn’t just alittleisolated circumstance. Thisisthe bread and butter of alot of investigativejournalism, of many front
pages breaking many important scandals.

| believe the answer is no, and | think most people would agree — the media must be free to publish the
leaked material. But if Bartnicki had come out the other way, how could the leak scenario be distinguished?

The argument for punishing the mediain Bartnicki, after al, was publishing intercepted communications
was like knowingly receiving and using stolen property. Well, publishing leaksisthen like knowingly receiving and using
embezzled property — information that the leaker had alegal right to have but no legal right to passon.

The law does not draw much of a distinction between theft and embezzlement. First Amendment law
certainly couldn’t dothat. Soif the Court had come out the opposite way in Bartnicki, all of this stuff would be subject both
to civil lawsuitsand crimina punishment.

Today, there's no statute punishing the publication of illegally leaked information; but if it seemed that
such a statute would be upheld, it might well be enacted. And even without the statute, there might be liability under tort
claims such asinterference with business relations.

| think such claims should fail — but only because the First Amendment protects the media’s right to
publishinformation, evenif it wasillegally leaked or illegally intercepted by athird party.

The Bartnicki question also ties in to another important aspect of First Amendment law — the ample
alternative channels inquiry. Content-neutral speech restriction must both pass intermediate scrutiny and leave ample
alternative channelsfor the communication. (Thereisaquestion here asto whether thisrestriction iscontent-neutral; but I'm
going to set that aside. Let'sassumethat it isindeed content-neutral.)

Consider a classic content-neutral restriction: you can't drive around a neighborhood in a sound truck
blaring out your message. One of the reasons you can't do thisisthat you can till put up billboards, send out mailings, go
door to door, buy television ads, and so on. These may not be perfect channels for you, but they are ample alternative
channels.

A ban on publishing illegally gathered or leaked materials does not leave open other ample aternative
channels for communicating the facts. After al, if a newspaper getsthisinformation, they cannot publishit at al. Infact,
according to the statute, they cannot even usetheinformation, so they can’t try to gather theinformation in other waysusing
what they havelearned from the leak.

But evenif they could usetheinformation to try to regather the datalegally, what can they really do? Say
they call up the people and say, “Did you ever say X, Y, Z?" “Wedidn't,” the people respond. They know the newspaper
can't publish the original information, so they completely clam up. Thelaw isatotal ban on the communication of informa-
tion; it doesn’t leave ample alternative channels.

You could argue that there should be a new First Amendment exception that would justify bans on
publishing tainted information, but | don’t think that you can say, as the dissent did, that the law is okay under the existing
traditional content-neutral scrutiny test. The dissent just didn’t address this ample alternative channels issue, even though
it'sacritical prong of the content-neutral test.

Now, athird issue that comes up in Bartnicki, especially in Justice Breyer’s opinion, isthe constitutional
tension argument: the argument that speech restriction may bejustified asameans of protecting somekind of countervailing
congtitutiona right. Theargumentis, “What do you mean we' re suppressing free speech? We' re not — we' refostering free
speech. We're encouraging people to speak fregly to one another without fear of being intercepted and taped.”

It's a plausible argument; there's something appealing to this notion of balancing these constitutionally-
inspired values. But exactly the same argument can be made and has been made to justify many other speech restrictions.
One example is bans on racist speech. Repeatedly, these bans are defended on the theory that the ban is needed to protect
the countervailing constitutional interest in equality.

What about barring speech that criticizesreligion? Again, the constitutional tension argument was once
made here, too: there’satension between the values of free speech and freedom of religion, soit’sok to restrict speech that
harshly attacksreligion. Likewise, some have argued that Buckley v. Valeo was wrong and that even independent expendi-
tures could be suppressed, because of the competing value of democracy and equality and free speech itself.

Interestingly, Breyer isthe one who most focuses on thisargument in Bartnicki; and in an earlier case, he
made exactly the same argument in the context of advocating restrictions on independent campaign-related speech. Soif you
buy this constitutional tension argument, you might reach a result that you find appealing in this case. But you also risk
reaching aresult that is quite unappealing in other cases, and can lead to serious constraint on all sorts of speech.

What'smore, if youreally look at thisargument, it talks about tension between rights; but thereisno actual
conflict between the rights. Publishing intercepted statements does not violate the freedom of speech, even if it might
discourage other people from speaking on cellular phones. The tension is between a constitutional right to be free of
government suppressing your speech and this supposed constitutional value of speaking without fear of having one's
conversation be published. And of course there are lots of other constitutional values that could be similarly asserted in
other cases.
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I’m going to skip over another item which is pretty important and saveit for Q and A.

Let meclosewith abrief discussion of free speech versus privacy, becausethisisyet another areain which
this case bears on broader debates. There have been at least a half-dozen cases which have dealt with the tension between
free speech and privacy. In many of these cases, the argument was that the newspaper was disclosing private facts. But of
course, which facts are of private concern and which facts are of legitimate public concern is very much in the eye of the
beholder.

For example, some lower court cases say that the media could be sued for publishing people’s criminal
histories. Thetheory isthat it isnot legitimate for the public to be concerned about the fact that this guy was an armed robber
who engaged in ashoot-out with the police 11 yearsbefore (to take an example from one case). A magazine published it and
the court said, “WEell, there’s no legitimate public concern here.” But that’'savalue judgment, it seemsto me, that should be
left for readers and speakersto makefor themselves. What is of legitimate public concern should not be for the government
to determine.

Other situations, admittedly, aredifficult. In one case, where anewspaper named arape victim, the Court
actually struck down the law barring publication of the names of rapevictims; al of ussurely must sympathize withthevictim
inacaselikethat. Thetroublethough, isthat if the speech could be suppressed in that case, it would be hard for the Court
to prevent much broader “privacy” — justified speech restrictionsin the future.

Finally, returning to situationslikethe onein Bartnicki, say that somebody |eaks a confidential memo that
includesthe name of agovernment employee or corporate officer or union official. If you take seriously the notion that you
can suppress constitutionally protected free speech to further privacy then publication of this leaked memo could be
punished on privacy grounds just as surely as publication of the tape in Bartniki could be.

So, my take-home point from al of this: Thisisnot acasewhere peopleinstantly think, “ Yes, themediahas
to have the right to publish.” It might seem like such a picayune little issue. But it definitely implicates much broader
concernsand had the case come out the other way, it could havelead to agreat deal of interferencewith theright of themedia
to publish accurate factual information.

MR. KLAUSNER: Thanks, Eugene. The next speaker isMr. Rotenberg.

MR.ROTENBERG: | am goingto begin with two brief observations and then provide my rejoinder to Eugene’svery
good presentation.

Thefirstisthat when | teach privacy law, | alwaysbegin with the Brandeis-Warren article from 1980. | try
to persuade my studentsthat thisarticleis of ongoing interest to thelegal community, and sometimes even to the Court. So
| was very pleased to see the Brandeis-Warren article cited in the majority opinion in Bartnicki.

| was interested, and perhaps somewhat amused, to see it cited in the concurrence. Then, lo and behold,
it appearsaswell inthedissent. Thearticle ontheright to privacy inthiscaseiscitedin all three opinions, which | think is
extraordinary and worth noting.

But things get even more bizarre. Here | am on a panel defending Justice Rehnquist, as Eugene is
defending Justice Stevens, inaterm where| found myself siding with Justice Scaliain Kyllo, whichisathermal imaging case.
So weredlly have alot of stuff tossed up in the air this afternoon. But | am just thrilled to be here.

Now, Eugene hasawonderful set of hypothetical claims, and with my free speech hat on, | could very well
agree with him on any number of those fact patterns that he presented. Obviously, there are competing First Amendment
interests, and those First Amendment interestswill increase aswe move toward broader statutes, aswe move toward statutes
that try to regulate conduct of government and so forth.

But none of those facts are truly at issue in this case because this was a case about a particular provision
of the Federal Wiretap statute, which | was familiar with. | worked for the Judiciary Committee on some of the other
amendmentsto Title 3. Section 2511(1)(c) basically said that if we are going to makereal the privacy of e ectronic communi-
cations, then we haveto discourage the subsequent publicationillegally obtained by someone knowing that theinterception
was unlawful. That isthetheory behind 2511(1)(c), the so-called dry-up-the-market approach.

Now, let'slook at the statute. Isthere prior restraint here? |sthe government trying to prevent someone
from publishing? No. It simply imposes acivil fine. |sthe government exercising any type of censorious conduct? Isit
saying that your communications can go forward, but your communications may not? No. Thisis content-neutral. It says
that anybody who picks up the phoneis entitled to a certain degree of privacy.

Thereisanatice requirement here. To be subject to this statutory provision, you have to know that it was
unlawfully obtained. The statute protectsthe privacy of electronic communication. As Justice Rehnquist noted in dissent,
citing, very interestingly | thought, Timesv. Sullivan for people to engage in robust communication, they must have reason
to believe in this el ectronic environment that their speech, that their private communication, will be protected. What isthe
alternative? To be guarded in your communication when you pick up the phone because you think it may be disclosed.

Thereisalinehereintheconcurrence, which | just find extraordinary. Justice Breyer, intrying to analyze
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these competing interests, says here, “The speaker’s legitimate privacy expectations are unusualy low, and the public
interest in defeating those expectations is unusually high.” What does that mean, “their expectations are unusually low” ?
These are two people who are participating in a private communication. Would you, in the use of atel ephone, haveto make
adetermination at the outset that we are about to engage in a conversation involving matters of public interest; therefore, |
have to take additional measuresto safeguard the privacy of the communication. It almost doesn’t make sense.

Before the panel, Eugene and | discussed what we make of Stevens’' opinion. | think, for him, it doesn’t
quite work because, from his viewpoint, it doesn’t go far enough. | think, of course, it goestoo far. But | don’'t know what
it tells Congress.

In other words, | don’t know what you do at this point if the Court has said to Congress, “For certain types
of communicationsthat appear to be of publicinterest, although we do not want to call them a public interest exception, we
will permit the publication by these third parties.”

Is Congress now to say in effect, “We are going to make the content-based determination that certain
types of communication are entitled to privacy protection, while othersare not.” It seemsto be a paradoxical result.

So | side with the dissent here. | think this is one of the ways you protect privacy in an electronic
communications environment. | do not think it requiresthat all forms of confidential communication, if they’ re obtained,
cannot be subsequently published by the press. | do not think it has that type of chilling impact on press publication. But
in this very narrow situation where Congress makes no attempt to distinguish among types of speech, where it imposes no
prior restraint, where it gives notice to the party that the publication is not permitted, where the information, is not in the
public domain because thisis not information that would be availabl e otherwise to the press but for the interception, | think
the statute should have been upheld. That's my view.

MR.KLAUSNER: Thank you, Marc. Stuart Taylor isnext.

MR. TAYLOR: Marc, that wasmuchtoo fast. I'mthejournalist onthe panel and | am still reading the dissent.

| am not avery representative journalist, perhaps, so therest of them should not be saddled withwhat | am
going to say.

| am torn in this case. It may be the kind of constitutional tension that Eugene speaks of. | am as
suspicious as heis of this constitutional tension idea. It is agood way to say that almost anything can be a constitutional
valuethat would override aconstitutional right. One could say that thereisaconstitutional tension between the Pentagon’s
desire not to be burglarized and my need to burglarize it for the purpose of facilitating my freedom of speech. | know
journalistswho have actually made the argument that thereis aconstitutional right to burglarize the Pentagon. 1'm not sure
whether they were serious or not.

But in approaching this, going from the general to the particular, there are cases in which there should be
and clearly is, | think, a First Amendment right to publish some truthful information of public importance, even if it'sa
statutory crime.

The Pentagon case is aparadigm in a sense, although the issue there was prior restraint and, therefore, it
doesn't stand for the proposition that you could not have had a criminal prosecution of the New York Times and the
Washington Post for publishing the Pentagon papers. | think that if that issue were presented, the Court should hold and
would hold that, in fact, you can’'t have a criminal conviction. There was nothing in the Pentagon papers that jeopardized
national security, although they were of considerable valueintermsof giving the public abasisfor evaluating thewar effort.

This case, Bartnicki, is not the Pentagon papers, but thereisalittle bit of asimilarity. | think part of what
was driving Justice Breyer, in particular, to reach the result he did was a feeling that the conduct of the people on the
telephone here did not really deserve to be protected because they were engaging in reprehensible conduct — talking about
bombing somebody’sfront porch. | don’t know if they were joking or not, but for purposes of the decision, they don’t seem
to be assuming.

Itisinteresting to look at what Breyer said in the oral argument, in which one might have guessed that he
was going to be on the other side of this decision. In the oral argument he asked the lawyer for the radio host whether a
newspaper could constitutionally be sued for publishing information brought to it by an eavesdropping trespasser who
brokeinto ahome and listened at the bedroom door. | think your answer isstraightforwardly “No.” The newspaper could not
be punished, Justice Breyer said. He got the answer he waslooking for. And then he said, quite heatedly, “1 don’t see how
you are going to have any privacy |eft. | mean, what kind of privacy,” saysBreyer, “if people can break into your house, steal
all your information and it can be published in the newspaper, and you can’t get any damages from that newspaper?’

WEell, a few months later, up pops Breyer writing the controlling concurring opinion, saying that the
newspaper inthiscaseisprotected. | don't think he underwent aconversion experience. Maybe hethought thisisdifferent
because a bedroom is different than a tel ephone.

| think the essence of the difference, and he stressed it in his opinion, was that these people who were
claiming that their privacy was invaded were privately talking about bombing somebody’s front porch. He wrote his
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concurring opinion, which | think isthe controlling opinion becauseit’s considerably narrower than Justice Stevens' is, and
he and Justice O’ Connor, who joined the Breyer opinion, were essential to the majority.  His concurring opinion is very
limited. He upheld the First Amendment claim on two conditions. One, theradio broadcastersacted lawfully inthe sensethat
they were not complicit in the making of the improper tape. And two, the matter publicized involved a matter of unusual
public concern — namely, athreat of potential physical harm to others.

That leaves you to wonder, “Well, suppose another case comes along just like this one but the conversa-
tion was, say, a congressional candidate and his or her campaign press secretary plotting strategy, something that they
would want to be secret but that wasin that sensereprehensible.” | think Justice Breyer, and hence the mgjority, might very
well come out the other way in acaselike that, and | don’t have a strong opinion about whether they should or not. | hadn’t
quite finished reading the dissent when Marc stopped.

But | want to close by anticipating acomplaint that is sometimes made in caseslikethis, which isthat the
mediaare seeking for themselves and the Court hereis giving them aspecial privilegethat’savail ableto nobody else: “Who
do the media think they are?’ | grant the general persuasiveness and attractiveness of that proposition, but | doubt its
applicability to this particular case for acouple of reasons.

One, although the institutional mediamay be the main beneficiary of decisionslikethis, they are not the
only beneficiary. Thetheory isn’t that we are trying to help the institutional media. Anindividual who went out and did a
newsletter or aflyer publicizing this conversation — let’s say it was somebody opposed to these people — would presum-
ably get the same protection.

Second, a couple of analogies. One could say that the constitutional protection of patent holders really
only helps rich corporations because that is who gets the patents. Or one could assert that tax cuts like President Bush's
really are only for rich people because they get most of them. Or that the takings clauseisreally only for rich people— or
perhaps, most aptly, that the court’s decision in Buckley v. Valeo, the aspect of it that created a constitutional right to self-
finance campaigns— by Steve Forbes' millionsand millions— clearly only benefitsrich peopledirectly. Butin each of those
cases, the defenders of those decisions would say that there is a larger societal benefit and the rich people who are the
immediate beneficiariesare the proxiesfor that societal benefit.

Finally, thereisahypothetical question that | would liketo float. Suppose that the person who made this
illegal tape, instead of taking it to the newspaper or to somebody who took it to the newspaper, took it to the police. Suppose
the D.A. decided to prosecute these people for plotting to blow up the porch. Would or should that evidence have been
admissible? And by theway, what do you think Chief Justice Rehnquist and the two other dissentersin this casewould have
held, if those had been the facts?

There'savery strong argument that it should have been admissible because the police would have clean
hands. It'snot their fault that thiswasdoneillegally and it'sagood thing that people be prosecuted for crimes. The purpose
of the exclusionary rule, which is deterring the police misconduct, is not presented.

| called afriend of the Solicitor General’s Office this afternoon to see what the caselaw ison this. Hesaid
there’'sa split on the circuits; our position isthat the police ought to be able to introduceit. There’'s one circuit with usand
there are three or four against it. | think the reason the circuits have gone against the government on that is that, under the
literal terms of the statute, the police would bein the exact same position asthe mediaare here, whichisthat it would clearly
violate the statute, read in any ordinary way, for the policeto useit. Asthe Court here held, it would violate the statute, but
for the First Amendment, for the mediato useit.

| think it isinteresting to specul ate on how each member of the Court would have voted, if those had been
the facts.

MR.KLAUSNER: Thanks, Stuart. LillianBeVierisnext.

PROFESSOR BeVIER: | think thereislotsto disagree with and contend with in what hasbeen said so far. Let mefirst of
all just suggest that this business about the constitutional tension that Eugene brought up — | think we always ought to
view that with considerable care. But Eugene says you can't take a constitutional right and balance against it constitu-
tional values. The difficulty with asserting that in the context of this caseisthat it's so incredibly question-begging.

Thewholeissuein Bartnicki iswhether thereisaconstitutional right of the pressto publish thisinforma-
tion. Thatiswhat isat stake. The question of whether there should be or not isaquestion that, of course, you reason to your
answer by whatever method of constitutional interpretation or First Amendment seemsto you to be the most persuasive and
lead generally to the best results.

Gene'sassertion that thereisapractically absoluteright in the mediato publish accurate factual informa-
tion, | think, isnot valid. But let me go to the beginning of the commentsthat | was planning to make.

From an instrumentalist point of view, when you think about the First Amendment as a set of rules by
which the society attempts to accomplish certain socia purposes that we deem important — among them, to be free from
government control — it seemsto methat Bartnicki is profoundly misguided, asamatter of First Amendment doctrine. The
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Court seems to think that it is furthering a First Amendment interest in free dissemination of information about matters of
publicinterest. | think that you can make an argument — | will try to makeit — that precisely the contrary istrue. Thereason
for that is something that has been alluded to previously. The reason for that redly is that the ability to further the First
Amendment interest in the free dissemination of information with respect to matters of public concerniswholly parasitic on
information being produced in thefirst place. You can not fregly disseminate information that is not available, and you can
not eavesdrop on conversations that people do not hold or that they take effective precautions to keep secret. So the whole
idea of trying to further dissemination in this particular case, by laying down arule that in the future encourages people to
take more precautionsto keep their conversations private seemsto meto be misguided from an instrumentalist point of view.
Theruleisonewhose effect will be that we end up with lessinformation in the future. Wewill end up with fewer conversa-
tions and less free discussion among the citizenry of both matters of public concern and of private interest to themselves.

The relationship between privacy and dissemination of information is not one so much of balance asitis
asort of synergy. The more privacy people have, the morefreely they will communicate with one another. The morefreely
they communicate with one another, the morelikely they areto share and ultimately produce information, and eventually to
disseminateit or put it to socially useful purposes.

This seemsto meto be acommon-sensical insight, and it certainly isreflected in amyriad of waysin our
law, waysthat are not directly related to Bartnicki but that suggest that the law recognizes how important confidentiality is
infurthering important communications. Just think, for example, where you would be without the lawyer-client privilege of
confidentiality.

Now I’m going to take on Stuart’s point. The notion that the media has a privilege that is not enjoyed by
other citizensto publish truthful information that it knowswasillegally gathered seemsto meto be both perverse and quite
wrong. | guess | am going to take on a couple of Eugene’s hypotheticals, too. | do think the question Stuart asked about
whether aprosecutor would be ableto use theinformation to obtain aconviction isone of the more interesting questionsthat
flows out of this.

Let's consider trade secret law. | don’t know how many of you know anything about trade secret law.
What | would really liketo ask you is whether you think it’'s unconstitutional asaviolation, generally, of the First Amend-
ment? You do not have to answer and | will not call on you.

I will just give you a doctrinal assertion here, which happens to be true. If you obtain a trade secret
through awiretap or you knowingly accept adisclosure of information you know to be confidential, you will beliableasa
trade secret violator to the holder of that secret. If you disclose that information, having received it knowing that the person
who gaveittoyouisinviolation of trade secret law, youwill beliable asatrade secret violator. You may be enjoined, perhaps
permanently from making any use of that information, and you may be subject to damages. That in anutshell istrade secret
law. It is generally thought to serve very benign socia purposes, and it has not until very very recently been thought by
anyoneto contain animplicit exception for the press. Do you really think that that law violates the First Amendment rights
of peoplewho obtain information unlawfully? By theway, you will beliable asatrade secret violator not only if you disclose
information in breach of a confidentiality agreement but also if you obtain the information by unlawful means, such as
trespassing, for example, or illegally wiretapping someone’s phone.

Business people across the country both are beneficiaries of trade secret law and susceptible to causes of
action when they violateit by attempting in one fashion or another to get the trade secrets of their competitors. But doesthe
generalization that the media has a privilege to publish truthful information — i.e., atrade secret — when it knows that the
secret was unlawfully obtained mean that the mediais not bound by trade secret law? Why? Why would this be so? What
purpose would it serve? Would any genuine First Amendment interest be truly advanced by privileging the mediain this
way?

Of course, once the media publishesthe trade secret, it's out of the bag, so you canimaginethat thiswould
beagreat way for someonewho wantsto begin to usetrade secret information simply to avoid liability himself or herself: just
steal the information and then give it to the media, have the media publish it, and then go ahead and use the information
themselves.

But either the mediahas a privilege that others do not to publish unlawfully obtained information or both
the media and the general public have such aprivilegefor illegally obtained information in violation of trade secret law, or
neither do. My view is, quitefirmly, that neither do and neither ought to have.

MR.KLAUSNER: Thanks, Lillian. John Malcolm.

MR.MALCOLM: Thank you. | amreally pleased to be here. | was sayingto myself yesterday, | wonder what it feelslike
to be fifth on a panel of five late on a Friday afternoon, knowing that you are the only thing that stands between your
audience and a cocktail party?

Now | know what that feelslike, so I’ m abetter man for it.

| have alot of sympathy for the majority in Bartnicki for many of the reasons that Stuart and Eugene
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pointed out. Still, looking at it asatotality, | think the majority got it wrong. Andthereason | think the mgjority got it wrong
isthat they gave very short shrift to two values which Congress clearly wanted to promote, and which | think Congress can
promote.

The first is to create a disincentive to engage in illegal activity; in this case, unlawfully intercepting
conversations. As Justice Stevens states in his majority opinion, “It would be quite remarkable to hold speech by alaw-
abiding possessor or information can be suppressed in order to deter conduct of a non-law abiding party.”

| frankly don’t see why that is such aremarkable proposition, given the ease with which perpetrators can
now illegally intercept conversations, and given their incentives to disseminate this, either for strategic advantage or for
notoriety, even if they are going to deliver it anonymously. | believe that alot of times these tapes are |eft anonymously.
They’retherein order to gain something just from the dissemination.

Given these incentives, | don’t see any reason why Congress can’t employ, as Marc Rotenberg talked
about, a dry-up-the-market theory. Now, a dry-up-the-market theory in essence says, we're going to remove incentivesto
engage in wrongful conduct by drying up the market for the downstream possession or use. As the dissent stated in
Bartnicki, thisis neither novel nor implausible.

Such an approach is considered legitimatein all manner of laws. It isconsidered |egitimate with respect to
illegal narcotics. It isconsidered legitimate with respect to child pornography. It is considered legitimate with respect to
inside information. And | see no reason why it can not be considered legitimate with respect to illegally intercepted
information.

In fact, in child pornography, you can argue that the greatest harm to the child, the victim, is in the
production — the actual taking of the picture or the making of the movie — and that the downstream possession by the
consumer of the child porn is not as bad as the original exploitation and taking of the picture. In the case of illegally-
intercepted conversations, the downstream use is far more harmful than the original interception. The person who had the
conversation isunaware that the original intercept took place. The harm occurswhenitisspreadtotheworld. Sol don't see
why Congressin this case couldn’t try to go after creating adisincentive or destroying an incentive by going after the point
wherethereal harm occurs.

Now, | think it is perfectly reasonable for Congressto have concluded that, given the strategic advantages
to be gained by dissemination of unlawfully intercepted conversations and the unfortunate ease with which such conversa-
tions can beintercepted, there would be virtually no disincentive to stopping this, unlessyou employed adry-up-the-market
theory. Justice Stevens, in hismajority opinion, treatsthiswith the back of hishand. He dismissesthisby saying, “ Thereis
no empirical evidence to support the assumption that the prohibition against disclosures reduces the number of illegal
intercepts.”

| haveto say that | think it’svery difficult to take him seriously when he saysthat because, asfar as| know,
there is no reporting mechanism for peopleto say, “1 wasn't stopped by thislaw: | went ahead and illegally intercepted this
conversation.” Or, for people who say, “Gee, | would have illegally intercepted this conversation but for the fact that its
downstream use was prohibited and therefore | was stopped.” How do you get an empirical analysis of this? | just think he
iswrong about it.

The second value that | think the majority gave short shrift to was Congress' desire to promote private
communication. Really, an ability to limit — not necessarily stop — the dissemination of one’sthoughts. Still another First
Amendment value, whichisthefreedom of association, the ability to pick and choose with whom you deal in aprivate setting.

| don't really think that this caseis about the First Amendment versus privacy. | really view thiscaseasa
congressional preferencefor private speech over public speech ininstancesin which the speaker meansto keep histhoughts
relatively private and non-public, when those thoughts have been disseminated because of an unlawful interception by an
unwanted outsider. | think it's not about choosing between the First Amendment and something else. | redly think it's
making arational choice among competing First Amendment val ues.

Themajority statesagain, “In ademocratic society, privacy of communicationisessential, if citizensareto
think and act creatively and constructively.” But then the majority goesonto say, “Inthis case” — which | believe, by the
way, isavery important qualifier for reasons|’ll discussin a minute— “privacy concerns give way when balanced against
theinterest in publishing matters of publicimportance.” The majority never really sayswhy that must giveway, why that is
so0. Andit aso never sayswhy the Court, rather than Congress, isthe appropriate body in which to engagein that balancing
test.

As ageneral proposition, | think the pressis entitled to the same First Amendment rights as everybody
else— nomore, noless. The mediadoes not have — and the mgj ority recognizesthis— an unfettered right to engagein any
kind of illegal conduct. That would include the unlawful possession and use of illegally obtained material when it wantsto
produce a story.

As Eugene Vol okh talked about, in terms of alternative adequate channels, thereis nothing about this law
that prevents the press from reporting on any topic whatsoever. They can ask the participants about those conversations.
They can go talk to others who may have been involved in that conversation. In short, it involves the press having to do
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what investigative agencies do all the time — gumshoe work.

All that isbeing said isthat the pressis prohibited from utilizing material that it should never have had in
thefirst place. Nobody ever questions, for instance, the right of alegislature to punish afence who receivesill-gotten gains
from athief and then uses it to some advantage. Nobody questions that right, even though it may well be the case that the
fence had nothing to do with the theft of the underlying material. 1f Congress can punish thefence, | don’t seewhy it can’t
punish the press for using the fruit of a poisonous treein order to make its story.

Lest you think this is some kind of a new proposition, William Blackstone, as far back as 1769, in his
Commentaries distinguished between prior restraint, which was not involved in this case, and punishing post-publication
speech. He said, “The liberty of the press is indeed essential to the nature of a free state, but this consists in laying no
previous restraints upon publication and not in freedom from censure for acriminal matter when published.

Every freeman has an undoubted right to lay what sentiments he pleases before the public. To forbid this
is to destroy the freedom of the press. But if he publishes what is improper, he must take the consequences of his own
temerity.”

In my opinion, | think essentially that Bartnicki is a case of ‘bad facts make bad law’. | think that the
majority was concerned about the chilling effect if a state legislature criminalized the publication of unlawfully obtained
information in a case of awhistleblower who wanted to disclose extreme misconduct, either by a private actor or agovern-
mental actor. Asl say, | have sympathy for this, and Eugene has cited this.

| question, however, in Bartnicki, whether the outcome would have been very different if, instead of
talking about a loud-mouthed, hot-headed, tough union boss talking to his chief negotiator, the case involved a public
official admitting to his psychiatrist or to his pastor in a confessional that he had taken a bribe. That is clearly a matter of
public concern. Or, if it involved anillegally taped conversation of acriminal defendant who'sdiscussing trial strategy with
his attorney? Or, aboard meeting in which trade secrets are discussed or a private meeting among governmental scientists
in which they’ re discussing the potential vulnerabilities of nuclear power plantsto terrorist attacks.

| believe, given the comments by the two concurring Justices, Justice Breyer and Justice O’ Connor, that
the outcome might very well have been different and in fact might well be different if the facts change ever so slightly inthe
next case.

| would also say that | think — and | think Eugene VVolokh shared thisby saying, “1 don’'t wholly agree with
Justice Stevens’ — that the majority opinion is dissatisfying and, for that matter, the concurring opinions are dissatisfying
from anumber of perspectives. Inthe concurrence, for instance, Justice Breyer says, “Well, | don’t believe that this matter
iscompletely beyond the reach of legislaturesin terms of their ability to write alaw; they just didn’t quite writealaw inthis
casethat wasnarrowly tailored enough.” | actually find it very difficult toimagine how alegislature could have written alaw
any more narrowly tailored. Congressin essence said, thereisnotopicthat isoff limits. You can publishwhat youwant. You
just can’'t use unlawfully intercepted material in order to make that story.

Themajority, for instance, triesto distinguish between matters of private concern and public concern. As
Eugenealso said, that makesno sense. They make no attempt to definethat whatsoever. 1t seemsto methat such astatement
isentirely conclusory and entirely circular. Basicaly, if amedia outlet gets something and it believesthat itslistener or its
readership want to find out about stuff, it's going to be hard-pressed for me or anybody €else, it seems, to say this really
wasn't amatter of public concern. To me, saying that it's amatter of public concern means nothing.

Most importantly, the mgjority, and the concurrence make very clear that their opinion inthiscaseistied
to the specific factsin this case. In fact, the concurring justices — remember, you had three dissenters; two concurring
justices — stressed the fact that one of the things that they found important to their decision is that this was threatening
speech — which, by theway, | think was acomplete canard. But they said that thisisthreatening speech, and that asaresult
of being threatening speech, it's entitled to little or no First Amendment protection.

As Justice Stevens said in the majority, “The future may bring scenarios prudence counsels our not
resolving anticipatoraly.” In light of this comment and the comments from the concurrence, the importance of Bartnicki
really remainsto be seen. Given the degree of hesitancy that was expressed both by the majority and the concurrence, I'm
not sure, if | wereamember of the media, that | would be taking that much solacein Bartnicki becausethey very well may end
up finding themselves vulnerable, if the facts change ever so dlightly.

Thank you.

MR. KLAUSNER: Thank you, John. So we havetimefor questions. We have at |east 25 minutes before the conclusion
of this session.

AUDIENCE PARTICIPANT: | would say the cell phoneisaradio transmitter. |f you speak onit with an expectation of privacy
because Congress has passed a law that says you have privacy, | think you're being quite silly.

I’m an attorney, so I’ ve got afew more hypotheticals for Professor Volokh, to add to numerous ones he
offers. Suppose one of the participantsin the cell phone conversation, hearing that the press has obtained an illicit copy of
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the conversation, goesinto court and filesacopyright claim in which he saysthat that conversation was a copyrighted work.
I’'m entitled to an injunction to enjoin the press or broadcaster from reproducing this copyrighted work. That's my first
guestion.

My second question would be, what happens when a radio broadcaster decides that as a matter of
exercising their First Amendment freedoms they undertake to broadcast recordings on the air without the consent of the
copyright holder?

PROFESSOR VOLOKH: I thinkit'sanexcelent question, andit'ssimilar to what people ask in many other First Amendment
states, whether about campaign-rel ated advocacy, allegedly bigoted speech, allegedly pro-communist speech, or what have
you. We already alow all these other exceptions, the argument goes; why not allow this one, too? S o
whilethese exceptions, such asthe copyright exception, do exist, I’ m worried about the creation of anew exception, precisely
because | worry about what happens two years later when somebody says why don’t we restrict this other speech by
analogy to this new exception. This process of broadening by analogy the zone of unprotected speech needsto be checked.

Fortunately, it turns out that the very exception you mentioned illustrates the correctness of the result in
Bartnicki. When the Supreme Court upheld copyright law in Harper & Row, it specifically stressed that copyright law
barred only the copying of expression, and left people freeto relate facts.

If thereisacopyright claim based, for example, on acorporate document that’s leaked to the newspaper,
then, first, the newspaper can claim afair use privilege, which the Court al so said may have constitutional significance. And
second, evenif the newspaper may not quotethe entire publication literally, it caninclude short literal excerptsand accurately
paraphrase the rest. Copyright law leaves open ample aternative channels that allow speakers to convey the same facts,
using other kinds of expression.

That isprecisely what thelaw in Bartnicki does not allow you to do; not only can you not literally play the
recording, but you can’t even use any of the facts that you discovered. You cannot use them in your broadcast, and you
can't even use them in further investigating the story. Any use of these facts is prohibited.

The copyright exception thus actually illustrates the importance of maintaining the distinction between
allowing some constraint over the use of expression and allowing people to block the communication of facts. And the
Supreme Court was quiteright in saying that speakers should remain free to communicate facts.

PROFESSOR BeVIER: What about trade secret law?

PROFESSOR VOLOKH: Another excellent example of theimportance of leaving peoplefreeto communicatefacts. Let's
say, for example, that a newspaper learns that a company is about to do something that some people — and | will almost
certainly not be one of them, given my views on environmentalism — believewill beagreat environmental risk. The plans of
acompany, as to introduction of new products or creation of new plants or whatever, are certainly trade secrets.

So, let’s say that somebody sends to the newspaper a copy of adocument that says the company is about
to build this nuclear power plant, produce this new product or whatever else. Under trade secret law, the newspaper could
not only be punished but could even be enjoined from reporting on the company’splans. But the First Amendment, | think,
must override this aspect of trade secret law, and leave the newspaper free to publish the leaked plans.

Now, the person who leaked the document can quite properly be punished. | agreewith trade secret law to
that extent. Andincidentally, whilewriting my Stanford article, | did asearch for casesand there were virtually nonewhere
infact there was an attempt to punish adownstream speaker, whether the media or a private person sending out anewsl etter
or whoever else.

But asto the hypothetical of the media publishing trade secret information, yes, | think the First Amend-
ment, notwithstanding trade secret law, must allow the mediato publish information in leaked documents.

MR.ROTENBERG: I'msorry. If | may, youknow, themedia—

PROFESSOR VOLOKH: I'msorry. Themediaand others. The mediaare just the oneswho usually want to publish this
stuff.

MR.ROTENBERG: Themediadoesn’t havean unfettered right to get what it wantsand publish what it wants. For instance,
there’s case law upholding — if areporter were doing a story on illegal narcotics or areporter were doing a story on child
pornography — suppose there’ saparticul ar organization out there; NAMBLA, the National Association on Man-Boy Love
— and they wanted to report on this stuff and talk about the pervasiveness and describe the content of this material,
possession of this sort of material, obscenity or child pornography or whatever the case may be. And there’s case law that
clearly saysthat just because you' re areporter doing astory on child pornography doesn’t mean you' re allowed to possess
this stuff. And | don’t see why thisis any different —
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PROFESSOR VOLOKH: Thereis—

MR.ROTENBERG: —if | couldjust finish my thought. You havethe same sorts of adequate alternativeremedies, whichis,
you can go to talk to people about this subject; you can go and talk to people who are engaged in this sort of activity; you
can have some conversations; you can do somedigging that way. But you' renot allowed to just say, “Hey, I'm doing astory;
giveittomeand!’ll dowhat | want withit in order to make my story.”

MR. TAYLOR: I'dliketo hear more about that case law. 1'd like to quote something first, from the Majority opinion —
something | think they did say right asageneral matter. And then they quote from Smith v. Daily Mail Publishing Company
in1979. “ State action to punish the publication of truthful information seldom can satisfy constitutional standards.” | don’t
think the court — you can cite many Supreme Court cases where the publication of truthful information, particularly on
matters of publicimportance, hasbeen published. | think, arguably, that’salinethat we shouldn’t crosstoo readily, although
| can imagine the cases where it would have to be crossed.

Whilel’matit, I'd liketo address quickly the chilling effect argument — peoplewon’t talk on thetelephone
if they know that a newspaper might get a copy of something in which the justices anticipate that they’ re going to bomb
somebody’s porch, et cetera, et cetera. Well, as was pointed out earlier, everybody knows that if you're on a cell phone,
somebody can belistening. So theincremental harm is that the media publishes.

Now, everybody who pays attention to this decision, if they pay enough attention to it, they will know that all the Supreme
Court has cleared the way to publish without punishment isinformation that Justice Breyer thinks may |ead to destruction of
lifeor limb. That wouldn’t chill my cell phone conversationsincrementally one bit.

MR. MALCOLM: 1 just want to jump in on this point that because it’s possible to intercept and publish someone else’s
cellular communication; therefore, there’ sno expectation of privacy. | think there’sabit of aproblem there becausevirtually
every privacy law relating to new technology is applied to a situation where the technology makes possible the capture of
personal information that wouldn't otherwise arise.

Thisisbasically the dilemma that was posed by Katz, in the reasonable expectation of privacy analysis.
You know, Professor Amsterdam wrote after that case, the problem with the reasonabl e expectation of privacy analysisina
period of rapidly expanding technologiesthat enables surveillance, isthe government simply says, “ Hey, guesswhat, we' ve
got the ability to conduct surveillance and you have no expectation of privacy.”

So, when the Congresstriesto legidatein thisareaand saysin effect, “ You know, yes, you are physically
capable of doing these things, just as you are physically capable of trespassing onto someone's property and entering their
home and stealing their possessions. Nonetheless, we will agree as a matter of law that we're not going to allow you to
engage in that type of behavior.”

So, | don’t have a problem with the thought that Congress might choose to legislate, to create by statute,
an expectation of privacy, which otherwise the technology would take away. That'sthe whole enterprisein thisarea.

| think the argument is the statute doesn’t stop that, and everyone knows it.

MR.KLAUSNER: Yes.

AUDIENCE PARTICIPANT: There'sanold Libertarian saw that says“Bewary of any law that the government does not
apply toitself.” Uptheroad in Ft. Meade, NSA intercepts tens of thousands of conversations everyday and uses those for
intelligence purposes.

The question iswhy should private citizens be denied the right to do that which the government is doing

SPEAKER: Yes, butif theNSA doesthat domestically, inviolation of Title 3, they’ re breaking the law aswell. | think that's
another argument that just does not fly in this area.

We pass laws where technology evolves because we vaue privacy. And if you're really prepared to
embrace the principle that laws play no role in thisarea, then | think you have to be prepared to give up your privacy.

SPEAKER: And | think the answer to that isthat there are competing statutes, and there’s aprocessinvolved by which the
government goes and gets the ability to do this. You may like the process; you may not like the process constitutional or
unconstitutional. But there isaprocess involved that the average citizen does not go through when they are intercepting a
telephone conversation.

MR.KLAUSNER: Yes sir.
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AUDIENCE PARTICIPANT: Thisisfor Professor BeVier. | believe you madereferenceto attorney-client privilege. And|
don’t really think that hel psyour argument because, if aclient istelling alawyer of anintentionto do afuture criminal act, the
attorney-client privilege doesn’'t even apply. Infact, the attorney would have an obligation to try to dissuade the clients and,
failing that, take other stepsto prevent the crime.

PROFESSOR BeVIER: Right. | realy didn't mean to say it was directly analogous. What | was really suggesting was
simply the basic point that we have anumber of privileges up for confidential communicationsthat are designed precisely to
achieve the goal of encouraging conversation for socially beneficial purposes.

MR.ROTENBERG: | actually dothink it'sagood analogy. And that's because you'’ ve picked onetiny subset of potential
conversations between an attorney and client. In fact, the subset that you have picked is the commission of crime. The
crime-fraud exception isatiny subset of conversationsthat take place between criminal defendants, alot of whom are guilty,
and their attorneys who are trying to protect their due process rightsin preparation for trial.

A conversation, say, between Johnny Cochran and O. J. Simpson sitting in the bowels of the detention
center during the middle of atrial might be amatter of public concern; lots of people might want to hear about it. It'sstill a
privileged conversation, and it is not a crime-fraud accepted conversation.

AUDIENCE PARTICIPANT: That relatesto acrime already committed. I’ m talking about future crimes— acell phone
conversations related to an intended future crime.

SPEAKER: Nobody was prosecuted.

PROFESSOR BeVIER: Right. | think one of the funny things about the case itself is, does anybody know how the
negotiationsturned out? And were these people— | mean, what happened to the union leaders and so forth? What wasthe
deal that they finally signed to get to the teachers back to work?

MR.MALCOLM: I'mnot sure, but | think the relevant point for purposes of analyzing what this decision doesisthat the
controlling opinion by Breyer and O’ Connor, which limitsit, proceeded on the assumption that this was precisely afuture
crime-fraud exception type of asituation, that they were talking about bombing somebody’s porch. Now that may have been
acanard; it may havebeen silly; it may have been rhetoric. But that’sthe assumption on which they proceeded. Andit limits
their decision.

SPEAKER: | agree, and that's exactly why | think Bartnicki may be of very utility, because the concurrence latched on to
this, and | think it'sgoing to create avery, very narrow fact pattern. But the fact of the matter is, whether it was alegitimate
threat at the time or not, time proved that it was purely hyperbolic speech.

The negotiations continued; the negotiations concluded. And this tape wasn’t turned over to law en-
forcement. This tape was turned over to an taxpayers advocate who just wanted to make the union look bad for future
negotiations. And then it was played by a sympathetic radio host, Fred Bopper. So, if there was areal threat involved, it
certainly didn’t play out under the facts of thiscase. Thiswasdisseminated long after that “threat” had been made, and was
quintessential hyperbolic speech.

PROFESSOR VOLOKH: Butactualy, let'spick up onthisprivilegepoint. Let'ssay that Bill Clintonwent to hislawyer or
to hisminister or to his psychiatrist and said, you know, | did have sex with that woman; | did perjure myself. | knew it all
along, and now I’ m getting away with it.

MR.TAYLOR: Didn’'thedothat aready?

PROFESSOR VOLOKH: Exactly. Let'ssay that hehad said it early enough, before everybody already knew it.

Now, | fully agreethat those peopleare under alegal duty not to reveal this, and | think if they dorevedl it,
they should be suitably punished.

But let’s say that one of them tells Stuart thisinformation. So, the claim as| understand it — Marc hasn't
spoken up on this, but judging by his comments, | don’t see how he could distinguish this— the claim is that Stuart could
be legally prohibited from revealing this accurate information that we might have good reason to think is quite useful to
public debate even though he himself was under no original duty of confidentiality.

MR. MALCOLM: But Eugene, we've got to sort of bring the facts a little bit more in line here. Let's say that that
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conversation took place between Clinton and his attorney by means of cellular communication, and someoneinterceptsthe
communication and leaves the tape with Stuart. And now Stuart wants to write this story —

PROFESSOR VOLOKH: It'strue; it'simportant; it's public debate. He hasaright towriteit.

MR.MALCOLM: Butsee, now we' rein 2511(1)(c). We re not talking about somefuture act. | think wewould argue— |
mean, it'sgoing to be very interesting to go back and look at this concurrence. Isthat not of publicinterest? | mean, aphrase
that Breyer’s very much trying to avoid here — but those facts regarding the conduct of the President during that point in
American history — | mean, | don’t know where the First Amendment interest would be greater. Right?

Now, where do you come down on those facts?

PROFESSOR VOLOKH: Tome, it'san easy question. | don’t see how you could distinguish publishing information |eaked
by lawyer in violation of his duty of attorney-client confidentiality from publishing information leaked by a corporate
employeeinviolation of hisduty of confidentiality to hisemployer or of trade secret law.

| just don’t see how you could limit your principles to the facts —

MR.MALCOLM: So, under thosefacts, sameresult?

PROFESSOR VOLOKH: Of course it has to be publishable. This is the bread and butter of the front pages of many
newspapers.

PROFESSOR BeVIER: No. No, that is not true. Their bread and butter is not publishing trade secrets or overheard
conversations. And the notion here that because theinformation isimportant and of publicinterest isthe trump card that the
media hol ds seemsto meto be quite troubl esome because, of course, the whol e reason for privileges of confidentiality isthat
you are producing information; you are engaging in conversation that other people would really like to have.

SPEAKER: Soitwouldbeillegal for Stuart to publish that?
PROFESSOR BeVIER: Yes. Absolutely — poor Stuart, and he'sgoing tojail, directly tojail; hewill not pass Go.

MR. TAYLOR: Sincel’mtheonethey wanttosendtojail, | will quickly addressthe point. First, | don’t takeall that much
comfort from the Bartnicki decision, if | want to publish that, because the limitations in the Breyer opinion have been
addressing. It has obviously been of huge public importance, but it's obviously of huge public importance, but it's not a
contemplated future crime; it's not blowing up somebody’s porch.

So, I’ m sitting out there thinking, “ Gee, what do | do here?’ And then | go to my editor and hegoesto his
lawyer, and they tell him, “I1t’syour problem.” | think that | ought to be able to publish it and anybody else ought to be able
to publishit who getsit under similar circumstances. Part of the reason is— another distant analogy of the Pentagon Papers
— | think Justice Stuart in his concurrence in the Pentagon Papers made the point that the government has ways of
protecting itself from these leaks short of prosecuting the people who publish them. And the analogy here would be the
President and hislawyer are responsible for guarding their own secrets— wait aminute. That doesn’t work; | take it back.

| was going on Eugene's hypothetical, not your modification. | withdraw the Pentagon Papers analogy.
But | do think that the importance of the information probably justifies the publication thereof.

PROFESSOR BeVIER: Itdoesinthe eyesof thepress. Isn't that interesting?

SPEAKER: | mean, there are certain types of confidential communications, including attorney-client communications,
priest-penitent communications, and marital communications, that are good and that we need to foster so that someone can
enjoy hisdue processrights or have a happy marriage or meet their maker with a clean soul. And these concerns have been
considered to justify these core privileges.

If you' re going to recognize this sort of “Well, we'reinterested in what they had to say,” then, you know,
bring the Secret Service back here and sweep the confessional before you walk in.

MR.KLAUSNER: Letmecdl on—

AUDIENCE PARTICIPANT: Yes. Thisisfor Marc Rotenberg.
| agree, by the way, that the expectation of privacy is not one based on technology but on societal norms,
perhaps tradition, perhaps some sort of moral values. What do people reasonably expect as opposed to what scientists can
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do.

But I’'mwondering if you would take that same expectation of privacy inthe copyright arena, wherethere's
an expectation that regardless of technological advances, people who have property rights secured by Congress have the
right to expect that their DV D code won’t be broken; that their music, which isencrypted, won't be cracked and transferred
throughout the Internet; that, sure, some clever person out there might be able to, in the copyright arena, technologically
overcome an expectation protected by law of privacy, but nevertheless we're not going to permit it. Do you see that the
developments in the Bartnicki case might happen?

SPEAKER: Soin other words, isn’t it okay to enjoin the publication of the DCSS code and description, because that's
necessary to foster —

SPEAKER: Well, | mean, it'savery interesting question. It'sin different field, of course. | mean, I’ m not arguing against
intellectual property rights, and | think you can apply norms, as you say, to evolving technology. | have argued in the
intellectual property realm that Congress has been overly enthusiastic about that enterprise. So, you have the anti-circum-
vention provisionsinthe DMCA, you have the new Electronic Theft Act, and another whole series of provisionsthat | would
argue actually sweep too broadly and do implicate First Amendment interests.

But returning to the privacy realm, | mean, itis— as| said before, the entire enterpriseisto, by statute, as
you say, protect certain social valuesinthisarea. And| just don’t see what the alternativeis. | mean, what you' re left with
isthis— and there’sahint of this, by theway, in Breyer’s concurrence. He sort of dropsin thisline about encryption, which
| thought was very interesting. We' ve done alot of work over the yearsin opposition to government restrictions on the use
of encryption, which isasort of privacy self-help means, which arguably is where we head if we're not allowed to rely on
statute.

But | think wherewe end up, if we go down that road, isessentially aform of privacy survivalism. Inother
words, we only get privacy in the communications environment, you know, if we'rewilling to swap private keysand we're
sort of sitting intempest-tested rooms. It'ssort of like aGet Smart cone of silenceworld, because what el se are we left with?

| mean, we're essentially saying we cannot use legislation in this fashion because there are al those
publications out there, that Eugene wants to defend, which basically are, you know, privacy communications daily, where
you get to read the transcript of what everybody’s been saying that’s been caught by a scanner.

PROFESSOR BeVIER: No, private communications of genuine publicinterest.

MR. TAYLOR: Well, let’'stest the limits of that. Suppose that Manny and | have a conversation that Eugene overhears,
during which we are plotting to murder you — don't take it personally.

SPEAKER: | haven'tinthepast.

MR. TAYLOR: Lillian'slistening in becauseit’'s a cell phone conversation, and now she knows that you' re going to be
murdered unless she does something about it. But | think your reading of the law precludes her from doing anything about
it.

MR.ROTENBERG: WEell, | think your hypo’sinteresting. If shegoesto the policewiththisinformation, that’sonething. If
she goes to the radio station with this information —

MR. TAYLOR: Doesthe statutelet her go to the police.
PROFESSOR BeVIER: But maybel wouldjust gotoyouwithit, Marc.
MR. TAYLOR: | don'tthink it lets— doesit et you go to the police?
SPEAKER: That'strue. But thereissuch athing asprosecutorial discretion. And frankly, if there'sacivil lawsuit | eft that
Lillian can bring, she'd be stupid to bring it because no jury on the planet would award her any money and no lawyer worth
his salt would take it on a contingency fee.

So, you can consider outrageous —

SPEAKER: Whatif thepolicedon’t muchlikeMarc?

MR.ROTENBERG: Another not unfamiliar problem.
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SPEAKER: And they say for whatever reason, you know, we don't think is serious. And Stuart —
MR.ROTENBERG: | don't haveaporch, by theway, in case anyone'sgoing there.

SPEAKER: | mean, the notioninwhich the only way you can blow thewhistle on that conduct isby going to thepolice. And
if the police say, “ Sir, we're not interested,” that’s the end of the story. It isnow acrime, and so to blow the whistle on bad
conduct seems to be a pretty troublesome notion.

SPEAKER: But, if law enforcement wasreally at issue here, there are adequate alternative remedies. Thereareall sorts of
other law enforcement agencieswho can go and warn the person, and thereis such athing about whether or not any civil law
suit would be laughed out of court, and whether any —

SPEAKER: Why can't you go and warn the person?

MR. KLAUSNER: Wewant to get two more quick rounds, so that nobody will be murdered here.
WE' Il take one from over there, then to the back room will be the last question.

AUDIENCE PARTICIPANT: You'vebeentalkingalot about the narrower case, what happensin anarrower case. It turnsout
we have one, Boehner v. McDermott, the case of Congressman Bainer suing Congressman McDermott, who got a tape of
Boehner, who was talking about how to deal with the ethics violation against Gingrich. He turns around and givesit to the
New York Times. The New York Timesisn't getting sued by Congressman Bainer, but Congressman McDermott is. The case
iscurrently on remand beforethe D.C. Circuit.

I’'m curious what the various panelists think is likely to happen in that case, given that it presents a
marginally narrower set of facts, or at least no one's plotting to blow up the Supreme Court.

MR.ROTENBERG: That'strue, by theway, inthethird case, whichisPeavy from Texas. Inthat case, the pressdid not have
clean hands. They were, in effect, participating in the, you know, ongoing disclosure of the unlawful interception. So, your
point is good.

My quick answer isthat | think it's quite possiblein both McDermott and Peavy, you do not get the benefit
of Bartnicki. These are really somewhat extraordinary facts, and under the Breyer concurrence | think it's a narrow bit of
protection here.

MR. TAYLOR: My answer isthat you lose Breyer and O’ Connor’s up for grabs, asin every other field.
PROFESSOR VOLOKH: My answer isthat thisisaclear case where the First Amendment gives peopletheright to say,
“Thisiswhat our elected officials are saying when they don’t think we're listening.”

What's more, | should stress that at least under Lillian and John's theory even if the speech wasn’t
overheard, but rather it was |eaked by somebody who wasin the room who was under anon-disclosure agreement, the press
would still be barred from publishing it. That can’t beright. This seemsto me to be a classic example of constitutionally
protected reporting of factual information.

MR.ROTENBERG: | don't think that’sagood anal ogy because the person who breaksthe NDA clearly violatesacontract.
If the person to whom he gives the information widely disseminatesit is somehow complicit, pays himin someway —

AUDIENCE PARTICIPANT: No, ho—there'sno complicity.
MR. MALCOLM: Thenfine, but then you don’t have a statute that says that this is somehow wrongful.

PROFESSOR VOLOKH: Well, let's say a state legislature passes a statute protecting information covered by non-
disclosure agreements just as much as the law protects personal —

MR. MALCOLM: Andif the press realizes that the person has violated the NDA to get it? Remember, one thing that's
important —

PROFESSOR VOLOKH: Exactly.
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MR.MALCOLM: Andif | waswiththe Electronic Privacy Information Center, |I" d probably side with them.
MR.KLAUSNER: Okay. Inback.

AUDIENCE PARTICIPANT: I'll ask al the questionsat once.
| take it at the first level, you would not say the First Amendment prohibits someone from intercepting
something. They're not —

SPEAKER: Communicationsand not interceptions.

AUDIENCE PARTICIPANT: Goingastep further, | assume you would also agree— you said earlier something along this
line — that there’'s not a person then that would punish the person who intercepted it for disclosing it.

PROFESSOR VOL OKH: Yeah, although | think it would probably be better to punish for theinterception.

AUDIENCE PARTICIPANT: Onceyou godown that— go down onestep more. Theinterceptor and hisfriends— | know
the interceptor’s going to go and steal it. Theinterceptor bringsit back to me— thisisour plan. | turn around and publish
it.

PROFESSOR VOLOKH: Soit'saconspiracy.

AUDIENCE PARTICIPANT: Conspiracy. You get alittle bit further along that line. You may or may not go after the
conspirator.

Thenyoutakeit onemore stepto, | wasn't involved intheend. But theinterceptor comesto me and says,
“Hi, | just stole the conversation.” Now you publish.

PROFESSOR VOL OKH: I think there'savery basic distinction between punishing someone for disclosing something —
which s, after all, speaking — and punishing someone for either intercepting something or being essentially involved in a
conspiracy to intercept it. | think that’s a pretty crisp line.

AUDIENCE PARTICIPANT: Thedisclosure's present in the second set, when the interceptor is being punished for his
disclosure.

PROFESSOR VOLOKH: That'swhy | actually think it would beal ot cleaner to punish theinterceptor and theinterceptor’s
co-conspiratorsfor the interception rather than for their own disclosure. So | would say don’t punish for the speech; punish
for the conduct.

But whileyour argument isintuitively powerful, exactly the same argument can be made asto the publica-
tion of information leaked in violation of anon-disclosure agreement. Thisiswhy | don’t quite understand how Marc would
purport to draw a distinction between the Bartnicki situation and the non-disclosure agreement case.

Clearly, wewould all agreethat if somebody has a non-disclosure agreement, they don’t have a constitu-
tional right to breach it. They don’t have a constitutional right to get together with some other person and breach it. So
therefore, according to thisvery logic you describe, then, if anewspaper getsinformation knowing it wasleaked inviolation
of anon-disclosure agreement then it too could not publish the information.

So, | think your argument illustratesthe slippery slopethat | describe. Now Lillian and John may say that
it isgood for newspapersto be barred from publishing illegally leaked documents. But | think theright to publishthemisa
fundamental aspect of free speech.

MR.KLAUSNER: Any other comments?
L et me thank the panelists and the audience.
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