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CIVIL RIGHTS
IN DEFENSE OF COMMON SENSE: THE CASE FOR TERRORIST (NOT RACIAL) PROFILING
BY MARK W. SMITH, ESQ.*

On September 11, 2001, 19 male Muslim fundamen-
talists of Arab descent murdered 3,000 people on American
soil.  Despite this mass murder, the debate over the use of so-
called “racial profiling” in thwarting terrorism continues.  One
need only scan the media to find complaints about the gov-
ernment devoting too much attention to young Middle East-
ern males.1

This article is adapted from Federalist Society-spon-
sored debates in which I have participated since September
11 and summarizes the arguments supporting the use of ter-
rorist — not racial — profiling.

1.  We Are At War
The United States is at war with terrorists and the

countries that sponsor them.  The United States did not start
this war.  This war violently and preemptively visited our
shores on September 11, 2001.  The United States can win
this war by thwarting those who seek to destroy America.
Steps must be taken to prevent future terrorist attacks, for
unchecked terrorism poses a serious threat not only to the
United States, but to civilization itself.

As President George W. Bush said, the war now
being fought is unlike any fought before.2   As seen on 9/11,
terrorists show no respect for innocent civilian life or con-
ventional rules of engagement.  Thus, as the Department of
Justice recently acknowledged, law enforcement must “use
every legitimate tool to prevent futurist terrorist attacks, pro-
tect our Nation’s borders, and deter those who would cause
devastating harm to our Nation, and its people through the
use of biological or chemical weapons, other weapons of
mass destruction, suicide hijackings, or any other means.”3

One such legitimate tool helpful in thwarting future attacks is
terrorist profiling.4

2.  Terrorist Profiling — Not Racial Profiling
There should not be two sides to the debate over

so-called racial profiling — especially in the context of pro-
tecting the country from terrorist or foreign threats.  That law
enforcement should be allowed to consider race, ethnicity,
gender, eye color, height, weight, or any physical identifying
characteristic that would allow them to prevent and solve
terrorist acts is nothing more than common sense.  There are
too many hyperbolic claims about a practice that does not
even exist.  Indeed, the concept of “racial profiling” is at best
ill-defined and at worst a politically-charged term coined by
some seeking yet another excuse to claim victim status.5   A
more accurate description of the process whereby race may
be considered to thwart terrorism is “terrorist” profiling.  Law

enforcement should be permitted and encouraged to engage
in terrorist profiling, for doing so better deploys scarce soci-
etal resources.

To illustrate, in the search to locate Osama bin Laden
and his Al Qaeda network, it makes no sense for law enforce-
ment to devote time and resources by raiding Saint Patrick’s
Cathedral in New York, infiltrating black Baptist churches in
the South, or sneaking around Hindu temples in California.
We know for a fact that the individuals fitting the terrorist
profile of bin Laden and his followers are not Catholic priests,
not black Baptists, and not Hindus.  They are, instead, male
Muslim fundamentalists of Arab descent.6

Making this point does not translate into attacking
all Arabs; instead, it simply acknowledges that it is logical to
look at certain individuals within the Arab community in or-
der to win the current war on terrorism.7   If you want to
thwart Al Qaeda and similar terrorist groups from killing us in
the sky, then law enforcement should be permitted to con-
sider whether an individual boarding an airplane is a male
Muslim fundamentalist of Arab descent.8   The Justice De-
partment recognizes this reality.  Its recently adopted Guide-
lines provide:

Given the incalculably high stakes involved in such
investigations, however, Federal law enforcement
officers who are protecting national security or pre-
venting catastrophic events (as well as airport se-
curity screeners) may consider race, ethnicity, and
other relevant factors to the extent permitted by our
laws and the Constitution.9

When law enforcement fails to consider material
facts in the name of political correctness, resources are ut-
terly wasted and lives are placed at risk.  For example, in
December 2001 in Arizona, airport screeners wasted time in-
vestigating an eighty-six year old white man, General Joseph
Foss.  General Joseph Foss earned the Congressional Medal
of Honor by shooting down twenty-six Japanese fighter
planes over the Pacific in World War II.  In December 2001,
General Foss — former president of the American Football
Conference and former Governor of South Dakota — was
traveling from Arizona to visit the U.S. Military Academy at
West Point.  He brought his Congressional Medal of Honor
to show the cadets.  The Medal, which was encased, is in the
shape of a star.  The airport screeners in Arizona stopped and
harassed General Foss for about an hour apparently because
they were worried that this eighty-six year old white man
might use the medal as a weapon, such as a Chinese throw-
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ing star, to commandeer the plane.10   Interrogating and ha-
rassing an eighty-six year old Congressional Medal of Honor
recipient (who obviously did not fit any serious terrorist pro-
file) was not a wise use of scarce resources and made no one
safer.  Though the result of the silly interrogation of General
Foss may be defended as “no harm, no foul,” but if such
decisions are repeated hundreds of times each day at air-
ports across the nation, then huge amounts of critical re-
sources needed in the war on terrorism will be utterly wasted.

The consideration of race or ethnicity is hardly new
in terrorist or criminal profiling.11   For example, to thwart the
Italian mafia, law enforcement looks at Italian males.  To thwart
the Japanese crime organizations such as the Yakuza, law
enforcement looks at Japanese males.  To thwart a Jamaican
drug posse, law enforcement considers Jamaicans.  And to
stop the Irish Republican Army, law enforcement considers
white males with brogue accents.  In each of these examples,
race and ethnicity are critically important, but despite their
consideration, these examples do not reflect “racial profiling.”
Instead, the examples reflect criminal or terrorist profiling.

Using race, ethnicity, and other identifying traits to
maintain the peace is hardly the sole province of politically
conservative thinkers.  In the 1960s, when terrorists of a dif-
ferent type – white supremacist terrorists – were rampaging
through the South burning black churches and terrorizing
the black community,12  what did the Justice Department un-
der Robert Kennedy, Attorney General at the time, do?  He,
together with the FBI, went out and investigated groups of
white males.13   They did not seek to thwart white terrorists
by investigating blacks, Hindus, Arabs or Muslims.  Of course,
the FBI and Justice Department did not investigate all whites.
Instead, they investigated white supremacist groups in the
South.  In determining whom to investigate, they obviously
considered the race of the suspected domestic terrorists.  As
this example shows, political conservatives and honest liber-
als should in fact be able to agree that profiling is a useful
tool in threatening crime and terrorism.14

Defending terrorist profiling should not be miscon-
strued as a suggestion that race alone justifies investigating
somebody for a crime.  Suggesting someone is guilty of some-
thing solely because of race is immoral, wrong, and should
be outlawed.15   For example, nothing justifies a highway pa-
trolman searching specifically for minority drivers to stop
and harass them when there is no reason for suspicion.  How-
ever, an airport security guard is fully justified in asking a few
additional questions of Arab males who are praying to Mecca
before boarding a cross-country flight.

3.  Muslim Fundamentalists of Arab Descent
Using race and ethnicity as factors in thwarting ter-

rorism is appropriate.  An airport screener who interrogates
an Arab-looking man attempting to board a plane is not en-
gaging in racism.  Instead, the airport screener is engaging in
rational and proactive terrorist profiling.  Whether our soci-

ety is comfortable with it or not, there is a higher probability
that an Arab man will attempt a suicide hijacking while travel-
ing by plane than a randomly-selected white, black or His-
panic passenger doing the same.16    Although some like to
think we live in a world where there is no correlation between
race, ethnicity, and modern-day terrorism, that notion does
not comport with reality.

In the real world, the United States is at war with the
Arab terrorists who killed thousands of people on September
11, 2001.  In the real world, these terrorists have followers and
supporters right here in the United States.17   The search for
bin Laden, Saddam Hussein, and Daniel Pearl’s murderers18

show that we still lack necessary information about the ter-
rorists who seek to destroy the United States in terms of
where, or how, to find them.  Thus, should we really ignore
those few facts that we do know about these terrorist threats,
i.e., that they consist predominantly of Muslim fundamental-
ists of Arab descent who are males?19

To illustrate, consider the following:
In 1983, the United States Marine barracks in Beirut

was blown up, killing 243 United States Marines.20  By whom?

In 1985, the Achille Lauro cruise ship was hijacked
and an elderly wheelchair-bound American was murdered.21

By whom?

In 1988, Pan Am flight 103 was bombed killing 270
innocent people.22  By whom?

In 1993, the World Trade Center was bombed.23   By
whom?

In 1995, the U.S. military barracks in Saudi Arabia
were bombed killing 292 people.24  By whom?

In 1997, American embassies in Kenya and Tanza-
nia were bombed killing 243 people and injuring over 5000.25

By whom?

In 2000, the naval ship USS Cole was bombed killing
17 American sailors.26   By whom?

And on September 11, 2001, four airliners were hi-
jacked, turned into missiles, aimed at the World Trade Center
and the Pentagon,27  and used to kill 3000 people.  By whom?

These acts were committed by Arab males who were
Muslim extremists, mostly between the ages of 17 and 40.28

Should our nation’s law enforcement officers be asked to
ignore these undeniable facts and this undeniable history
when attempting to thwart terrorist attacks and save inno-
cent lives?  The correct answer — and the answer supported
by the majority of Americans — is that these facts should be
considered.29
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4.  Conclusion
As a nation, we cannot afford to ignore hard facts.  In reality,
we live — and law enforcement serves — in a world where
not all people love America.  Law enforcement should not be
forced to stick its head in the sands of political correctness.
Banning reality and fact-based profiling will help no one ex-
cept terrorists.

* Mark W. Smith currently works as a trial attorney in private
practice in New York City.  He serves as the Vice President of
the New York Chapter of the Federalist Society, and serves as
National Co-Chairman of the Lawyers Division’s Subcommit-
tee on the Second Amendment.
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