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Faced with escalating murders, rapes, drug trafficking, 
gang activity, and one of the highest kidnapping 
rates in the world,1 exacerbated by a lackluster federal 

immigration enforcement effort and a sanctuary city movement 
by some Arizona cities, the Arizona legislature passed SB 
1070 in April 2010, a measure that in virtually all significant 
respects incorporated the actual provisions of relevant federal 
immigration law.2 An author of the bill, Senator Russell Pearce, 
expects that SB 1070 will accomplish “attrition by enforcement” 
as job opportunities diminish and illegal immigrants are 
deterred by the real prospect of detection and deportation.

The law was promptly challenged in court, and days before 
it was set to take effect on July 29, 2010, federal district court 
judge Susan Bolton enjoined several of its provisions.

The federal government’s failure to adequately enforce 
our nation’s borders heavily burdens Arizona’s taxpayers. 
Census data indicate that Arizona has about 500,000 illegal 
immigrants and that this population costs the state’s taxpayers 
about $1.3 billion per year for education, medical care, and 
incarceration.3

For the nation, federal failure to detect and expel known 
dangerous gang members, drug traffickers, and potential 
terrorists on American territory is a dereliction of the duty to 
provide for the common defense. Concern about the federal 
government’s failure to control our nation’s borders is not limited 
to Arizona and the other border states, and measures similar to 
Arizona’s have already been introduced in at least six other states, 
from the South to the Northeast to the Midwest.4

Kris Kobach, former chief advisor on immigration and 
border security to Attorney General John Ashcroft and an 
author of SB 1070, has noted that “[f ]our members of the 9/11 
terrorist group encountered state and local law enforcement 
while inside the country.” In his view, “state or local officers 
might have been able to make immigration arrests if the aliens’ 
immigration violations had been communicated to them by 
federal authorities.” Alternatively, these 9/11 hijackers may 
have been arrested “if the officers had independently developed 
probable cause to believe that the aliens were in violation of 
federal immigration law.”5

The catastrophic attack that followed the federal 
government’s failure to coordinate immigration enforcement 
efforts with state and local officials stands in stark contrast to 
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the results that obtain when that coordination is present, and 
when the army of state and local officials is permitted to lend 
its significant expertise and manpower to the effort. State and 
federal law enforcement cooperation allowed for the quick 
identification and apprehension of Lee Boyd (aka John Lee) 
Malvo, for example, an illegal alien and the younger of the two 
D.C. snipers who shot thirteen people, killing ten of them, 
during the 2002 Beltway sniper attacks. The killing spree could 
have continued if not for practical coordination. As Senator Jeff 
Sessions has noted, “Malvo’s fingerprints, collected by Alabama 
police at a Montgomery, Alabama murder scene, were matched 
with a fingerprint, collected by INS agents at the scene of a 
domestic disturbance in Washington State, contained in the 
INS Automated Biometric Identification System (IDENT) 
database.”6

Another example of successful state and federal cooperation 
to target dangerous aliens is the Alien Apprehension Absconder 
Initiative. After 9/11, this program was initiated to target 
high-risk alien fugitives—those who had overstayed legal 
permission to be in the United States and were from nations 
associated with Al Qaeda, or who had criminal records. As of 
November 30, 2005, 47,433 absconders had been listed in 
the National Crime Information Center (NCIC) database and 
federal officials, working with the state law enforcement, have 
arrested thousands of these fugitives, some with links to terror 
plots.7 So we know what works, but the Department of Justice 
now touts the Administration’s policy of non-enforcement. 
Are the states powerless to act to protect their own citizens 
and interests in the face of such a federal non-enforcement 
policy? That is the principle issue in the litigation challenging 
Arizona’s SB 1070.

I. Arizona Has Sufficient Inherent Police Power to Authorize 
Enforcement of Federal Immigration Law Alongside Federal 

Authorities.

It is a mainstay of our federal system of government that, 
as James Madison himself observed, “The powers reserved 
to the several States will extend to all the objects, which, in 
the ordinary course of affairs, concern the lives, liberties and 
properties of the people; and the internal order, improvement, 
and prosperity of the State.”8 These powers are “an exercise of 
the sovereign right of the Government to protect the lives, 
health, morals, comfort and general welfare of the people.”9 The 
Supreme Court has held that state police power should not be 
preempted by federal law unless it “plainly and palpably violates 
a right previously granted to the federal government.”10

In Chicanos Por La Causa, Inc. v. Napolitano,11 the U.S. 
Court of Appeals for the Ninth Circuit upheld the Legal 
Arizona Workers Act on principles of state police power against 



June 2011	 69

a challenge that the law was preempted by federal immigration 
law. The court held that the state law, which revoked the 
license to do business within the state from employers of illegal 
aliens, was not expressly preempted by the statutory provision 
prohibiting states from imposing civil or criminal penalties, 8 
U.S.C. §1324a(h)(2), nor was it preempted by implication.

Similarly, the Ninth Circuit held in Gonzalez v. City of 
Peoria12 that Arizona officers were not precluded from arresting 
illegal immigrants for violations of federal immigration law 
because Arizona state law authorized officers to arrest those 
unlawfully present in the state in violation of federal law, upon 
probable cause to believe the arrestee had illegally entered the 
United States. The conclusion “that concurrent enforcement 
of federal law is permitted unless state and local enforcement 
actually “impair[s] federal regulatory interests” favors state 
enforcement absent express congressional exclusion.

The source of this authority flows from the states’ retained 
status as sovereign governments possessing all residual powers 
not abridged or superseded by the U.S. Constitution. This 
same inherent authority is exercised whenever a state law 
enforcement officer makes an arrest for a federal crime. That 
officer is not acting pursuant to delegated federal power but 
is exercising the inherent power of his state to assist another 
sovereign. Numerous decisions uphold the premise that state 
police officers are authorized to make arrests for federal offenses 
without an arrest warrant and without explicit authorization 
from Congress.13

II. Federal Law Encourages Collaborative Assistance from 
State and Local Law Enforcement.

Far from broadly preempting state efforts of the kind 
at issue with Arizona’s SB 1070, the immigration statutory 
scheme adopted by Congress actually demonstrates a clear 
legislative goal of involving state and local law enforcement 
in the enforcement of federal immigration law. According to 
the Congressional Research Service in a major 2009 report 
addressing the role of state and local law enforcement in the 
enforcement of immigration law, there had been a trend in 
the federal courts and the executive branch (at least until the 
contrary efforts by the Department of Justice in the Arizona 
litigation) to recognize “that states have ‘inherent’ authority to 
enforce at least the federal criminal law related to immigration” 
and that “[t]his inherent authority position is now apparently 
beginning to be expressed with regard to the enforcement of 
the civil aspects of immigration law as well.” The CRS report 
acknowledges that “Congress may authorize the states to assist 
in enforcing both,” and also acknowledges that state officers 
may exercise this authority to the degree permitted under 
federal and state law.”14

Numerous provisions of the Immigration and Nationality 
Act codified under Title 8 of the United States Code provide 
for a cooperative relationship between federal officials, on the 
one hand, and state and local law enforcement, on the other. 
Section 1103, for example, permits the Attorney General 
to deputize local law enforcement if a “mass influx of aliens 
arriving . . . near a land border[] presents urgent circumstances 
requiring an immediate Federal response.”15 Section 1373 
requires information sharing between federal immigration 

officials and state and local law enforcement.16 Sections 1103, 
1369, and 1370 describe federal reimbursement of state 
expenses related to aliens.17 Sections 1226 and 1366 provide 
for sharing of resources and other information.18 Sections 1227 
and 1358 provide for additional miscellaneous jurisdictional 
cooperation.19 And Section 1357 permits the Attorney General 
to enter into agreements whereby state or local law enforcement 
may “perform a function of an immigration officer in relation 
to the investigation, apprehension, or detention of aliens in the 
United States.”20 The myriad cooperation agreements that have 
been entered into pursuant to this provision demonstrate the 
collaborative policy goals that Congress sought to achieve. As 
explained on the website of the United States Immigration and 
Customs Enforcement (hereinafter “ICE”), “ICE Agreements 
of Cooperation in Communities to Enhance Safety and 
Security (ACCESS) provides local law enforcement agencies 
an opportunity to team with ICE to combat specific challenges 
in their communities.”21

In addition, Section 287(g) of the Immigration and 
Nationality Act, added by the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996,22 provided a 
mechanism to delegate federal enforcement authority and 
effectively deputize members of state or local law enforcement 
agencies to perform such “function[s] of an immigration 
officer.” Such 287(g) authority includes not only the power to 
arrest, but also the power to investigate immigration violations, 
the power to collect evidence and assemble an immigration 
case for prosecution or removal, the power to take custody of 
aliens on behalf of the federal government, and other general 
powers involved in the enforcement of immigration laws.23 The 
Heritage Foundation’s James Carafano, testifying before the 
House Select Committee, noted that the 287(g) directive was 
clear enough to “shift liability [for civil claims] to the federal 
government,” providing “additional immunity for the state law 
enforcement officers enforcing federal laws.”24

Arizona, California, Florida, and Alabama have elected to 
participate in this program under Memoranda of Understandings 
(MOU). The Florida MOU became effective in 2002 and 
allows for thirty-five Florida law enforcement officers trained 
and delegated specific immigration enforcement powers; the 
Alabama MOU was entered in 2003, whereby ICE agreed to 
send at least three additional federal supervisory immigration 
agents to the state, and twenty-one Alabama state troopers 
entered five weeks of immigration enforcement training; 
the Arizona Department of Corrections entered into a “jail-
based” MOU with the Department of Homeland Security in 
September 2005, “in an effort to enhance Arizona’s capacity 
to deal with immigration violators in Arizona.” According to 
ICE, as of November 2008, “more than 950 officers have been 
trained and certified through the 287(g) program under 67 
active MOAs.”25

Instead of recognizing how this myriad of federal statutory 
authority supports federal-state cooperation in law enforcement, 
the Department of Justice apparently is of the view that these 
federal statutes provide the exclusive means by which state and 
local law enforcement officials are permitted to assist in the 
enforcement of federal immigration law. But that has the nature 
of state power exactly backwards. States don’t draw authority 
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from Congress or the U.S. Constitution. They derive it from 
their state constitutions, to the extent not expressly prohibited 
by the Federal Constitution. All of these federal provisions 
therefore have to be couched as authorization to the Department 
of Justice to cooperate with the states, not the other way around. 
States remain free to act unless specifically prohibited. Indeed, 
where, as here, the legislative scheme so clearly manifests a 
policy of cooperative enforcement of federal immigration laws, 
the requirement of clear intent to preempt the very assistance 
of state and local law enforcement that is otherwise so broadly 
encouraged is even more pronounced. And there is no intent to 
preempt expressed in the statutes adopted by Congress.

III. The Federal Government’s Plenary Power Over 
Immigration Is Assigned to Congress, Not to the President 

Acting Alone.

That the states retain significant police power to act in 
ways that impact immigrants is not the end of the inquiry, 
of course. The overlapping state authority cannot be used to 
set national immigration policy or otherwise interfere with 
national immigration laws adopted by Congress. Yet the federal 
lawsuit against Arizona’s SB 1070 complains that Arizona is 
assisting with the enforcement of federal immigration law, 
not undermining it. The lawsuit is therefore based on a rather 
unique contention, namely, that the national executive’s 
decision not to enforce federal immigration law preempts state 
efforts to further federal immigration law. The lawsuit thus 
pits the federal executive not just against the states but against 
Congress as well.

The Supreme Court’s pronouncements about where 
the Constitution assigns plenary power over immigration 
policy have been clear. The power lies with Congress, not 
with the President acting alone. Under the U.S. Constitution, 
Congress is vested with the power to “establish [a] uniform 
Rule of Naturalization.”26 “For more than a century it has 
been universally acknowledged that congress possesses authority 
over immigration policy as ‘an incident of sovereignty.’”27 In 
Kleindienst v. Mandel, the Supreme Court specifically referred to 
the immigration powers of Congress as “plenary,” and similarly 
referred to them as “sweeping” in United States v. Hernandez-
Guerrero.28 “[T]hat the formulation of [immigration] policies 
is entrusted exclusively to Congress has become about as firmly 
embedded in the legislative and judicial tissues of our body 
politic as any aspect of our government.”29 Indeed, the Supreme 
Court has made it clear that over “‘no conceivable subject is the 
legislative power of Congress more complete than it is over’ the 
admission of aliens.”30

Given this frequent recognition of Congress’s plenary 
power to set immigration policy, it is quite odd for the Justice 
Department to contend that the executive branch has plenary 
power not only not to enforce congressional immigration policy 
but to preemptively prohibit the states from doing so.

The oddity of the Justice Department’s position 
becomes even more stark when viewed in light of the Supreme 
Court’s presumption against preemption of state law. In the 
immigration context, any claim that the federal government has 
occupied the field should be associated with clear congressional 
authority and express intent to exclude state law enforcement. 

The Supreme Court established in De Canas v. Bica, when it 
upheld a California statute penalizing employers who hired 
illegal immigrants, that “[not] every state enactment which in 
any way deals with aliens is a regulation of immigration and 
thus per se pre-empted by [federal] power, whether latent or 
exercised.”31 The Court acknowledged that the pre-emption 
“impermissibility test” in this policy domain is whether the state 
legislation “imposes additional burdens not contemplated by 
Congress,” noting that states can “neither add to nor take from 
the conditions lawfully imposed by Congress upon admission, 
naturalization and residence of aliens in the United States or the 
several states.”32 The Arizona statute does not violate that test.

Hines v. Davidowitz, so heavily relied upon by the 
Department of Justice and other opponents of Arizona SB 1070, 
is not to the contrary. At issue in that case was Pennsylvania’s 
Alien Registration Act, which imposed processes and penalties 
well beyond what Congress had provided. The Court defined 
state efforts to “restrict, limit, regulate, and register aliens as 
a distinct group [as] not an equal and continuously existing 
concurrent power of state and nation” but, importantly, 
the analysis turned on whether “Congress [had] acted in 
such manner that its action should preclude enforcement of 
Pennsylvania’s law.”33 Thus, congressional legislative intent and 
action continues to establish the parameters of immigration 
policy and its preemptive effect. Unless Congress affirmatively 
prohibits consistent and cooperative state enforcement efforts, 
the states are not barred from the exercise of their inherent 
police powers. As the Supreme Court in both De Canas and 
Hines seemed to recognize, but the Department of Justice in the 
present litigation has not, the states do not draw their authority 
from the Federal Constitution. They do not need Congress’s 
permission to exercise police powers, even if the exercise has 
a collateral impact on immigration or immigrants. They only 
need not to have been barred by Congress, acting to further in 
a valid way a power assigned to the Congress.

Absent clearly expressed intent by Congress to preempt 
state law, therefore, “state law is not preempted.”34 When a 
state exercises its police powers, the presumption is against 
preemption. When Congress legislates “in a field which 
the States have traditionally occupied . . . we start with the 
assumption that the historic police powers of the States were 
not to be superseded by the Federal Act unless that was the clear 
and manifest purpose of Congress.”35

Surely the letter and spirit of SB 1070 passes even a 
generic preemption test like that recognized by the Supreme 
Court in Gade v. National Solid Wastes Management Association 
where “any preemption case” should be a task of “determin[ing] 
whether state regulation is consistent with the structure and 
purpose of federal law as a whole.”36 

IV. Even if the President Has Foreign Policy Powers Sufficient 
to Permit Non-Enforcement of Federal Immigration Law as 
a Permissible Policy, in the Face of Contrary Congressional 
Policy, Those Decisions Must Be Made More Formally than 

Has Been Done Here. 

The DOJ has also contended that the President’s policy 
of non-enforcement is permitted by the President’s powers in 
the realm of foreign affairs, and that any attempt by Arizona 
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or any other state to assist in the enforcement of immigration 
statutes adopted by Congress would interfere with those powers 
and are therefore necessarily preempted. While DOJ’s premise 
is undoubtedly correct—the President is clearly the nation’s 
chief organ in the foreign affairs arena,37 the superstructure 
DOJ tries to erect on that premise presses the authority well 
beyond the breaking point.

The President could negotiate a treaty that touches on 
immigration policy, for example, and once ratified by the Senate, 
that treaty would have the force of law.38 Yet, significantly, even 
a treaty would give way to a subsequent act of Congress in 
areas within the legislative authority of Congress, particularly 
including Congress’ plenary power over immigration.39

This is particularly true in matters affecting domestic laws 
and the internal policy of the country. As the Supreme Court has 
recently held, although the President has an array of political and 
diplomatic means available to enforce international obligations, 
“the responsibility for transforming an international obligation 
arising from a non-self executing treaty into domestic law falls 
exclusively to Congress, not the executive.”40 In Medellin, the 
President sought to transform international obligations under 
a non-self executing treaty into binding federal law, operative 
against the states, without an act of Congress.41 The court 
reasoned that “a non-self-executing treaty, by definition, is one 
that is ratified with the understanding that it is not to have 
domestic effect of its own force,” and such an “understanding 
precludes the assertion that Congress has implicitly authorized 
the President—acting on his own—to achieve precisely the 
same result.”42

The Supreme Court emphasized that the President’s 
authorization to represent the United States in the international 
context speaks to his international responsibilities, and does 
not grant him unilateral authority to create domestic law.43 The 
Court clarified that the combination of a non-self-executing 
treaty without implementing legislation does not mean the 
President is precluded from complying with an international 
treaty obligation, only that he is constrained from giving it 
domestic effect, and cannot rely on it to “establish binding 
rules of decision that preempt contrary state law.”44 The Court 
concluded by holding that in the absence of implementing 
legislation, the President’s international obligations under 
a non-self-executing treaty do not create binding domestic 
law.45

What was true in Medellin is even more true here, since 
DOJ does not even purport to rely on a treaty obligation, but 
merely on the President’s amorphous authority over foreign 
affairs and diplomacy.46 Whether such an interest could ever 
suffice to trump a state’s attempt to assist with enforcement of 
immigration laws duly enacted by Congress, Medellin clearly 
requires more than the President’s informal say so. Yet, absent 
the more formal process for creating domestic law that Medellin 
holds is required, state judges and other state officials remain 
obligated to enforce federal law as it is written, not as the 
President would like it to be.47

CONCLUSION

Exercising its inherent police powers, Arizona has 
sought to protect its citizens and lawful residents from the 

collateral consequences of illegal immigration and the federal 
government’s failure to control our nation’s borders. It has 
done so by authorizing its own law enforcement officials to 
assist with the enforcement of federal immigration law, and 
thus is furthering the immigration policy actually adopted by 
Congress, without adding to or detracting from requirements 
established by Congress. Under a proper understanding of 
Congress’s plenary powers over immigration and naturalization, 
and the separate but complementary role that states play in “our 
federalism,” Arizona was well within its rights to adopt SB 1070. 
Indeed, given the border lawlessness that Arizonans are facing, 
it is not a stretch to argue that the Arizona government may 
well have been duty-bound to take some such action.
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