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Barack Obama campaigned on a promise to bring 
ethics to Washington. On January 21, 2009, one 
day after becoming President, he delivered on this 

promise by signing an Executive Order that purported to slam 
shut the revolving door between the private sector and his 
Administration. He made clear his expectation that members 
of his Administration are to serve the public free of whatever 
confl icts of interest might get in the way.

Will government ethics really change for the better under 
President Obama, or will things get worse? Will it be more of 
the same? It is too early to tell, but the signs we have seen thus 
far demonstrate how diffi  cult it will be for the President to make 
headway against imbedded confl icts of interest in Washington. 
Th e President’s chances of success in this area will depend on the 
priority he gives to government ethics over his other policy and 
political objectives. It is not at all clear where government ethics 
stands on his priority list relative to the many other promises 
he made to the people who elected him.

This essay discusses a sampling of important issues 
in government ethics and an assessment of what the 
Administration has accomplished in each. A more complete 
assessment will require more space than this essay will allow 
and also will require more time to observe what the President 
is able to accomplish.

A fi rst priority at the beginning of an Administration is 
appointing senior offi  cials who have demonstrated integrity 
and sound judgment. Some Presidents get off  to a bad start 
by indiscriminately relying on friends from their home state 
for senior appointments (recall Bert Lance in the Carter 
Administration and many others since then). For a President 
coming from Chicago, indiscriminate home-state appointments 
could have been an ethical disaster (in the past year the 
President’s Senate seat was added to the long list of things 
politicians put up for sale in Illinois). Although the President 
brought some people from Illinois to Washington, fortunately 
he avoided the more sordid elements in state politics and 
turned instead to persons who like himself keep a respectable 
distance from corruption (former Illinois Congressman Rahm 
Emanuel as White House Chief of Staff , Chicago schools chief 
Arne Duncan as Education Secretary, and Valerie Jarrett as 
White House director of Intergovernmental Aff airs are a few of 
his better home-state picks). Surprisingly, most of the vetting 
problems in this Administration have not been with people the 
President brought from Illinois.

Th ere have, however, been problems with the vetting 
process for senior appointments, particularly in the fi rst few 
months of the Administration. This process—sometimes 
called a “sex, drugs and rock and roll” review—involves an FBI 
background check before an appointment is announced and is 
supposed to ferret out candidates who don’t pay their income 
taxes, don’t pay their nanny taxes or hire illegal immigrants, 
have prior criminal convictions or adverse civil judgments, 
have problematic corporate or charitable board memberships, 
have diffi  culty living in monogamous relationships, or have 
anything else in their background that could refl ect badly 
on the President. Th is process—which infamously failed the 
Bush White House in the Bernie Kerik nomination but rarely 
since then—appeared to be broken for the Obama team in 
the months after the 2008 election. Vetting failed to detect 
problems with at least three cabinet level nominations: the 
successful nomination of Treasury Secretary Timothy Geithner, 
who failed to pay some of his taxes; the failed nomination 
for Heath and Human Services Secretary of former Senator 
Th omas Daschle, who did not pay some of his taxes and who 
had confl icts of interest within the private sector; and the failed 
nomination for Commerce Secretary of New Mexico Governor 
Bill Richardson, who was in the midst of an uncomfortable 
criminal investigation into awards of state contracts to campaign 
contributors. Th ere were problems with vetting some lower level 
appointments as well.

One of the President’s key appointments has not received 
much attention as a vetting problem, although the facts suggest 
it was a problem. Th e appointment lies at the heart of a dilemma 
that the President inherited but that, if mismanaged, could 
damage his Presidency: Afghanistan.

Richard Holbrooke is a talented if controversial diplomat 
with a track record in Kosovo, and he brings this experience to 
his present position as liaison between the United States and 
parties interested in the War in Afghanistan. Holbrooke was 
also, however, a director of AIG between 2001 and 2008, was on 
AIG’s compensation committee, which handed out millions in 
bonuses to executives who brought AIG to disaster, and resigned 
from AIG in the summer of 2008, just as things were falling 
apart. Th e badly managed AIG has since become an enormous 
money pit for federal tax dollars as a cornerstone of the bailout 
of the fi nancial services industry. President Obama has observed 
that “[n]obody here was responsible for supervising AIG and 
allowing themselves to put the economy at risk by some of the 
outrageous behavior that they were engaged in.” Th e President 
presumably meant to say that the persons who were responsible 
were at AIG, and those persons did not do their jobs.

Earlier, Holbrooke also had trouble with a core statute 
regulating the revolving door between government and the 
private sector. He left the Clinton Administration to pursue 
investment banking. Th e Department of Justice subsequently 
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alleged that he violated post-employment rules in a criminal 
statute by representing back to the State Department on behalf 
of an investment bank when he was prohibited from doing 
so, charges which were later settled with payment of a $5000 
fi ne.1

Th ere is reason to wonder whether a man who could not 
identify confl icts of interest of his own as a former government 
employee and then failed again to identify confl icts of interest 
and business risks at AIG can eff ectively deal with a geographic 
region riddled with government corruption, not to mention Al 
Qaeda and the Taliban. Holbrooke is among those pushing for a 
larger military commitment in Afghanistan, but is he oblivious 
to the risk that the region could become a bottomless pit for 
American money and human lives? Will Holbrooke’s tough talk 
with the Afghan government be enough to turn the situation 
around, or is it as irretrievable as our alliance in the 1960’s with 
the corrupt government of South Vietnam? Regardless of how 
one comes down on the merits on these diffi  cult questions, 
persons of diff ering views should agree that we want to have 
confi dence in the good judgment and oversight capability 
of people in charge of our diplomatic and military eff orts in 
Afghanistan. If Holbrooke cannot show better judgment this 
time around than he has in the past, he should step aside and 
allow someone else to do the job.

Background investigations for incoming offi  cials may not 
be the Obama Administration’s strong suit, but a related area in 
which the President has had more success is limiting confl icts of 
interest that incoming offi  cials bring from the private sector. It 
is in this area that the President’s Executive Order of January 21 
tightened up the rules.2 Among other things, the Order requires 
incoming Administration appointees3 to sign a pledge that, 
for two years, they won’t work on particular matters involving 
specifi c parties, including regulations and contracts that are 
“directly and substantially” related to their former clients or 
employers.4 Th e Order imposes even stricter rules on incoming 
appointees who are registered lobbyists.5 Th e Order recognizes 
that the revolving door into government is a serious problem 
and at least attempts to deal with it.6

Th ere could, however, be problems with implementation 
of the Order. So many senior government offi  cials come in 
from the private sector that this is a diffi  cult area to regulate. 
If restrictions are too onerous, people from the private sector 
will not agree to serve. Indeed there is already controversy over 
how many waivers from the Executive Order will be granted, 
as well as over whether agency lawyers will interpret the Order 
narrowly to require recusals from some matters but not others.7 
If too many waivers are granted or the Order is interpreted too 
narrowly, its purpose will be compromised.

Th e President’s Order also addresses the revolving door out 
of government and the excessive infl uence former government 
offi  cials can exert on their agencies. For senior Administration 
offi  cials, the Order lengthens the post-employment ban on 
“representing back” to their former agencies from one year to two 
years.8 Administration appointees who leave to become lobbyists 
are required to promise not to lobby other Administration 
appointees for the remainder of the Administration.9

Th ere are several diffi  culties with this approach. First, 
a pledge of this sort is diffi  cult to enforce vis-à-vis former 

Administration offi  cials after they leave the government. It 
lacks the teeth of the existing law (a one-year ban for senior 
officials, a two-year ban for very senior officials, and no 
additional restrictions for lobbyists) in 18 U.S.C. 207, which, 
although narrower in scope, is a criminal statute rather than a 
pledge. Second, if violations of the criminal statute 18 U.S.C. 
207, which Richard Holbrooke was charged with violating, 
are not prosecuted as vigorously as they should be and are not 
considered impediments to future government appointments, 
it is diffi  cult to envision government offi  cials taking the pledge 
in the President’s Order seriously. Th e President should have 
urged the Justice Department to step up enforcement of the 
existing law and should have categorically barred persons who 
violated the existing law from serving in his Administration. 
Th ird, the pledge will be meaningless if the President releases 
his appointees from the pledge by rescinding or amending 
the order at the end of his Administration, which is what 
President Clinton did with another similar order at the end of 
his administration. Th e President should make it clear that this 
will not happen, that the rule he announces now will remain 
the rule when his Administration draws to a close and his 
appointees seek opportunities outside the government. Persons 
who violate the pledge should not be welcomed back into any 
future administration.

Th e President deserves credit for taking unprecedented 
steps in the Executive Order of January 21, 2009 to limit 
lobbyists’ infl uence on government and to address the more 
problematic aspects of the revolving door from the private 
sector in and out of government. It remains to be seen whether 
the President can stay the course or whether exceptions will 
swallow the rules. It also remains to be seen whether, despite 
the stricter rules the President has imposed, he can attract to the 
federal government people with private sector expertise whom 
the government needs.

Th e revolving door furthermore is not the only means 
by which lobbyists and other private sector interests infl uence 
government decisions. Partisan politics and campaign 
contributions are an even bigger factor. From this perspective, 
it is troubling that the President has retained the White House 
Offi  ce of Political Aff airs (OPA). OPA was for much of the 
George W. Bush Administration run by Karl Rove. Senator 
John McCain promised in the 2008 presidential campaign to 
abolish the OPA and move most of its functions over to the 
Republican National Committee. Th e issue, however, received 
little attention and Senator Obama was not forced to match or 
even address this campaign promise. Under President Obama, 
OPA has been taken over by Patrick Gaspard, a labor union 
advisor from New York.

Political advisors have a long history in the White House. 
Beginning in the Reagan Administration, they worked within a 
separate OPA with its own head. A number of factors, including 
the so-called “permanent campaign” that began in the Clinton 
years and lasts all four years of a President’s term, demand for 
campaign contributions, and the enhanced role of lobbyists 
and interest groups in elections, have drawn OPA into purely 
partisan politics not only for the President’s reelection but for 
members of Congress.
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Th e work of OPA staff  members is twofold. First, they 
advise the President on the political viability of Administration 
policies. Second, on “personal” time, they moonlight for the 
President’s political party—among other things, speaking at 
campaign events, coordinating strategy with candidates, and 
facilitating political work by other Administration offi  cials.

Th e theory behind this dual role is that a benefi cial 
synergism will result. Political work is not part of the offi  cial 
duties of White House staff  members, but it puts them in 
contact with candidates, grass roots political organizations, 
and pollsters. Presumably, knowledge gained thereby informs 
offi  cial-capacity political advice to the President.

Th ere are, however, ethical and practical problems with 
this arrangement.

Th e fi rst problem is legality. Th e Hatch Act prohibits 
government offi  cials from engaging in political activity using 
offi  cial titles or at government expense. Most government 
offi  cials may not participate in political activity while on 
government property or during working hours. An exception, 
however, allows senior political appointees to do so provided 
they do not use their offi  cial titles or incur additional expense 
for the government.

Th is exception permits some people to do both offi  cial 
and political work in the same offi  ce, provided they purport to 
distinguish between the two. Numerous gadgets—BlackBerries, 
cell phones, computers, etc.—are thus provided by the RNC 
or the DNC to OPA staff  and some other Administration 
offi  cials. Modern technology makes it easier than it once was to 
coordinate with political campaigns. Calls coming from White 
House offi  cials on DNC cell phones and emails sent on DNC 
BlackBerries are, legally, not coming from the White House at 
all. Th ey are merely “personal capacity” communications by 
persons who happen to be White House staff .

Th ese distinctions are more theoretical than real. In most 
Administrations OPA staff  members use the same internal 
reporting structure to coordinate political activity that they 
use for offi  cial duties. When they make phone calls or send 
email, everyone knows where they work. When they speak at 
campaign events, everyone knows who they are. Calling partisan 
political activity by White House staff  “personal” rather than 
“offi  cial” is a legal fi ction.

Th e second problem is confl ict of commitment. Th ere is 
no way of knowing how much time is spent on politics instead of 
offi  cial duties because time records for senior political employees 
are not required. Presumably, records of reimbursements they 
receive from campaigns for travel expenses are fi led with the 
FEC, but this information is diffi  cult for the public to obtain. 
Little is known, for example, about how many trips are taken 
by OPA staff  and who pays for them.

Th e third problem is confl ict of interest. Many contacts 
made in partisan politics are with fundraisers and donors. Th e 
Hatch Act allows government employees to speak at fundraisers 
provided they do not explicitly ask for money (another legal 
distinction with little grounding in reality). White House 
staff  and other Administration offi  cials are highly sought-after 
speakers because they fi ll the room with paying customers.

These customers usually want something in return. 
Lobbyists are among the most frequent attendees (some 

fundraisers are hosted by lobbyists). Government offi  cials 
learn at these events what contributors want. Offi  cial-capacity 
advice based on these views refl ects a well-heeled segment of the 
President’s political party, but does not necessarily encapsulate 
what is best for the country or even what is politically viable.

Concurrent political and offi  cial roles thus put government 
offi  cials in an untenable position. Critics often blame OPA staff  
members for the resulting problems and claim things would be 
better if another political party controlled the White House. 
Th ese problems, however, are inevitable.

Retaining the White House OPA can work for the Obama 
Administration, but an ethical quagmire will be inevitable unless 
the role of OPA changes. OPA staff , along with other White 
House staff  and senior Administration offi  cials, should not 
personally participate in partisan politics. Th e President should 
be assisted by a staff  with undivided loyalties to the government 
and not beholden to the supporters of a political party.

One key area where the Offi  ce of Political Aff airs is 
often involved, and sometimes clumsily involved, is personnel 
decisions. On the whole, this White House has received relatively 
little criticism for the type of blatant politicization of hiring and 
fi ring decisions that characterized the early days of the Clinton 
Administration, when Republican U.S. attorneys were fi red en 
masse and even the White House Travel Offi  ce was a vehicle for 
political patronage (the most noted controversy over politicized 
fi rings in the George W. Bush Administration occurred in the 
second term with the U.S. attorney fi rings). Th ere has been, 
however, at least one glaring exception—the fi ring by President 
Obama of a Republican inspector general in a manner that 
showed insensitivity to the Inspector General Reform Act of 
2008, a statute that Senator Obama had sponsored in Congress 
in order to depoliticize hiring and fi ring of inspectors general. 
Th e fact that the fi ring of this Inspector General was delegated 
to, of all people, the chief White House ethics lawyer, made 
the episode even more discomforting.

Gerald Walpin had been appointed by President Bush, 
and confirmed by a Democratic-controlled Senate, to be 
the Inspector General for the Corporation for National and 
Community Service, which oversees AmeriCorps. In 2009, 
Walpin was a holdover from the Bush Administration and was 
widely known to be a conservative Republican. Th e Board of the 
Corporation complained to the White House in May 2009 that 
Walpin was ineff ective.10 Walpin had also recently completed 
an investigation of St. Hope Academy, a nonprofi t founded by 
Kevin Johnson, now Mayor of Sacramento and a political ally of 
the President. Walpin had referred Johnson for prosecution; the 
Acting United States Attorney declined to prosecute and instead 
settled the case with St. Hope Academy, which was required 
to return hundreds of thousands of dollars to Americorps. Th e 
United States Attorney then wrote a letter to the Council of 
the Inspectors General on Integrity and Effi  ciency strongly 
criticizing Walpin for being one-sided and overzealous in the 
investigation. Th e Council, however, never got a chance to 
complete an investigation of the issues raised in the Acting U.S. 
Attorney’s letter (the Council was established under the 2008 
Reform Act, and its purpose includes investigating allegations 
against an IG and recommending appropriate action). Th e 
President fi red Walpin fi rst.
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Norman Eisen, the chief White House ethics lawyer, called 
Walpin on June 10, 2009 and told him to resign within one 
hour or be fi red. Walpin did not resign and was fi red later that 
same day with 30 days paid leave prior to termination. His access 
to his offi  ce and to government email was cut off  immediately.  
President Obama then sent a brief letter to Congress stating 
that Walpin had been fi red because the President no longer had 
“confi dence” in him. Members of Congress from both parties 
said this was an insuffi  cient explanation and clamored for the 
meaningful report of the reasons for the fi ring contemplated by 
the 2008 Reform Act (the Act requires the President to report 
to both houses of Congress the reasons for fi ring or transferring 
an IG at least 30 days before a fi ring or transfer of an inspector 
general). A few days later, Eisen wrote a letter to three individual 
Senators reciting the criticism of Walpin’s conduct by the 
Acting U.S. Attorney and also stating that Walpin had appeared 
“disoriented” and “confused” at a recent Americorps board 
meeting. Eisen also met with congressional staff  persons to 
explain the fi ring. Some members of Congress were not satisfi ed 
with any of these explanations and wondered how Walpin could 
be both overzealous and one-sided and yet “disoriented” and 
“confused” (Walpin is 77 years old, but by all accounts from 
colleagues in and out of government, including former White 
House Counsel Bernard Nussbaum, he is still very sharp11). Th e 
fact that he was transferred to 30 days administrative leave rather 
than allowed at least 30 days to wrap up his responsibilities also 
appeared to be, at best, an eff ort to technically comply with the 
Reform Act while avoiding its intent.

Regardless of the merit of this fi ring, or lack thereof, the 
White House appeared oblivious to the fact that Congress 
had enacted a law specifi cally designed to avoid unexplained 
fi rings of inspectors general and that Congress had in that 
same statute demanded a meaningful opportunity to discuss 
with the President the prospective fi ring of an inspector general 
before the President made his fi nal decision. Congress had also 
intended the Council of the Inspectors General, not the White 
House, to address in the fi rst instance allegations of misconduct 
by inspectors general.

Furthermore, fi ring people does not belong in the White 
House ethics lawyer’s job portfolio. Th e ethics lawyer’s job 
is advising the President and White House staff  on ethics, 
not making or implementing policy or personnel decisions, 
particularly decisions that appear to have a strong political 
component. Indeed, the ethics lawyer’s job is to put the 
brakes on when a proposed White House action raises the 
appearance of impropriety, for example, by violating the spirit 
if not the letter of an act of Congress. When someone has to 
tell the political people in the White House that they cannot 
do something they want to do, that person is often the White 
House ethics lawyer. Much of this advice is private, and when 
the political people decide to do something that is arguably 
inappropriate, they should not ask the White House ethics 
lawyer to do it for them.

Here, the best advice would have been for the President 
to stay as far away from the Walpin situation as possible, 
until the Council finished its investigation and made a 
recommendation. Only in the most urgent of circumstances 
would the White House want to take immediate action. An 

allegedly overzealous—or alternatively “disoriented”—IG at 
Americorps doesn’t come close. Also, if someone were going to 
take the ill-advised step of calling Walpin and pressuring him 
to resign, and then explaining this step to upset members of 
Congress, that person should not be the White House ethics 
lawyer.

Turning to broader concerns, if there is one aspect of the 
President’s policies that is worrisome from a government ethics 
perspective, it is his acceleration of a trajectory already set by his 
predecessors toward expanding the size of government and the 
scope of government’s responsibilities. Presidents Clinton and 
Bush did much the same, although there was sometimes talk of 
making government smaller, more responsive, and more effi  cient. 
More money is passing through the hands of government than 
ever before, and government is trying to solve problems in 
areas as diverse as homeland security, health care, bailouts of 
failing companies, and military support for struggling foreign 
governments. In some of these areas, government engagement 
and expenditure is needed, and in others not, policy issues that 
will not be discussed here. Regardless, expansion of government, 
particularly rapid expansion of government into new areas of 
engagement without suffi  cient attention to confl icts of interest 
and other ethics issues, can, and already has, come at the expense 
of government integrity.

As the United States most recently learned in Iraq, wars 
pose enormous risk to the ethics of government offi  cials. Billions 
of dollars are spent, and confl icts of interest and other problems 
plague relationships between the United States government and 
its own civilian and military employees. Part of the problem 
is the number of outside entities we rely upon to do jobs we 
cannot do or don’t want to do to achieve military and political 
objectives, including private companies such as Halliburton 
and Blackwater, nongovernmental organizations (NGOs), 
and foreign governments that purport to be our allies. Th is is 
nothing new. Th e American Revolution,12 the Civil War, World 
War II, and just about every other war saw not only a rise in 
patriotism but private profi teering by persons eager for a share 
of the money the government spent on those wars. President 
Obama’s most immediate engagement is Afghanistan, but that 
confl ict could easily spill over into other countries in the region. 
Th e United States also is not fi nished in Iraq. Iran, Korea, a 
growing number of terrorism cells in Africa, and instability in 
Southeast Asia are also concerns. If the United States addresses 
these concerns unilaterally or as a principal protagonist, in 
addition to the fact that United States dollars and soldiers will 
be more at risk than those of other nations, there will probably 
be greater risk to the integrity of our government than when our 
country is at peace. Preparedness for confl icts of interest and 
other ethics problems should be a much greater part of military 
preparedness than it is currently. Th ese problems, however, like 
other problems in war, are sometimes diffi  cult to predict.

After expenditures on foreign engagements, the next 
most pressing concern is expenditures on bailing out private 
companies. Here also, the Obama Administration is making 
relatively minor adjustments to the interventionist approach 
that emerged in the last few months of the Bush Administration. 
Much of corporate America is apparently too big to fail, and the 
government won’t let some companies fail. As I have explained 
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elsewhere in an essay on bailouts and government ethics, this 
role for government is inconsistent with fi duciary obligations 
government offi  cials have in managing public funds.13 Th e risk 
of politicized decisions, confl icts of interest, insider trading, and 
other ethics problems is acute. Th e United States may not be 
able to continue to have a revolving door between the private 
sector and top echelons of government—and benefi t from the 
experience that it brings into government—if government 
offi  cials will not only regulate entire industries but also pick 
winners and losers among particular companies. Th ese problems 
can be mitigated to some extent with stricter ethics rules, more 
systematized approaches to bailouts, and other strategies for 
preparedness, but here also preparedness will only go so far. 
Government ethics, along with the economic system in general, 
would be better off  if the United States could fi nd alternatives 
to bailing out companies that fail.

Th en there is health care. It would be naive to assume that 
restructuring such a massive portion of the American economy 
can be accomplished without confl icts of interest and other 
ethics problems for the government offi  cials who determine 
who pays what and who gets paid what in the new plan. Th ere 
may be other reasons to proceed with health care reform, but 
this part of the cost should not be underestimated. Mitigating 
confl icts of interest and other ethics problems is possible if they 
are honestly acknowledged by the Administration and Congress, 
but these problems cannot be eliminated. Th e President’s 
plan is so general that much of the detail is being supplied by 
Congress (at this point, there are several diff erent versions of 
a plan being proposed). Allowing Congress rather than the 
White House to fi ll in the details avoids one of the political 
pitfalls of the Clinton health plan that in 1993 was sent in a 
near “fi nished” state to a Congress which refused to enact it. 
President Obama’s approach of giving Congress a freer hand, 
however, could give lobbyists the upper hand as they use their 
relationships with hundreds of members of Congress to exert 
infl uence over the fi nal product.

I do not suggest here that the only means of achieving 
good ethics in government is to have no government. I do 
suggest that when government expands the scope and size of its 
responsibilities and commensurate expenditures, government 
ethics problems are likely to expand as well. Th is cost, as well 
as the other costs of government activism and intervention, 
needs to be taken into account when policy makers deliberate 
about what the responsibilities of government should be. 
Unbridled growth of government itself could be the biggest 
threat to government ethics that this President or any other 
will confront.
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specifi cs in—complaints about inspectors general coming from agencies. Absent 
a pressing crisis, it also would be more appropriate for the White House to 
wait to act until specifi c allegations are investigated thoroughly by the Council 
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for the Inspectors General.  

11  See Letter dated June 23, 2009 from 145 lawyers from the New York 
bar, including the author of this essay, to Senator Joseph Lieberman and 
other Senators vouching for Walpin’s abilities (“[W]e have never seen Mr. 
Walpin to be ‘confused, disoriented [or] unable to answer questions.’”).   

12  See Richard W. Painter, Ethics and Corruption in Business and 
Government: Lessons from the South Sea Bubble and the Bank of the United 
States (2006 Maurice and Muriel Fulton Lecture in Legal History, published 
by the University of Chicago Law School) (discussing a fraudulent scheme 
to use the South Sea Company through 1720 to fund England’s national 
debt from wars with Spain, and then the 1789 plan of Alexander Hamilton 
for the United States government to assume the Revolutionary War debt of 
the individual states, which led to profi teering by speculators using inside 
information about the plan to buy up state notes at a fraction of par value).

13  See Richard W. Painter, Bailouts: An Essay on Confl icts of Interest and 
Ethics When Government Pays the Tab (September 2009), posted on SSRN 
at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1470910.


