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Behind the Scenes: A Closer Look at OCR’s Enforcement Authority  
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Further discussion by the author of Title IX sexual assault and sexual 
harassment resolution agreements reached with OCR in 2014 can be 
found at www.educationlawreview.com.
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I. Introduction

By the latest count, 129 institutions of higher educa-
tion are under investigation by the Office for Civil Rights 
(OCR) of the U.S. Department of Education (Department) 
for their handling of sexual violence reports1 under Title IX of 
the Education Amendments of 1972 (Title IX).2 In 2014, six 
institutions of higher education executed Title IX resolution 
agreements concluding pending complaints or compliance 
reviews of sexual violence, sexual harassment, or both.3 These 
resolution agreements are long and complex, and they bind 
colleges and universities to dozens of obligations that impact 
many areas of campus life. While no one questions the bind-
ing nature of these agreements, there is much debate about 
the origin and scope of OCR’s authority to bind colleges 
and universities through such agreements. This article briefly 
analyzes the statutory and regulatory framework underlying 
OCR’s enforcement authority, as well as the application of the 
framework to Title IX resolution agreements. 

II. Title IX Statutory and Regulatory Framework

A. Statute

The key words of Title IX are short and simple: “No per-
son in the United States shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or be subjected 
to discrimination under any education program or activity 
receiving Federal financial assistance.”4 The Department “is 
authorized and directed to effectuate the provisions of section 

1681 [Title IX’s prohibition against sex discrimination] . . . 
by issuing rules, regulations, or orders of general applicability.”5 
Title IX does not grant OCR any authority to “effectuate” the 
prohibition against sex discrimination through sub-regulatory 
guidance.6 “[R]ules, regulations . . . [and] orders of general 
applicability” are the sole means of effectuating or carrying 
out the prohibition of § 1681.7 All three terms have meanings 
distinct from “guidance.”8 

The administrative component of Title IX, 20 U.S.C. § 
1682, specifically authorizes two means of effecting “[c]ompli-
ance with any requirement [rule, regulation or order of general 
applicability] adopted pursuant to this section [§ 1682].” The 
first is “by the termination of or refusal to grant or to continue 
assistance . . . to any recipient to whom there has been an express 
finding on the record, after an opportunity for hearing, of a fail-
ure to comply with such requirement.”9 Section 1682 provides 
a recipient with a formal enforcement process consisting of “an 
express finding on the record, after opportunity for hearing, of 
a failure to comply with such requirement.”10 

The second means of effecting compliance is “by any other 
means authorized by law.”11 The obvious questions that arise 
are “What are these ‘other means’?” and “What is the scope of 
this legal authority?” Section 100.8(a) defines “any other means 
authorized by law” to include a referral to the U. S. Department 
of Justice, or an applicable proceeding under state or local law.12 
This author is unaware of the Department of Education ever 
invoking state or local law proceedings to enforce Title IX.13 

Further, no compliance or enforcement action may 
be taken by the Department of Education against a federal 
funding recipient14 until the recipient has been “advised . . . 
[by the Department of Education] of the failure to comply 
with the requirement and [the Department of Education] has 
determined that compliance cannot be secured by voluntary 
means.”15 By referring to “compliance . . . by voluntary means[,]” 
Congress understood that a separate voluntary effort of some 
kind between the Department and a recipient could potentially 
resolve an issue—apart from “an express finding on the record, 
after [an] opportunity for [a] hearing.”16 The precise contours of 
“voluntary means” are unclear; however, the “voluntary means” 
used by the Department must have a basis in law.17 The word 
“law” occurs once in 20 U.S.C. § 1682. The context suggests 

Note from the Editor: 
This article is about the Department of Education’s Office of Civil Rights’ enforcement authority under Title IX. The Federalist 
Society takes no position on particular legal or public policy matters. Any expressions of opinion are those of the author. 
Whenever we publish an article that advocates for a particular position, as here, we offer links to other perspectives on the issue, 
including ones opposed to the position taken in the article. We also invite responses from our readers. To join the debate, please 
email us at info@fedsoc.org. 

• United States Department of Justice, Civil Rights Division, Title IX Legal Manual, http://www.justice.gov/crt/title-ix (see 
especially Section VII, Federal Funding Agency Methods to Enforce Compliance). 
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“law” means “statute.” By contrast, where Congress intended a 
non-statutory reference in § 1682, such as “rules, regulations, 
or orders,” it so designated.18 When recently presented with a 
similar interpretive question involving the Homeland Security 
Act, the Supreme Court found “Congress’s choice to say ‘spe-
cifically prohibited by law’ rather than ‘specifically prohibited 
by law, rule, or regulation’ suggests that Congress meant to 
exclude rules and regulations.”19 There, Congress used the word 
“law” standing alone, and did not use the phrase “law, rule, or 
regulation.”20 

The negotiations that occur over a Title IX resolution 
agreement appear to be the “voluntary means” used by OCR 
to achieve compliance. However, the larger question of author-
ity for specific remedial actions must be traceable to the Title 
IX statute or other non-Title IX statutory text as discussed 
further below. 

B. Procedural Regulations

1. “Voluntary” and “Informal” Means

In its procedural regulations, the Department includes 
a reference to “informal means,” which can be found at 
34 C.F.R. § 100.7(d)(1) (Resolution of Matters). Section 
100.7(d)(1) provides:

If an investigation pursuant to paragraph (c) of this 
section indicates a failure to comply with this part, 
the responsible Department official or his designee 
will so inform the recipient and the matter will be 
resolved by informal means whenever possible. If it has 
been determined that the matter cannot be resolved by 
informal means, action will be taken as provided for in § 
100.8 [procedures for effecting compliance].21

The question arises whether the statute’s “voluntary 
means” and the regulation’s “informal means” are intended 
to communicate the same message. Neither Title IX, nor its 
implementing regulations, define the term “informal means.” 
Do, therefore, “voluntary” and “informal” means encompass 
the authority of a government agency to demand an infinite 
range of remedial actions of a recipient to achieve compliance 
with Title IX? Based upon OCR’s pattern and practice, OCR 
appears to construe “informal” and “voluntary” expansively 
(i.e. to encompass any remedial action to which a recipient 
will agree in a resolution agreement without regard to any 
independent statutory basis for the remedy). Under such a 
construction, nothing constrains OCR. What remains clear 
is that OCR has not communicated to institutions of higher 
education its specific views of the statutory and regulatory 
limits placed upon its authority to demand specific remedial 
actions. 

2. “Remedial Action”

With respect to remedies, one further regulation warrants 
close attention, 34 C.F.R. § 106.3(a). Section 106.3(a) reads:

(a) Remedial action. If the Assistant Secretary [for Civil 
Rights] finds that a recipient has discriminated against 
persons on the basis of sex in an education program or 
activity, such recipient shall take such remedial action as 

the Assistant Secretary deems necessary to overcome the 
effects of such discrimination.22 

The regulation’s expansive reach—“such remedial 
action as the Assistant Secretary deems necessary”—finds no 
authority in the law’s enforcement scheme as laid out in 20 
U.S.C. § 1682. While § 1682 does authorize the Department 
to promulgate regulations to effectuate or carry out Title 
IX, any regulation written under the authority of § 1682, 
and more specifically any “remedial action,” must derive 
its authority from the text of a law. No part of Title IX nor 
any other law grants such infinite remedial authority to the 
Assistant Secretary as encompassed in 34 C.F.R. § 106.3(a). 
Congress did, however, specifically authorize one form of 
remedial action—the “termination of or refusal to grant or to 
continue assistance . . . to any recipient.”23 

To be sure, § 1682 also states compliance may “be 
effected . . . by any other means authorized by law.”24 However, 
there are no “other means” in the statute granting authority 
to the Assistant Secretary for Civil Rights to take “remedial 
action.” The Department of Education Organization Act does 
not authorize the Assistant Secretary to take remedial actions, 
levy fines, or impose penalties.25 In those instances where the 
Department is permitted to take remedial actions against 
recipients, it is pursuant to express authority.26 

As referenced earlier, under 34 C.F.R. § 100.8(a)  
“[s]uch other means may include, but are not limited to” 
referral of a matter to the U.S. Department of Justice (DOJ) 
“with a recommendation that appropriate proceedings be 
brought to enforce any rights of the United States” or “with a 
recommendation that appropriate proceedings be brought to 
enforce . . . any assurance or other contractual undertaking 
[of the recipient].”27 “Other means” may also include “any 
applicable proceeding under State or local law” or some other 
process not specified in the regulation, though the “means” 
must be “authorized by law.”28 Absent from both § 100.8(a) 
and Title IX is any affirmative authority of the Assistant 
Secretary, for example, to compel a recipient to pay individual 
monetary remedies, conduct climate surveys, or prohibit 
students from serving on sexual violence hearing panels. 

III. Negotiating the Terms of a Resolution Agreement

The scope of OCR’s enforcement authority becomes 
an important consideration when negotiating a resolution 
agreement. OCR relies upon statements found in its sub-
regulatory guidance of April 4, 2011 and April 29, 201429 
in negotiating agreements and in its correspondence with 
schools.30 Yet, the administrative enforcement provision of 
Title IX, 20 U.S.C. § 1682, only authorizes rules, regulations, 
and orders of general applicability as the means to effectuate 
Title IX’s prohibition on sex discrimination. 

Second, OCR makes no reference to its independent 
basis, if any, for certain remedial actions it requires of 
institutions of higher education in resolution agreements. To 
this author’s knowledge, OCR has never cited any specific 
authority or independent statutory basis for requiring a 
recipient to pay individual monetary remedies (e.g. medical 
and counseling expenses) to a Title IX complainant. Such 
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remedies were a part of four of the six resolution agreements 
reached in 2014.31 During the negotiations of at least one 
agreement, OCR expressly required a school to provide 
individual monetary remedies as a condition for reaching an 
agreement.32 The same is true for climate surveys. Climate 
surveys were either mandated or reaffirmed in all six agreements 
reached with institutions in 2014.33 In like manner, schools 
have been pressed to prohibit students from serving on sexual 
violence hearing panels. While there is no legal authority 
for OCR’s position (first articulated in April 29, 2014 sub-
regulatory guidance),34 such prohibitions were alluded to in 
one agreement and two resolution letters in 2014.35 

By contrast, OCR’s legal authority to require (as a part 
of a resolution agreement), the designation of a Title IX 
Coordinator (with appropriate contact information),36 the 
adoption and publication of grievance procedures providing 
for the prompt and equitable resolution of complaints,37 and 
the publication of a Notice of Nondiscrimination with the 
requisite specificity,38 are all authorized remedial actions. 

IV. Conclusion

Though the origin and scope of OCR’s enforcement 
authority has received little attention in recent years, a careful 
review of the Title IX statute, its implementing regulations, 
and applicable procedural regulations39 reveals fundamental 
questions about the outer limits of OCR’s authority to lever-
age certain remedial terms for which an independent basis in 
law may be lacking. 
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