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Title IX

“Making Title IX as strong as possible is a no-brainer,” Vice President Joe Biden told a cheering
crowd at George Washington University this past April.! Biden appeared at GWU to announce
that schools could no longer demonstrate compliance with Title 1X by using the Model Survey,
an instrument designed by the Bush Department of Education to help universities assess relative
male and female interest in college athletics participation. Like Biden, many critics of the Model
Survey see increasing female participation as much as possible as an important moral goal, worth
significant costs. But unlike Biden, proponents of the Model Survey hardly see the issue as a
“no-brainer.” Instead, they are more inclined to emphasize the costs associated with creating new
teams for women. Others have also noted that, in order to ensure proportional representation of
men and women in athletics, some universities have chosen to eliminate men’s teams rather than
add more women’s teams.” This conflict over costs and benefits has animated much of the debate
surrounding Title IX, including the sparring over the Model Survey that led to its rescission.

Background on Title IX

Title 1X of the Education Amendments of 1972 requires that “No person in the United States
shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity receiving Federal financial
assistance.”® In 1979, the U.S. Department of Health, Education and Welfare issued guidance
clarifying this language with respect to athletics stating that it would apply the following test to
determine if an institution is providing non-discriminatory participation opportunities for
individuals of both sexes:

(1)Whether intercollegiate level participation opportunities for male and
female students are provided in numbers substantially proportionate to
their respective enrollments; or

(2)Where the members of one sex have been and are underrepresented
among intercollegiate athletes, the institution can show a history and
continuing practice of program expansion which is demonstrably
responsive to the developing interest and abilities of the members of that
sex; or

(3) Where the members of one sex are underrepresented among intercollegiate
athletes, the interests and abilities of the members of the underrepresented sex
have been fully and effectively accommodated by the present program.*

The three elements of this guidance are often referred to as “prongs,” and a school is in
compliance with Title IX if it is in compliance with any prong. But critics of the guidance
charge that while the three-part test appears to give schools choices regarding how to
comply with Title X, in fact schools can only feel comfortable about their legal
obligations if they are in compliance with the first prong.> For example, these critics
charge, a university is theoretically in compliance under prong two if it can show “a
history and continuing practice of program expansion.” But critics assert that in a world
in which resources are scarce, few if any universities can afford to continue expanding
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athletic programs indefinitely.® Universities hoping to comply under prong two are thus
left to wonder: how much continuous expansion is enough? In practice, the answer might
become: when proportional representation is achieved under prong one.’

Achieving compliance under prong three—by demonstrating that the interests and abilities of the
underrepresented sex have been fully and effectively accommodated—may be even more
difficult. In theory, prong three offers schools a safe harbor: even if athletic offerings are
unequal, a school is in compliance so long as the unequal offerings were not produced by
discrimination. The Department of Education issued a guidance document in 1996 that listed six
different indicators that its Office of Civil Rights (“OCR”) might use to determine that
discrimination did not produce any inequalities, but which also noted that the list of indicators
was not necessarily exhaustive.® The document also did not explain how OCR might analyze a
case in which some of the listed indicators showed unmet interest and others did not. Critics
charged that this list of indicators was therefore too vague to be useful. In particular, the claim
that OCR would look to “participation rates in sports in high schools, amateur athletic
associations, and community sports leagues that operate in areas from which the institution
draws its students” appeared problematic, as determining what is the relevant area from which an
institution draws its students can be quite difficult.” Some of the largest and most selective
national universities, for example, commonly recruit from a national or even international pool
of students. Perhaps because of these problems, many institutions preferred to use prong one or
two. Indeed, only rarely have schools faced with a Title IX complaint been able to demonstrate
compliance with the law under this third prong.*°

The Model Survey

To help schools facing these difficulties with compliance under the third prong, OCR issued
further guidance in 2005.™ This guidance also included a Model Survey, an instrument designed
to measure student interest in participating in intercollegiate varsity athletics. When the Model
Survey indicates insufficient student interest to field a team, OCR indicated that the result would
create a presumption of compliance with Title IX.*? This presumption, however, could be
rebutted with “direct and very persuasive evidence of unmet interest sufficient to sustain a
varsity team.”*3

Critics raised several different concerns about the limitations of the new Model Survey. First,
critics complained that the survey was unlikely to measure women’s interest in sports fairly
because women capable of playing sports, but influenced by negative stereotypes that women
should not be athletes, might indicate on the surveys that they are uninterested in athletics.**
According to these advocates, the purpose of Title IX is to ensure that schools provide women
with adequate opportunities to play sports so that they can overcome the influence of
stereotypes.’® Similarly, Jocelyn Samuels, formerly of the National Women’s Law Center and
now of the Department of Justice, has said that the Model Survey unfairly relies on women’s
self-assessment of their ability to compete athletically at the college level. Again for cultural
reasons, women may be disproportionately likely to assess their own athletic skills too harshly.*®
Still, others have countered these claims by noting that female participation in sports rose
considerably in the years immediately before Title 1X’s passage and has continued to rise.*’ It is



therefore unclear to what extent — or if at all — such stereotypes still resonate with today’s
college-age women.

Secondly, critics of the Model Survey charge that, because the Model Survey is necessarily
administered only to students currently enrolled in a school, it fails to capture the athletic interests of
students who would have attended that school had it offered particular sports. Though some
proponents acknowledge that this is true, they claim that it is unclear from this point alone that these
surveys are inadequate to measure men and women’s relative interest. A simple hypothetical may
best illustrate the point. Imagine a state, Ames, with two large universities — East Ames State and
West Ames State. East Ames State does not offer the imaginary sport of women’s fraggle ball,
whereas West Ames State does. There may be women who might have slightly preferred to attend
East Ames over West Ames had both universities offered fraggle ball. But if there are enough slots
at West Ames to give all the interested women of Ames an opportunity to play fraggle ball, it is not
clear why East Ames should also offer fraggle ball. Indeed, in a world in which university budgets
are often tight, such specialization may even be desirable.

Third, critics (including Samuels) claimed that the Model Survey fails to depict student interest
accurately because the Department of Education permits schools to accept non-responses as
evidence of lack of interest.’® Samuels has suggested that students may not respond to an e-mail
survey for reasons wholly unrelated to interest in sports participation, such as the e-mail survey’s
being caught in a spam filter or a student’s not having time to respond at the moment that she
received the e-mail.*® Supporters of the Model Survey, however, have noted that the guidance
document accompanying the survey explains to schools that they are required to administer it “in
a manner that is designed to generate high response rates.”?° That is, if sending out a single e-mail
does not generate appropriately high response rates, then administration of the survey in this manner
may not be sufficient to bring an institution into compliance.?* The Additional Clarification
document accompanying the Model Survey also suggested that schools distribute the survey by
methods more certain than e-mail to generate large responses— such as, for example, by
incorporating the survey into the mandatory online class registration process.*

Although the Model Survey might have made compliance easier for some institutions, almost no
universities ever actually opted to use it.”® Notably, the NCAA passed a resolution discouraging
their member universities from using the Model Survey.** Myles Brand, president of the NCAA,
told The Washington Post in 2005 that concerns about litigation in part motivated the NCAA’s
decision. “Whether that will be tested in court or some other way, we are waiting to see what the
Women’s Law Center and others might do. We are supportive of their actions,” he said. *°

Because so few institutions ever actually adopted the Model Survey, its rescission will likely have
little short term impact. But, had it not been rescinded, perhaps a plaintiff would have brought a
lawsuit challenging it, just as Brand predicted. Had a court upheld the survey, some institutions
might have chosen not to create or maintain some women’s sports teams. But, as defenders of the
survey might point out, such a decision would have lowered universities’ costs of compliance with
Title IX and possibly freed up resources for other programs that benefit men and women. Notably,
some surveys indicate that women are more interested in certain non-athletic extracurricular
activities than are men.?®



The Model Survey’s rescission may also be a signal of how the Obama administration chooses to
enforce Title IX in other contexts. While praising Title IX’s impact on increasing women’s
participation in athletics, “If pursued with the necessary attention and enforcement, Title IX has
the potential to make similar, striking advances in the opportunities that girls have in the STEM
disciplines."?” The nation’s university science, technology, engineering, and mathematics
departments may thus soon find themselves faced with the task of complying with a regulatory
regime similar to the intercollegiate athletics three part test.

*Alison Schmauch is a Special Assistant/Counsel at the U.S. Commission on Civil Rights.
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“Intercollegiate Athletics Policy Clarification: The Three-Part Test — Part Three.”
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-20100420.html

April 1, 2010, Commission Releases Title IX Athletics Report:
http://www.usccr.gov/press/2010/PR-04-01-10.pdf

“Title IX Athletics: Accommodating Interests and Abilities (PDF)” Report by U.S. Commission
on Civil Rights: http://www.usccr.gov/pubs/Titlel X-2010.pdf

“A Step Backward on Title 1X” by Allison Kasic, Minding the Campus:
http://www.mindingthecampus.com/forum/2010/04/student interest surveys are n.html

"Ending Title IXX A No-Brainer?" by Neal McCluskey, Cato @ Liberty: http://www.cato-at-
liberty.org/2010/04/20/ending-title-ix-survey-a-no-brainer/

“Rescinding of Title IX model survey draws praise from critics” by Erik Brady, U.S.A. Today:
http://www.usatoday.com/sports/college/2010-04-19-title-ix-reaction_N.htm

"Title IX Athletics Policies: Issues and Data for Education Decision Makers" report from the
National Coalition for Women and Girls in Education:
http://www.womenssportsfoundation.org/~/media/Files/PDFs%20and%200ther%20files%20by
%20Topic/Issues/Equity%20Issues/N/Download%20Read%20the%20Full%20Report.pdf
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