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[LLABOR AND EMPLOYMENT LAw

DEBUNKING THE MYTH OF A PRO-EMPLOYER SUPREME COURT

By Daniel ]. Davis

y any measure, the Court’s recently completed term

included a number of victories for employees. Among

other decisions, the Court adopted a broad view of
a discrimination charge and reduced procedural hurdles
employees may face in seeking assistance from the EEOC
(Federal Express v. Holowecki); determined that trial courts
have discretion to admit “me, too” evidence of non-parties
alleging discrimination by persons who played no role in the
challenged adverse employment action (Sprint v. Mendelsohn);
allowed a participant in an ERISA plan to bring an action
to recover losses attributable to an individual account in a
defined contribution plan (LaRue v. DeWblffj; and recognized
a retaliation claim both for Section 1981 actions and under
the ADEAs provision regarding federal employees (CBOCS v.
Humphries and Gomez-Perez v. Potter, respectively). The Court
heard more employment cases than usual and many of those
decisions were favorable to the employee.

A number of news sources, however, indicated that these
victories for employees should be considered a surprise. “The
term... included some wnanticipated developments, like a string
of victories for employees in workplace discrimination cases.”
“The U.S. Supreme Court this year made a number of key
rulings on workplace discrimination which, unusually for the
conservative court, mostly favored workers over their bosses.”

These articles suggest that the current composition of
the Supreme Court would automatically lead to a strong bias
in favor of employers, resulting in a lopsided number of pro-
employer rulings. Indeed, as victories in favor of the employee
occurred during the course of the term, they were depicted as
an aberration. “The Supreme Court during recent terms has
relied on cramped legal analysis to deny fairness to workers
and criminal defendants in several notable cases. Yesterday,
the justices issued a decision remarkable for the fact that it
was unanimous in handing victory to the proverbial fittle
guy.””? “The Supreme Court ruled last week that a group of
employees suing for age discrimination should get their day
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in court even though they filed their complaint on the wrong
form. The decision is noteworthy because it suggests that this
court could be pulling back from what has often seemed like
a knee-jerk inclination to rule for corporations over workers
and consumers.” “Voters in this election year do not appear
to favor the blind deference to corporate power that has been
a theme of the last seven years.”

These sources present an entirely cramped and, as this
article will seek to demonstrate, inaccurate view of the Court,
especially in the area of employment law. This article will
suggest that the notion that the current Court is pro-employer
in employment cases does not withstand scrutiny. To do so, this
article reviews a number of cases from the Court’s employment
discrimination jurisprudence over the past ten years, primarily

* Daniel J. Davis is an attorney at the Washington, DC office of Gibson,
Dunn & Crutcher LLP
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cases under Title VII of the Civil Rights Act of 1964.

A review of those cases shows several trends. First, a
significant number of cases reach a result that should be
considered favorable to the employee. Second, a number of
times the Court reversed a circuit court’s pro-employer position
or decided a case in favor of an employee against the majority
view of the circuit courts that have ruled on the issue. These
cases strongly refute the implication that the Court is generally
pro-employer.

‘These cases instead demonstrate that an approach focused
upon the text of the statute and, in some cases, stare decisis does
not necessarily lead to results that generally favor the employer.
The Court has indeed used these traditional jurisprudential
tools on several occasions to overrule the courts of appeals and
make significant rulings that favor the employee. A review
of these cases does not necessarily mean, however, that the
Court should be considered pro-employee. Instead, these
cases demonstrate that, at least in employment cases involving
statutory interpretation, the Court tends to focus on traditional
legal tools instead of policy arguments regarding a particular
outcome. Such a focus improves the Court’s credibility and
the legal grounding of its employment decisions. In some
circumstances, that focus has led the Court to make rulings that
provide significant certainty to both employer and employee
regarding the meaning of a particular provision.

This article will describe particular cases in the Court’s
employment jurisprudence over the past ten years and in
the process elaborate on the ways these cases refute the
characterization of the Court as pro-employer.

I. TrrLe VII Casgs

Title VII of the Civil Rights Act of 1964 generally
prohibits an employer from “discriminat[ing] against any
individual with respect to his compensation, terms, conditions,
or privileges of employment, because of such individual’s race,
color, religion, sex, or national origin.”® Several Supreme Court
cases over the past decade have given an expansive view of Title
VITI's provisions in favor of the employee bringing the suit.

Burlington Northern v. White. In June 2006, the Supreme Court
rendered a significant decision regarding the scope of Title VII's

anti-retaliation provision in Burlington Northern and Santa Fe
Railway Co. v. White” The anti-retaliation provision makes
it “an unlawful employment practice” for an employer “to
discriminate against any individual... because he has opposed
any practice made an unlawful employment practice by [Title
VII], or because he has made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or
hearing under this subchapter.”

The relevant facts of Burlington Northern are straightforward.
The plaintiff, Sheila White, alleged that her employer violated
the anti-retaliation provision after she had brought a complaint
against her supervisor by (1) changing her job responsibilities
from forklift duty to the allegedly less desirable position of

Engage Vol. 9, Issue 3



QOO0 OO OOOOOOOOOOOOO0

a track laborer; and (2) suspending her for thirty-seven days
without pay for allegedly being insubordinate.’

The Court addressed two questions regarding the scope
of Title VIT’s retaliation provision, “whether the challenged
action has to be employment or workplace-related and... how
harmful that action must be to constitute retaliation.”"® The
Court answered both of those questions in a way that favored
the employee. With respect to the first question, the Court
ruled that “the scope of the anti-retaliation provision extends
beyond workplace-related or employment-related retaliatory act
and harm.”"" In reaching that conclusion, the Court primarily
compared the differences in the text and purpose of Title VII’s
anti-discrimination and anti-retaliation provisions and found
that those differences justified a broader scope for the anti-
retaliation provision."

With respect to the second question, the Court determined
that a plaintiff could establish a retaliation claim by showing that
“a reasonable employee would have found the challenged action
materially adverse.”? Applying these standards to the facts of
the case, the Court found that both of White’s complained
retaliatory acts were retaliatory in nature and that a jury could
find that the complained acts were materially adverse.

‘The Burlington Northern decision does great damage to
the view that the Court is pro-employer. First, the decision was
unanimous in affirming the decision of the court of appeals,
with only Justice Alito concurring in the judgment. Second,
the decision took a broad view of the anti-retaliation provision
that went against what a majority of the courts of appeals
to consider the issue had ruled. Three courts of appeals, for
example, had required that the retaliatory act must adversely
affect the terms, conditions or benefits of employment.” Two
other courts of appeals had limited the anti-retaliation provision
to specific retaliatory acts such as hiring, granting leave,
discharging, promoting, and compensating.'® Third, the pro-
employee decision may have a broad impact. No longer must
employees tic a retaliation claim in a Title VII case directly to
an employment-related action or demonstrate that the alleged
retaliatory acts were coterminous with an underlying claim of
discrimination. The plaintiff need only show that the retaliatory
act could materially affect an employee’s desire to participate in
or assist with a discrimination claim. Because there are a number
of federal and state statutory schemes with retaliation provisions,
Burlington Northern may be used as a basis by future courts to
expand the reach of those various retaliation provisions.

Desert Palace v. Costa. In 2003, the Court considered the
“mixed-motive” provision of Title VII in Desert Palace,
Inc. v. Costa."” Title VII allows an employee potential relief
“when the complaining party demonstrates that race, color,

religion, sex, or national origin was a motivating factor for any
employment practice, even though other factors also motivated
the practice.”*® In Desert Palace, the Court considered whether,
in proving a mixed-motive claim under Title VII, an employee
must provide direct evidence of discriminatory animus or
whether circumstantial evidence will suffice.!’

Four courts of appeals had ruled that direct evidence was
required to demonstrate discrimination in a mixed-motive case
and that circumstantial evidence was insufficient.?’ These cases
relied primarily on Justice O’Connor’s concurring opinion
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in Price Waterhouse v. Hopkins,®* interpreting the predecessor
provision to the current mixed-motive statute to require
direct evidence of discrimination.?? The Ninth Circuit, in the
decision before the Court, had determined that either direct
or circumstantial evidence could establish a mixed-motive
claim.” The Ninth Circuit therefore upheld a jury instruction
in a mixed-motive case when a female employee had provided
evidence that “(1) she was singled out for ‘intense stalking’ by
one of her supervisors, (2) she received harsher discipline than
men for the same conduct, (3) she was treated less favorably
than men in the assignment of overtime, and (4) supervisors
repeatedly ‘stalk[ed]’ her disciplinary record and ‘frequently
used or tolerated’ sex-based slurs against her.”**

In a relatively short opinion, Justice Thomas—writing
for a unanimous Court—sided with the Ninth Circuit and
found that direct evidence was not the only type of evidence
to establish a mixed-motive claim under Title VII. The Court
relied heavily on the term “demonstrates” found in the mixed-
motive statute and how that term, in Title VII and elsewhere,
does not change the normal rule in civil litigation that direct
or circumstantial evidence can be used to establish an element
by the preponderance of the evidence.” Justice O’Connor
concurred in the opinion, noting that the new statute “codified
a new rule for mixed-motive cases arising under Title VII.?%
Thus, the Court, basing its analysis on the text of the statute,
ruled in favor of the employee and against four of the five courts
of appeals to consider the issue.

Although the win for the employee might not be as
significant as that in Burlington Northern, it does bear noting
that there are a large number of discrimination cases in which
direct evidence of discrimination is not found. The Court’s
willingness in Desert Palace to entertain all types of evidence in
a mixed-motive case certainly simplifies an employee’s ability
to establish a case of discrimination.

Amtrak v. Morgan. In National Railroad Passenger Corporation
(Amtrak) v. Morgan,” the Court addressed the conditions under
which a discrimination claim was filed timely under Title VII.
‘That timing provision, in relevant part, states: “A charge under
this section shall be filed within one hundred eighty days after
the alleged unlawful employment practice occurred.”” The
Morgan Court considered under what circumstances acts that
occurred outside the timeframe set forth under 42 U.S.C.
§ 2000e-5(e)(1) could still be considered part of an unlawful
employment practice subject to a Title VII claim.”

The Court made two key holdings. First, a unanimous
Court held that “discrete discriminatory acts [such as
termination, failure to promote, denial or transfer, or refusal
to hire] are not actionable if time barred, even when they are
related to acts alleged in timely-filed charges.”® Second, because
a hostile work environment claim, unlike a claim based upon
discrete retaliatory acts, “is composed of a series of separate
acts that collectively constitute one ‘unlawful unemployment
practice,”®" a hostile work environment claim is timely if any
part of that claim is filed within the limitations period.* Five
members of the Court joined this holding.

Although Morgan cannot be characterized as a complete
win for employees, it shows a commitment to text-based
principles of interpretation in employment discrimination
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cases and it did assist those employees bringing hostile work
environment claims. The courts of appeals had adopted various
tests for resolving the question, including determining whether
the incidents “represent an ongoing unlawful employment
practice™ or a multifactor test looking to whether the acts are
recurring, of the same type, and have sufficient permanency
put an employee on notice of the need to file a claim.* The
Court did not adopt any of these tests, noting that although
“the lower courts have offered reasonable, albeit divergent,
solutions, none are compelled by the text of the statute.”” The
Court, looking to the key terms of the statute—"“shall,” “after...
occurred,” and “unlawful employment practice”—developed the
test that created different results for claims based on discrete
retaliatory acts versus hostile work environment claims.*
Morgan therefore made the law clearer regarding the scope of
Title VII’s timeliness and provision—hence reducing the need
for litigation over the meaning of the Court’s holding—and
easier for employees bringing hostile work environment claims
within the time limits of Title VII.

Faragher v. City of Boca Raton/Burlington Industries v. Ellerth.

Burlington Industries, Inc. v. Ellerth” and Faragher v. City of
Boca Raton®® were decided on the same day and both considered
the circumstances under which an employer would be subject
to vicarious liability for the harassing actions of supervisor
pursuant to Title VII. The courts of appeals had adopted various
strategies, all primarily based upon a statement in Meritor
Savings Bank, FSB v. Vinson® that agency principles controlled
the question regarding an employer’s vicarious liability.*

The Eleventh Circuit in the 7-5 en banc decision under
review in Faragher, held that “an employer may be indirectly
liable for hostile environment sexual harassment by a superior:
(1) if the harassment occurs within the scope of the superior’s
employment; (2) if the employer assigns performance of a
nondelegable duty to a supervisor and an employee is injured
because of the supervisor’s failure to carry out that duty; or
(3) if there is an agency relationship which aids the supervisor’s
ability or opportunity to harass his subordinate.”#! The Seventh
Circuit’s en banc decision under review in Ellerth had produced
eight separate opinions with no controlling rationale.* The
other courts of appeals had similarly produced a wide range of
standards regarding vicarious liability.#

The Court, in two 7-2 decisions,* produced a far simpler
and employee-friendly standard regarding an employer’s
vicarious liability by adopting a general blanket rule in favor
of vicarious liability: “An employer is subject to vicarious
liability to a victimized employee for an actionable hostile
work environment created by a supervisor with immediate (or
successively higher) authority over the employee.”® The Court
ruled that an employer would have an affirmative defense to
vicarious liability, but only when no “tangible employment
action”—such as firing or failing to promote—was taken
against the employee. The defense consists of two elements:
“(a) that the employer exercised reasonable care to prevent and
correct promptly any sexually harassing behavior, and (b) that
the plaintiff employee unreasonably failed to take advantage
of any preventive or corrective opportunities provided by the
employer or to avoid harm otherwise.”#® The dissent would have
required the employee to show that the employer was negligent
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in allowing the supervisor’s conduct to occur.”’

Faragher and Ellerth are different in kind from other Title
VII decisions discussed in this article because those decisions
did not rely on the statutory text. Rather, those cases considered
a question for which the text provided little guidance and the
Court therefore turned to agency principles to resolve an area
that had generated a wide variety of opinions from the courts
of appeals. The Court’s holdings did not require an employee
to show that a supervisor was acting within the scope of
employment, or that there was an agency relationship between
the supervisor and the employer. The Court also provided only a
limited affirmative defense when the employee had not suffered
a tangible employment action. The willingness of the Court to
adopt a rule relatively favorable to the employee in a context
with little statutory guidance and in which the courts of appeals
had generally placed more burdens on the employee certainly
does not appear to be the actions of a pro-employer Court.

Oncale v. Sundowner Offshore Services. The Court in Oncale
v. Sundowner Offshore Services, Inc.®® addressed whether Title
VII allowed a cause of action for sex discrimination based
upon same-sex sexual harassment.” Justice Scalia, writing

for a unanimous Court, found that, because same-sex sexual
harassment was “discrimat[ion]... because of... sex,” 42 U.S.C.
§ 2000e-2(a)(1), it was actionable under Title VII.>

The decision, once again, went against the view of the
majority of courts of appeals to consider the question. The Fifth
Circuit had held that same-sex sexual harassment was never
actionable under Title VII and the Fourth Circuit held that such
claims were actionable only when a plaintiff can prove that the
harasser was homosexual.’' The Seventh Circuit had adopted
a position similar to the Court in Oncale.’* And, once again,
the Court relied on the plain meaning of the text of the statute
in reaching its decision. Oncale put forward a straightforward,
easy-to-apply standard that expanded the scope of Title VII to
same-sex discrimination.

Other Title VII Cases. The Court has ruled for the employee
in a number of other Title VII cases as well. In Arbaugh v. Y
& H Co.,” for example, the Court, in an 8-0 decision, found
that Title VIT's requirement that the Act to only employers
with fifteen or more employees was not jurisdictional in
nature. The decision reversed the Fifth Circuit and removed
a potential jurisdictional hurdle for some employees bringing
Title VII claims. In Edelman v. Lynchburg College,” the Court,
in a 7-0 decision reversing the Fourth Circuit, upheld the
EEOC’s relation-back provision,”® which allowed a timely
filer of a charge to verify the basis for a charge after the time

for filing a charge had expired. Such a decision makes it easier
for employees to be found to have filed timely charges. In

57 a unanimous Court reversed the

Swierkiewicz v. Sorema,
Second Circuit in holding that an employment discrimination
complaint need not contain specific facts establishing a prima
facie case of discrimination; rather, the complaint must contain
a short and plain statement of the claim that the pleader is
entitled to relief. The Court has also held that the EEOC has
authority under Title VII to award compensatory against federal
agencies in employment discrimination cases.’® All of these
cases can simplify an employee’s ability to bring a successful
Title VII claim.
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II. No~-TrrLE VII Casgs

Pro-employee decisions are not found solely in the Court’s
Title VII docket. Cases brought under other discrimination
statutes, such as the Age Discrimination in Employment Act
(ADEA), have led to pro-employee holdings.

Federal Express v. Holowecki. The ADEA requires that “[n]o civil
action... be commenced... until 60 days after a charge alleging
unlawful discrimination has been filed with the [EEOC].”* The
Court in Federal Express Corp. v. Holowecki® considered what
the definition of “charge” meant under the statute. In Holowecki,
the employee filed an intake questionnaire with the EEOC
and attached with it a signed affidavit describing the alleged
discriminatory employment practices. In a 7-2 decision, the

Court found that a “charge”—as opposed to merely a request
for information by an employee—must be reasonably construed
as a request for the agency to take remedial action to protect
the employee’s rights or otherwise settle a dispute between the
employer and the employee, adopting the position taken by the
EEOC in internal directives regarding what constitutes a charge.
‘The Court viewed the “agency’s interpretive position—the need-
to-act requirement—[as] provid[ing] a reasonable alternative
that is consistent with the statutory framework.”®!

The Court’s decision in Holowecki lessened a procedural
hurdle for employees to have their claims heard in court. As
Justice Thomas noted in dissent, the form sent by Holowecki
to the EEOC said it was for “pre-charge” counseling, strongly
implying that the form should not be construed as a “charge”
under the ADEA. Indeed, the EEOC did not consider
Holowecki’s submission a charge nor did it assign a charge
number or encourage the parties to engage in conciliation,
as the EEOC is required to do when it receives a charge.®
Notwithstanding those deficiencies, the Court granted the
EEOC, and in turn, the employee, significant procedural leeway
in complying with the “charge” requirement. In so doing, the
Court simplified the employee’s task in invoking the assistance
of both the EEOC and the courts in discrimination disputes.

Reeves v. Sanderson Plumbing Products. The Court considered
in Reeves v. Sanderson Plumbing Products, Inc.® whether, under
the ADEA, a jury could consider (1) a prima facie case and
(2) evidence that the employer’s proffered reason for engaging in

the employment action against the employee was pretext would
be sufficient for a finding of a violation of the ADEA, even if
no independent evidence of discrimination was presented. Four
of the courts of appeals had found that independent evidence
of discrimination was necessary to create a jury issue, while
seven courts of appeals had adopted a less stringent standard.*
In reviewing the text and purpose of the statute, a unanimous
Court rejected the minority view of the four courts of appeals
and found that a prima facie case and evidence that the reason
offered by the employer was pretext could be sufficient for a
finding of intentional discrimination under the ADEA.® Once
again, the Court’s holding simplifies the task of the employee
trying to prove discrimination, as a subset of employees will
be able to prove only that the employer’s proffered reason
was pretext but not be able to prove that the employer had a
discriminatory motive.
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Oubre v. Entergy Operations. An employee is allowed to waive
any claims under the ADEA, but only if the waiver is knowing
and voluntary. The Older Workers Benefits Protection Act
(OWBPA) provides a number of minimum requirements
an ADEA waiver must contain in order to be knowing and
voluntary.® Under common law principles, a faulty contract,
though voidable, may be ratified as acceptable if, after the
innocent party learns of the defect in the contract, the party
refuses to tender back the consideration received from the
contract. The question in Oubre v. Entergy Operations, Inc.” was
whether a release that was defective under the OWBPA could be
rendered operable by the departed employee’s failure to tender
back the consideration received as part of the release of claims.
In a 6-3 decision reversing the court of appeals, the Court ruled
for the employee, finding that “[t]he statutory comment is clear:
An employee ‘may not waive’ an ADEA claim unless the waiver
or release satisfies the OWBPAs requirements.”® Therefore, an
employee who received consideration for signing a release may
nevertheless sue the employer if one of the terms of the release
did not meet the OWBPA’s requirements.®

III. DiscussioN

A simple recitation of these cases should dispel the view
that the Court has a knee-jerk reaction to rule for the employer.
In a variety of cases and contexts, the Court has looked to
the text, structure, and purpose of the statutory provision in
question and has in many instances found that the analysis led
to a result advanced by the employee. Even in cases in which
the text of the statute invited a wide degree of latitude, such
as Faragher and Ellerth, the Court’s resolution went in favor
of the employee. Also, a view that the Court favors employers
does not square with the several significant cases—such as
Burlington Northern, Desert Palace, Faragher, Ellerth, Oncale,
and Reeves—in which the Court went against the prevailing,
pro-employer view adopted by the courts of appeals.

‘The Court’s employment docket, of course, is not entirely
populated with rulings that favor the employee. A number
of decisions have been to the benefit the employer as well or
have been mixed in its implications. Morgan, for example, had
one holding that favored employers (discrete discriminatory
acts must fall within the filing time period to state a claim)
and another holding that favored employees (a hostile work
environment claim is timely if an act that constituted the
hostile work environment claim fell within the filing period).
In another case, the Court reversed the Ninth Circuit in a
per curiam decision, finding that no reasonable person could
believe that a single incident—in which a single remark
was made in response to a sexually explicit comment on an
application—constituted a sexual harassment claim, precluding
aretaliation claim based upon the employee’s complaints against
the incident.” Several of the Court’s decisions regarding the
Americans with Disabilities Act adopted holdings regarding
the text of that statute that favored the employer by adopting
a narrow view of disability under the statute.”

Nor does the Court always adopt the minority view
of courts of appeals in favor of the employee. Last term, the
Court held that the later effects of past discrimination do not
restart the clock for filing an EEOC charge.”? Because the
clock does not restart, a female employee’s claim that she had
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received significantly less pay over the course of her career
because successive pay increases were less than those of her
male colleagues was time barred.”? The 5-4 decision reversed
the Eleventh Circuit, which had taken the minority view among
the courts of appeals regarding that question.”

The Court’s body of work over the past ten years in
employment discrimination cases, however, does not support
the view that the Court has a knee-jerk reaction in favor of
the employer. Indeed, several of the key cases have relied on
the text and other tools of statutory interpretation to reach a
conclusion that turned out to be favorable to the employee and
went against the majority of courts of appeals to consider the
issue. Any characterization of the Court as in the pocket of the
employers therefore seems wholly inaccurate.

The view of the Court as pro-employer and of the most
recent term’s pro-employer decisions as an aberration does not
withstand scrutiny. Instead, a more thorough review of the
Court’s employment discrimination jurisprudence over the past
ten years reveals a Court that is perfectly willing to take the
text and structure of the statute in a direction that favors the
employee and not the employer. It may just be the case that,
when the Court is considering an employment discrimination
matter, the notions of a decision being pro-employee or pro-
employer are the furthest things from the justices’ minds.

The public may be better served if commentators on
the Court’s workings would refrain from using the labels of
“pro-employee” or “pro-employer” and instead focus on the
unique and difficult issues that can arise in the Court’s cases.
For example, CBOCS West, Inc. v. Humphries” involved two
conflicting notions of statutory interpretation: whether the
Court should either following the plain meaning of the text
of the statute or adopt, on stare decisis grounds, the same
interpretation of a similar statute. Neither of these approaches
to statutory interpretation is inherently pro-employer or pro-
employee.

In CBOCS, the Court considered these two principles
in considering whether 42 U.S.C. § 1981, which gives “[a]ll
persons... the same right... to make and enforce contracts... as
is enjoyed by white persons,” allows for a claim of retaliation.
In a 7-2 decision, the Court held that Section 1981 included
claims of retaliation, notwithstanding the admission “that the
statute’s language does not expressly refer to the claim of an
individual (black or white) who suffers retaliation because he
has tried to help a different individual, suffering direct racial
discrimination, secure his §1981 rights.”’® Instead, the Court
relied on two points: (1) Section 1981 and Section 1982
(which states that “[a]ll citizens... shall have the same right...
as is enjoyed by white citizens... to inherit, purchase, lease, sell,
hold, and convey real and personal property”) had consistently
been interpreted in a similar manner because of the provisions’
common language, origin, and purposes; and (2) the Court had
previously interpreted Section 1982 to include a retaliation
claim.” Justice Thomas’s dissent took the view that the lack
of a textual basis for a retaliation claim in Section 1981,
notwithstanding the stare decisis concerns going the other way,
should have carried the day.”®

Although CBOCS is a pro-employee decision because it

gives employers another statute that includes a retaliation claim,
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the more useful analysis for the public would be how the case
shows a resistance by the Court to jettison former statutory
interpretation cases in light of a renewed emphasis on textual
analysis. The public and attorneys in general would be better
suited if these cases were thought of in terms of their impact
on legal analysis of statutory interpretation questions rather
than the simple notion whether the Court is trending more
pro-employee or pro-employer.

CONCLUSION

The Court has always been difficult to classify. All labels
of the Court have their shortcomings, and the designation of
the Courtas “pro-employee” or “pro-employer” is no exception.
The portrayal of the Court as having a knee-jerk reaction in
favor of the employer, however, is particularly weak given the
Court’s employment discrimination jurisprudence over the past
ten years. The Court has consistently been willing to refute the
prevailing pro-employer view of the courts of appeals when the
text and structure of the statute so required. That many of the
Court’s opinions in the employment context rely primarily on
the text and structure of the statutory provision in question
should be a welcome development and one that should be
conveyed to the public more often.
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