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Tue Errect OF IDENTIFICATION REQUIREMENTS ON MINORITY VOTER TURNOUT

By Hans A. von Spakovsky*

oter fraud is a well-documented and existing problem

in the United States.! While it is safe to say that many

elections are conducted without voter fraud affecting
the outcome or representing a significant factor in the race, there
are sufficient cases of proven fraud and convictions by both state
and federal prosecutors to warrant taking the steps necessary
to improve the security and integrity of elections. There
were many cases reported in the press in 2004 of thousands
of fraudulent voter registration forms submitted to election
officials in a dozen states across the country.? Obviously, when
such fraudulent registrations are not caught by registration
clerks, these registrations become a possible source of fraudulent
votes as do frauds caused by impersonations of registered voters.
For example, a New Mexico voter was not allowed to vote in
2004 because when he appeared at his polling place, he was told
that someone else had already voted in his place.? In addition,
someone could vote under the name of voters still on the
roles but who have moved or died. In 2000, a review by two
news organizations of Georgia’s voter registration rolls for the
previous 20 years found 5,412 votes had been cast by deceased
voters—some on multiple occasions—and at least 15,000 dead
people were still registered on the active voting rolls.*

Investigations by both the Milwaukee Journal Sentinel
and a Joint Task force formed by the Milwaukee U.S. Attorney’s
Office and local law enforcement agencies found thousands of
fraudulent and suspicious votes in that city, in a state that John
Kerry won by only 11,384 votes in the 2004 election. Among
the findings were that Milwaukee showed at least 4,500 more
votes cast than the number of people listed as voting, as well
as instances of suspected double voting, voting under fictitious
names, and voting in the names of deceased voters.’ As the
Milwaukee Journal Sentinel noted, some of this voter fraud
could have been prevented through photo identification since
the Task Force had noted “cases of persons voting in the name
of a dead person or as someone else... persons listed as voting
who said they did notvote... people [who] registered and voted
with identities and addresses that cannot in any way be linked
to a real person.”® These cases illustrate the need for requiring
voters to show photo identification at the polls to authenticate
their identity.”

A related and growing problem that also supports the
need for requiring photo identification when voting is the
increased number of noncitizens, both legal and illegal, who
are registering to vote and voting in U.S. elections.® In the past
four years alone, the Department of Justice has convicted more
than a dozen noncitizens in Florida for registering and voting in
elections in Broward, Miami-Dade, St. Lucie, Martin, and Palm
Beach Counties, including one individual, Rafael Velasquez,
who was a former candidate for the Florida legislature.” While
this may seem to be a relatively small number of convictions,
it is important to keep in mind that the Department of Justice
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has not conducted any comprehensive or systematic check of
voter registration rolls in Florida to find noncitizens. There are
atleast 1.5 million noncitizens of voting age in Florida— “only
540 of them would have had to vote (or 540 more ineligible
voters than may actually have voted) for Gore to reverse the
presidential winner” in the 2004 election.'® Could this many
noncitizens vote in any one election? That question is succinctly
answered by the findings of the Committee on House Oversight
in the Dornan-Sanchez congressional election dispute in
California in 1997. The Committee found 748 invalid votes
due to noncitizens who had registered illegally in just one
congressional district."

According to Dan Stein of the Federation for American
Immigration Reform, there were 11 states carried by President
Bush in the 2000 election that “had small enough winning
vote margins that voting by noncitizens could have tipped the
results to Vice President Gore.”'? As another example of the
prevalence of this problem, in a February 8, 2005 report to the
President of the Utah Senate, the Legislative Auditor General
John Schaff found that more than 58,000 illegal immigrants
had Utah drivers’ licenses and 37,000 had nondriver’s license
identification cards. Almost 400 of these illegal aliens had
registered to vote and at least 14 had actually voted in Utah
elections. In the ongoing lawsuit in Arizona over the state’s new
requirement that individuals registering to vote show proof of
citizenship, the plaintiffs have apparently been forced to concede
that Arizona has uncovered several hundred instances in which
noncitizens were fraudulently registered to vote."” A review
in 2005 by Paul Bettencourt, the Voter Registrar for Harris
County, Texas, the third largest county in the country, found
at least 35 cases in which noncitizens applied for or received
a voter card, including a Brazilian woman who voted at least
four times. As Bettencourt stated, “we regularly have elections
decided by one, two, or just a handful of votes in any one of
our more than 400 local government jurisdictions.”'*

It should be kept in mind that the federal government
does not cooperate with inquiries by local election authorities
on the immigration status of registered voters. Even if it did, it
could only provide information on noncitizens that are in its
files—individuals who are here legally and illegal immigrants
who have been caught and a file created. Since the vast majority
of illegal immigrants are not in its information system, the
federal government could not provide accurate information on
every registered voter even if it wanted to. Since more than half
of the states do not require proof of legal presence in the U.S. to
apply for a driver’s license and the National Voter Registration
Act (also known as Motor Voter) requires states to offer voter
registration to persons who apply for a driver’s license, voter
rolls are guaranteed to become “inflated by non-citizens who are
registered to vote... [t]he only question is the number.”"®

The solution to preventing fraudulent votes from being
cast in polling places is to require all voters to present photo
identification, a recommendation made by the bipartisan
Carter-Baker Commission on Federal Election Reform.
The Commission’s recommendation was based on photo
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identifications issued under the REAL ID Act of 2005,'¢ which
requires states to verify each individual’s full legal name, date
of birth, address, social security number, and U.S. citizenship
before the individual is issued a driver’s license or personal
identification card."” Similarly, the solution to preventing
noncitizens from registering and voting in elections is to
require all individuals registering to vote to provide proof of
citizenship.

Those opposed to these requirements argue that they
are unnecessary and discriminatory, and will lead to reduced
turnout by minority voters. However, contrary to those claims,
the documented history of fraudulent voter registrations and
voter fraud, and increasing incidents of noncitizens registering
and voting, show the need for such requirements. As former
Congresswoman Susan Molinari pointed out, “[f]ar from
discriminatory, a mandatory voter ID provides means by which
more Americans may obtain the identification already required
for daily functions—such as cashing a check, entering a federal
building, or boarding an airplane.”*® There is also no evidence
that minority voters have less access to identification documents
than other voters, or that requiring proof of citizenship will
disproportionately affect minority voters or lead to lower
turnout of eligible voters if either requirement is implemented.
As John Lott concluded in a recent study, “the non-photo ID
regulations that are already in place have not had the negative
impacts that opponents predicted.” ¥

On October 29, 2002, President George Bush signed
into law the Help America Vote Act 0f 2002 (“HAVA”).? HAVA
contained the first nationwide identification requirements for
voters. It applies to first-time voters who register by mail and
who have not previously voted in a federal election.?! Under
§303(b)(2)(A) of HAVA, when voting in person, such voters
must present a current and valid photo identification or a copy
of a current utility bill, bank statement, government check,
paycheck, or other government document that shows the name
and address of the voter. Voters can avoid this requirement if
they submit a copy of one of these documents with their voter
registration form or if they drop off their registration form
with an election official instead of mailing it in.? First-time
registrants voting by mail using an absentee ballot must submit
a copy of one of these documents with the absentee ballot. Any
voter who does not have any of these documents can vote a
provisional ballot that must be verified by local election officials
to determine whether the voter is eligible to vote.” States
and localities were required to comply with these provisions
beginning January 1, 2004.** However, HAVA specifically
provided that these identification requirements, as well as the
other requirements in Title III of the law such as provisional
voting and statewide computerized voter registration lists, were
“minimum requirements” and nothing prevented a state from
establishing requirements “that are more strict” so long as they
are not inconsistent with other federal laws.”

Spurred in part by the passage of HAVA and the 2004
election, a number of states such as Georgia, Indiana, and
Missouri passed legislation implementing photo identification
requirements for voters that were stricter than the HAVA
requirement. In addition to a voter identification requirement,
Arizona also passed a requirement that an individual registering
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to vote show proof of citizenship. All of these state statutes
have been attacked in court in litigation alleging violations of
state law, the Voting Rights Act, Equal Protection, or the 24®
Amendment (poll taxes). The objection to photo identification
requirements is that they will reduce the turnout of black
voters because fewer blacks possess identification documents
than whites or that they will be intimidated by identification
requirements and will not vote. These theories, however, are
mostly anecdotal and not based on any objective evidence.?
The new statutes passed by Georgia, Indiana, Missouri, and
Arizona are either too recent to judge their possible effect on
the turnout of voters or have not been implemented because
of restraining orders. However, a number of states (including
Georgia) have had less strict voter identification requirements
in place for a number of years, and a review of turnout in those
states reveals that they not only have no effect on the turnout
of black voters, turnout actually increased after implementation
of some requirements. Additionally, available information on
photo identification possessed by individuals, particularly
driver’s licenses, shows no discrepancy between blacks and
whites.

Driver’s licenses, a primary form of picture identification,
are possessed by a vast majority of Americans. According to
an FEC report covering the 1995-96 period, approximately
87% of persons eighteen years and older have driver’s licenses
while an additional 3% or 4% have a photo identification card
issued by the State motor vehicle agency.”” The Federal Highway
Administration (“FHA”) reported in 2004 that the number of
licensed drivers age 18 and over was 195,432,072.% Since the
total population of the U.S. age 18 and over in 2004 according
to the Census Bureau was 215,694,000, the percentage of the
U.S. voting age population (“VAP”) with a driver’s license was
90.6%. Using the FEC’s 3% to 4% figure for additional non-
driver’s license identification cards, approximately 94 to 95%
of the VAP has, at a minimum, photo identification documents
issued by state motor vehicle authorities. The FHA does not
have information on driver’s licenses by race; however, these
statistics show that the number of individuals of voting age
who do not have photo identification is very small.

Claims have also been made, particularly in the litigation
in Georgia, that photo identification requirements discriminate
against the elderly. But according to the Federal Highway
Administration, the number of older Americans who hold
driver’s licenses as a percentage of their age group is surprisingly
high. For example, 90.7% of persons age sixty-five to sixty-nine
have a driver’s license; 86.5% of persons age seventy to seventy-
four have a license; and 82% of persons age seventy-five to
seventy-nine have a license.”’

The results of the 2004 election certainly do not
support the claim that an identification requirement will
decrease turnout. HAVA’s national identification requirements,
although limited, were in effect for the first time all across
the country. However, turnout was 60.7% of the voting age
eligible population, an increase of 6.4 percentage points over
the turnout of 54.3% of the eligible population in the 2000
presidential election.® This was the largest increase in turnout
since the 1948 to 1952 election, when turnout increased by
10.1 percentage points.®! The Census Bureau publishes a report
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every two years on voting and registration in federal elections
based on responses from surveys. A comparison of the 2000
and 2004 reports shows that in the 2000 election, 56.8% of
the eligible black population reported voting in the election. In
2004, when HAVAS limited identification requirement was in
effect, 60% of the eligible black population voted, an increase
of 3.2 percentage points.*?

Another revealing analysis is obtained by reviewing the
experience of four states that imposed in-person identification
requirements on voters at the precinct. South Carolina,
Georgia, Virginia, and Louisiana, allow or allowed a voter to
present either photo identification or one of a long list of other
documents. All but South Carolina allowed a signed affirmation
of the voter’s identity if the voter does not have the required
identification documents. Having an affirmation exception
might prevent decreases in minority voter turnout if it is actually
true that minorities do not have identification documents.
Nevertheless, such an exception would probably not reduce the
intimidation factor if it is correct that minorities are intimidated
by the challenge of presenting identification or having to take
the extra step of completing an affidavit. Turnout would also
be reduced (even with an affirmation exception) if it is true
that identification requirements are applied in a discriminatory
manner against black voters as has been claimed.* However,
an examination of the turnout figures in presidential elections
in South Carolina, Virginia, Georgia, and Louisiana, states that
require identification at the polls, refutes these claims, as does
the experience of Alabama and Florida.**

PeRCENTAGE TURNOUT OF VOTING AGE POPULATION?®
(increaseldecrease between elections)

Year South Carolina Virginia Georgia Louisiana National

1984 | 40.66% | 50.69% | 42.05% | 54.55% | 53.11%
(-1+) | (-1.75) | (-2.46) | (-2.65) | (-3.27) | (-3.0)

1988 | 38.91% | 48.23% | 39.4% | 51.28% | 50.11%
(-/+) | (+6.09) | (+4.61) | (+6.77) | (+8.55) | (+4.98)
1992 | 45% | 52.84% | 46.17% | 59.83% | 55.09%
(-1+) | (-3.44) | (-5.3) | (-3.74) | (-2.85) | (-6.01)
1996 | 41.56% | 47.54% | 42.43% | 56.98% | 49.08%
(-1+) | (+5.04) | (+5.46) | (+1.37) | (-2.75) | (+2.22)
2000 | 46.6% | 53% | 43.8% | 54.2% | 51.3%
(-/+) | (+4.6) | (+3.6) (+7) (+4.1) | (+9.6)

2004 | 51.2% | 56.6% | 50.8% | 58.3% | 60.9%

SoutH CAROLINA

Under South Carolina Code §7-13-710, a voter must
present his valid South Carolina driver’s license or other
form of identification containing a photograph issued by the
Department of Public Safety at the polls. Under an amendment
passed in 1988, if the voter is not licensed, the voter can
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alternatively present the written registration notification
received after registering to vote as required by §7-5-125. This
exception was first effective for the 1988 general election. An
examination of South Carolina’s turnout figures shows no effect
from the state’s identification requirements even with the states
significant minority population. According to the 2000 Census,
South Carolina was 67.2% white and 29.5% black.* The
percentage of the voting age population with driver’s licenses
in 2004 was 94.5%.%

South Carolina is one of the only states to provide turnout
statistics by race. From 1984 to 2004, the total turnout broken
out by the percentages of white/non-whites voting in the general
election was as follows:*

Year ToraL voring  WHITE TURNOUT Non-Warte TurNouT
1984 1,018,701 754,155 (74%) 264,546 (26%)
1988 1,041,846 796,542 (76.45%) 245,304 (23.55%)
1992 1,237,467 950,556 (76.8%) 286,911 (23.2%)
1996 1,203,486 908,503 (75.5%) 294,983 (24.5%)
2000 1,433,533 1,082,784 (75.5%) 350,749 (24.5%)
2004 1,631,148 1,197,416 (73.41%) 433,732 (26.59%)

These figures reveal that in 1988 there was a slight drop
in the number of non-white voters when compared to the
1984 election. The percentage of such voters was down 2.45
percentage points in the year that voters could use the voter
registration card sent to all voters after they register in place
of a South Carolina driver’s license. If non-white voters had
experienced prior problems voting due to the lack of a license,
turnout should have increased, not decreased, in the election
year when the voter registration card issued to all voters could
be used as an alternative. However, this did not occur. A Census
survey shows that despite the voter identification requirement,
the turnout percentage of the black VAP in South Carolina has
steadily risen since 1988, with the exception of 2004, and a
slightly higher percentage of the black VAP turned out to vote in
the 2000 election than the white VAP: 60.7% vs. 58.7%.% The
total number of non-whites voting has steadily increased since
1988, rising from 245,304 voters to 433,732 voters in 2004.

Census Survey oF Turnour oF VAP By Race
South Carolina

Year  White Black
1988 | 52.3% | 40.7%
1992 61.6% 48.8%
1996 | 56.2% | 49.9%
2000 58.7% 60.7%
2004 | 63.4% | 59.5%

Similarly, no conclusions can be drawn of any kind of
negative effect from identification requirements on the general
trend of South Carolina’s turnout when compared to national
turnout. South Carolina has generally had a lower turnout than
the majority of states. However, there are other states without
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identification requirements with lower turnout. Although the
1988 turnout of VAP in South Carolina was below the national
average of 50.11%, no significance can be attributed to this
fact since other states without identification requirements have
had lower turnout than South Carolina in different elections.
In 2000, for example, South Carolina ranked 44™ in terms of
turnout.

In years that national turnout has declined, South
Carolina’s turnout has not decreased as much as the national
decline; while in years that the national turnout has increased,
South Carolina’s turnout has generally increased at a greater rate
(with the exception of 2004). For example, turnout declined
nationally by 3 points from 1984 to 1988 but only declined 1.75
points in South Carolina. From 1988 to 1992, national turnout
increased by 4.98 points from 50.11% to 55.09% yet turnout
in South Carolina increased by 6.09 points, going from 38.91%
to 45%. This trend was repeated in 1992-1996 (national
decline of 6.01 vs. decline of only 3.44 in South Carolina) and
1996-2000 (national increase of 2.22 vs. increase of 5.04 in
South Carolina). If identification requirements affected voters,
it would be logical to assume that national turnout trends
would be offset in states with significant minority populations
that arguably make it more difficult for an individual to vote
by requiring identification. South Carolina’s record does not
support that assumption.

VIRGINIA

According to the 2000 Census, Virginia’s population is
72.3% white and 19.6% black.”” The percentage of the voting
age population with driver’s licenses in 2004 was 93.8%.
Virginia passed a voter identification requirement in 1999
that became effective for the 2000 Presidential election.* It
requires a voter to present a voter registration card, a social
security card, a driver’s license, or any other photo identification
issued by a government agency or employer. If the voter has
none of these forms of identification, he can sign an affidavit
attesting to his identity. Virginia does not keep statistics on
the number of voters who complete such an affidavit in lieu
of presenting a form of identification. Like South Carolina,
however, Virginia’s turnout does not substantiate any claim that
having an identification or affidavit completion requirement
intimidates voters and affects turnout.

In the 1996-2000 period, when the national turnout
increased 2.22 points from 49.08% to 51.3%, and Virginia’s
identification requirement became effective, Virginia’s overall
turnout increased 5.46 points, going from 47.54% to 53%.
Even after imposing a new identification requirement, Virginia’s
turnout increased at swice the rate of the national turnout.
Virginia ranked twenty-ninth in turnout in the country.
According to Census survey reports, the turnout of black
voters in Virginia in comparison to the VAP of blacks dipped
slightly, going from 53.3% in 1996 to 52.7% in 2000. The
.5% difference between these numbers, however, is within the
margin of error of the surveys. Although this study has only
examined turnout in presidential elections, it should be noted
that reported black turnout in the 1998 congressional election
in Virginia according to the Census Bureau was 23.8%; yet in
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the 2002 congressional election, after implementation of the
voter identification requirement, reported black turnout in the
state was 27.2%, 3.4 percentage points higher.

GEORGIA

According to 2000 Census figures, Georgia has a
population that is 65.1% white and 28.7% black.” The
percentage of the voting age population with driver’s licenses
in 2004 according to Federal Highway Administration statistics
when compared to Census reports was 89.8%.% Georgia’s
controversial 2005 photo identification law was actually an
amendment to an existing state statute, reducing the number of
acceptable forms of identification from seventeen to six. In 1997,
Georgia first imposed an identification requirement, including
both photo identification and a lengthy list of acceptable non-
photo identification documents with an affidavit exception.” It
was effective for the 1998 Congressional election and was first
effective for a presidential election in 2000. Under the 2005
amendment, permissible documents are a driver’s license, federal
or state government photo identification, a passport, military
photo identification or tribal photo identification. The affidavit
exemption was eliminated. Discussion of the amended version
of the statute will follow a discussion of the effect of the earlier
identification law.

Turnout in Georgia has historically been amongst
the lowest in the country. In the 1996-2000 period when
the national turnout increased by 2.22 points and Georgia’s
identification requirement became effective, Georgia’s turnout
increased 1.37 points, going from 42.43% to 43.8%. In
comparing that increase with the increase/decrease in turnout
of all other states, Georgia ranked thirty-seventh in the country,
ahead of Indiana which suffered a 3.73 point decline in turnout
and behind Alaska with a 9.56 point increase in turnout from
1996 to 2000 (the largest increase in turnout of any state).
Given Georgia’s large minority population, a significant decrease
in turnout in the 2000 election would have been expected
if the assumptions underlying objections to identification
requirements are valid. However, Georgia’s turnout increased
although not at as great a rate as the national increase.

Additionally, according to a Census Bureau survey,
a higher percentage of blacks than whites reported voting
in the 2000 election: 51.6% vs. 48.3%.% This compares to
a Census report for the1996 election that shows 45.6% of
blacks voted and 52.3% of whites voted.”” Therefore, the
percentage of blacks reporting voting in comparison to the
black VAP actually increased by 6 points after identification
requirements became effective. It appears that black voters
were not affected by Georgia’s identification requirements in
the first presidential election after the law became effective.
In the 2004 election, Georgia’s total turnout rate increased
7 percentage points from the 2000 election, the tenth largest
increase in the nation according to the Committee for the Study
of the American Electorate. Even with the state’s identification
requirement, the Census Bureau survey shows that black voters
again reported voting at a higher rate than whites in the 2004
election, 54.4% vs. 53.6%, an increase over their turnout in
the 2000 election.
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Census Survey oF Turnour oF VAP By Race

Georgia
Year White Black
1996 52.3% 45.6%
2000 48.3% 51.6%
2004 53.6% 54.4%

Because Georgia is covered by Section 5 of the Voting
Rights Act,” the state was required to submit the 2005
amendment requiring photo identification to the Department
of Justice (DOYJ) before it became effective. DOJ reviews such
submissions under a retrogression standard, i.e., will the voting
change disproportionately affect minority voters and put them
in a worse position than under the current law. DOJ precleared
the law, finding no discriminatory effect on minority voters, and
explained the reasons for its preclearance in a letter to Senator
Christopher Bond on October 7, 2005.% This letter provides
valuable information on the question of how many voters
possess photo identification and whether there is any significant
racial disparity. In fact, the letter states that on the primary claim
that “African-American citizens in the State are less likely than
white citizens to have the requisite photo identification,” that
assertion “is not true.” DOJ made the following findings:

* Georgia’s Department of Driver Services (DDS) showed
6.4 million photo identification holders, very close to the
6.5 million VAP projected by the Census Bureau, far larger
than the 4.5 million registered voters in Georgia. The
Census projection also included ineligible voters such as
50,000 prisoners and 228,000 illegal aliens.

* DDS had racial data for 60% of the card holders—the
card holders who register to vote when they apply for a
license. 28% of those card holders were black, slightly
higher than the black percentage of the VAP in Georgia,
indicating that of the DDS applicants who register to vote,
blacks hold DDS identification at a slightly higher rate than
white Georgians.

¢ Student photo identification issued by all Georgia state
colleges are acceptable under the amended law and data
from the university system showed that black students
represented 26.8% of public college students, slightly more
than their share of the state VAP in 2000.

* 2000 Census data showed that 19.4% of blacks worked
for the government at the local, state, or federal level in
Georgia, versus only 14.3% of whites. Blacks therefore have
greater access to government employee identification.

Georgia also established a mobile bus system to provide
DDS identification cards to locations remote from DDS offices
and provided such cards to indigents for free. Despite all of
these findings, a federal court issued an injunction against
implementation of the law.** However, the court did 7ot find
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any violation of the Voting Rights Act; the judge based his
injunction on the Equal Protection clause due to problems the
law would supposedly cause for elderly and poor voters (not
minorities), and the twenty-fourth Amendment prohibition
against poll taxes despite the state identification card being
free for indigents. The judge granted a preliminary injunction
against the statute in a 120-page slip opinion issued two days
after the hearing on the matter. Since this paper is concerned
with turnout results, an in-depth analysis of this court opinion
will not be presented. However, the court’s legal analysis is deeply
flawed, particularly its view that incidental costs of obtaining a
photo identification constitute a “poll tax.” This is discussed at
length in the Indiana decision cited later in this paper, where the
court correctly noted that “the imposition of tangential burdens
does not transform a regulation into a poll tax.”"

The Georgia legislature amended the law in 2006 to make
the state identification card free to any voter who requested
one, without having to declare indigence, and authorized
very county in the state (not just DDS offices) to issue photo
identification cards. Despite these changes, the same federal
judge issued a 193-page slip opinion again only two days after
a hearing enjoining implementation of the amended statute.”
However, this opinion was based on the short time remaining
before the July eighteenth primary, the court holding that there
was not sufficient time before the primary for individuals to
obtain photo identification or for the state to educate the public
about this requirement.”

In June, the Secretary of State also released a statement
claiming that a comparison of the state’s voter registration roll
with the state’s driver’s license list revealed 676,000 registered
voters without a driver’s license.”® This analysis, however, was
deeply flawed, suffering from many of the same shortcomings
as the expert analysis submitted to a federal court in the
Indiana voter identification lawsuit that is discussed below.
Most importantly, despite her access to other state records, the
Secretary of State only compared the voter registration list to
driver’s license records, and did not run a data matching program
with other available state records on photo identification cards
acceptable under the law such as student identification cards
issued by the state university system or employee identification
cards issued by the state and local governments.’® Individuals
on the list without a social security number were shown as “not
having a valid Georgia driver’s license or DDS-issued Photo
ID card.”® She also failed to eliminate the names of military
and overseas voters who are not subject to the identification
requirements—Georgia has several large military installations
and local election officials can identify military and overseas
voters from their past applications for absentee ballots under
the Uniformed and Overseas Citizens Absentee Voting Act.”
The problems with Secretary Cox’s list of registered voters who
supposedly did not have photo identification cards was vividly
illustrated by the fact that it mistakenly included a member of
the state election board, relatives of two other members of the
board (all of whom have photo identification) and, according
to the testimony of the vice-chair of the state election board
at the court hearing, included the federal judge in the voter

identification case.’®
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Louisiana

According to the 2000 Census, Louisiana has a population
that is 63.9% white and 32.5% black.”® The percentage of
the voting age population with driver’s licenses in 2004 was
95.9%.% In 1997, Louisiana passed Act 779 amending the
election code to require voters to identify themselves with a
driver’s license, other photo identification, or by completing an
affidavit.®! It became effective on August 15, 1997.%

During the 1984-2000 period, Louisiana’s turnout was
higher than the national turnout. Turnout ranged from a low of
1.17 percentage points greater than the national turnout in 1988
to a high of 7.9 points greater in 1996. It was 2.9 points greater
in 2000, after identification requirements became effective. Of
the five elections, the 2.9 point increase was the third largest.
Two other elections (1984 and 1988) had smaller increases.
A Census survey reveals that in the 2000 election, 66.4% of
the white VAP reported voting and 63.2% of the black VAP
reported voting.® This compares to a Census report for the
1996 election that shows 62.6% of the white VAP voted and
60.9% of the black VAP voted.® Thus, reported turnout of
black voters in comparison to the black VAP increased by 2.3
points after the identification requirement became effective.®
Although Louisiana’s turnout in the 2004 election as 2.6 points
below the total national turnout rate, the 62.1% turnout
reported by black voters was 5.8 points above the reported
national rate of black turnout of 56.3%. One can conclude that
black voters in Louisiana have not been detrimentally affected
by the state’s identification requirements.

CEensus Survey oF TurnouT or VAP By Race
Louisiana

Year White Black
1996 62.6% 60.9%
2000 66.4% 63.2%
2004 64% 62.1%

OTHER STATES:
ALABAMA AND FLORIDA

Although it has experienced only one presidential election
since implementing a new identification requirement, the
experience of Alabama, another Southern state with a large
minority population covered under the special provisions of
Section 5 of the Voting Rights Act, should be mentioned.
Alabama implemented a new voter identification requirement
in 2003 similar to HAVA.® According to Department of
Transportation statistics, 105.5% of the VAP in Alabama hold
driver’s licenses.”” In the 2000 election, the Census Bureau
reports that 57.2% of blacks voted; in 2004, after the new
identification requirement was effective, 63.9% of blacks
reported voting, an increase of 6.7 percentage points. Florida,
which implemented an identification requirement in 1998
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with a variety of acceptable identification documents, also
experienced a steady increase in black voter turnout after the
effective date of the statute.® It went from a reported black voter
turnout of 40.5% in 1996 before the identification requirement,
to a black turnout of 42.3% in 2000 and 44.5% in 2004 after
the identification requirement was effective. Florida also has
a very high rate of driver’s licenses being held by the VAP in
2004—almost 99%.

ReceNTLY ADOPTED LAWS
INDIANA

Indiana passed a photo identification requirement in
2005 as Senate Enrolled Act No. 483. It requires all voters to
present a valid photo identification issued either by Indiana
or the United States that has a picture of the voter, his name,
and an expiration date that is either current or expires after
the date of the most recent general election.”” The law does
not apply to absentee voters who send their ballot through the
mail or to voters who reside in nursing homes. A voter without
identification can vote a provisional ballot and has undil the
second Monday following election day to appear before county
officials either with a photo identification or with an affidavit
stating that he is indigent or has a religious objection to being
photographed.”® The Indiana Democratic Party filed suit against
the state, claiming the identification requirement violated the
first and fourteenth Amendments, 42 U.S.C. §1971, and the
portions of the Indiana Constitution.

In a ruling on April 14, 20006, a federal judge denied
the plaintiffs’ motions for summary judgment and granted
judgment for the state, holding that the identification
requirement is “a constitutionally-valid, reasonable time, place,
and manner restriction on voting and on voters.””! The judge’s
characterization of the plaintiffs’ case was caustic. She stated
that they had “not introduced evidence of a single, individual
Indiana resident who will be unable to vote...or who will have
his or her right to vote unduly burdened.”’* The plaintiffs
moved a political debate in the Indiana General Assembly into
ajudicial forum, having “failed to adapt their arguments to the
legal arena” and basing their case “on little more than their own
personal and political preferences.””?

The judge did not even allow the expert report prepared
for the plaintiffs into evidence because she viewed “the
analysis and conclusions set out in it as utterly incredible
and unreliable.””* The report attempted to compare the voter
registration list with driver’s license files, but the court held it
failed to account for voter roll inflation, compared demographic
data from different years without qualification or analysis, drew
obviously inaccurate and illogical conclusions, and failed to
qualify the statistical estimates based on socioeconomic data. To
the extent any parts of the report could be considered reliable,
they actually strengthened the state’s case since, for example,
the report showed “an estimated 99% of Indiana’s voting age
population already possesses the necessary photo identification
to vote.”” That perhaps explains why, when Indiana held
its federal primary in May after the courts ruling, “[a]cross
Indiana, there were no reports of problems caused by the new
requirement, with most areas reporting they did not have to
turn away a single voter.”’®
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The court also noted that the supposedly “common sense”
claim that persons from lower socioeconomic levels will have a
harder time obtaining photo identification because they do not
drive or own cars, or have limited financial ability, is not true.
To the extent the expert’s socioeconomic analysis was accurate,
it actually indicated “that voters without photo identification
are not significantly more likely to come from low income
segments of society.””

ARIZONA

Arizona passed Proposition 200 in the 2004 general
election. Because Arizona is covered by Section 5 of the Voting
Rights Act, the law was also subject to review by DOJ as the
Georgia identification law was—DOJ] precleared the law
without objection. In addition to requiring a voter to show
either one identification card with his name, address and photo,
or two identification documents with his name and address,
Proposition 200 also amended Arizona Revised Statutes §16-166
to require anyone registering to vote to prove U.S. citizenship by
providing certain documentation such as a driver’s license, birth
certificate, passport, naturalization documents or any other
“documents or methods of proof that are established pursuant
to the Immigration Reform and Control Act of 1986.” This last
standard is particularly noteworthy, since the state will accept
any document that the federal government accepts as proof of
citizenship. This is a reference to the Employment Eligibility
rification form (Form I-9), prepared by the Department of
Homeland Security, which every employer in the United States
is responsible for completing on every new employee to verify
their employment eligibility as either a citizen or a noncitizen
legally present and able to work in the U.S.”® This requirement
makes it difficult for litigants to argue that the state is acting
unreasonably or somehow violating federal voting rights laws
since Arizona is imposing the same requirement on individuals
registering to vote that the federal government imposes on
individuals who want to become employed.

However, a lawsuit was filed claiming the Arizona law
violates the National Voter Registration Act. On June 19, 2006,
a federal judge issued an order refusing to grant a preliminary
injunction, correctly holding that “Arizona’s proof of citizenship
requirement does not conflict with the plain language of
the NVRA” and that “the NVRA does not act as a ceiling
preventing states from enforcing their own laws regarding voter
qualifications.””

Missourl

The Missouri Voter Protection Act, Senate bills 1014 &
730, requires voters to show photo identification issued by the
state or the U.S. government, including the military. Voters
with disabilities, sincerely held religious beliefs, and those born
before January 1, 1941, are exempt if they execute an affidavit.
All nondriver’s license identification cards are issued by the state
for free and mobile units will go to nursing homes and other
places accessible to the elderly and disabled. Two lawsuits that
have been consolidated have been filed against the law in state
court claiming violations of state law, but no significant rulings

have occurred as this paper goes to print.*
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In a very interesting analysis filed in the lawsuit in
support of two intervenors, Jeffrey Milyo and Marvin Overby
of the University of Missouri evaluated the number of eligible
voters in Missouri who may not have photo identification.
They estimate that the number of eligible voters out of a VAP
of 4.5 million who do not have photo identification issued by
Missouri’s motor vehicles department and who are not residents
of a nursing home (and thus exempt) was only about 19,000
persons. Comparing the voting age population with the number
of identification cards issued by the state yields an estimate of
only 51,064 voting age persons without such identification.
However, after correcting the Census VAP estimate by taking
out ineligible voters such as felons, the mentally incompetent,
and individuals who do not meet residency requirements, as
well as applying Missouri’s statewide average voter turnout rate,
they concluded that the “upperbound estimate for the number
of persons who are eligible and may choose to obtain a new
photo ID is 8,105 persons.”®!

CONCLUSION

The turnout of voters in presidential elections in
South Carolina, Virginia, Georgia and Louisiana, states with
significant African-American populations, as well as in Alabama
and Florida, reveals no evidence substantiating the claim
that the turnout of minority voters is negatively affected by
identification requirements for voters. Available data indicates
that the overwhelming percentage of the voting age population,
black and white, already have a form of photo identification. It
is, therefore, highly unlikely that new and stricter identification
requirements for voters will adversely affect the turnout of
minority voters, especially given the fail-safe provisional
voting requirements in affect across the country as required by
HAVA. Many critics of HAVAs identification requirements
made exactly the same claims, and the turnout in the first
presidential election after those requirements became effective
saw an upsurge in black voting,.

Given the numerous prosecutions for voter fraud that
have occurred across the United States in recent years, the
thousands of fraudulent voter registration forms submitted to
election officials, the types of problems cited in the Wisconsin
fraud investigation after the 2004 election, and registration
and voting by noncitizens, requiring proof of citizenship to
register and photo identification to vote is an important means
of ensuring the integrity of our election process.*? It is not a
requirement that will prevent or deter minority voters from
casting their ballots, but will help guarantee that their votes
are not devalued by fraudulent or noncitizen voting,.
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