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RELIGIOUS LIBERTIES
FAITH, FUNDS, AND FREEDOM:
RESTORING RELIGIOUS LIBERTIES FOR CARE ACT EMPLOYERS

BY JAMES A. SONNE*

Introduction to a Charitable Dilemma
It is no secret that President Bush has made it a

priority of his administration to increase the role of faith-
based institutions in meeting the social service needs of the
nation.1   The major questions for such entities, however, are:
1) how much of a role will they play, and 2) what demands, if
any, will be placed upon their beliefs in the process.  The
answer to the first question is that they have been offered a
rather large role, whether one looks at the President’s pro-
posals or those in Congress, all of which provide potentially
billions of dollars for charitable work.2   The answer to the
next question, though, is less clear.  Certainly, President Bush
has made efforts to reassure faith-based groups.3   Yet, based
on the latest Senate proposal,4  which apart from more limited
efforts presently underway (including executive orders)5  re-
flects the most likely form the project will ultimately take,
there is reason for these groups to hesitate.  Indeed, such
hesitation is particularly warranted in light of the proposal’s
potential impact on the ability of faith-based entities to make
employment decisions in accord with their religious beliefs.
Upon further reflection, however, there may be cause for hope
- at least on some level.

CARE Act Challenges
In the most recent Congress, a bipartisan coalition

of members of the United States Senate introduced the Char-
ity Aid, Recovery, and Empowerment Act of 2002 (the “CARE
Act” or “Act”).6   The CARE Act is a response to proposals
by the President and legislation passed by the House of
Representatives for expanding the role of faith-based institu-
tions in providing secular social services such as child pro-
tection, drug and alcohol treatment, crime prevention, job
training, hunger relief, assistance for unwed mothers, and
care for the elderly.7   Although the Act stalled at the close of
last year’s session, it is probably safe to say that, apart from
the more limited executive orders and select programs men-
tioned above, its approach has the highest chance of suc-
cess in guiding the course for faith-based and community
initiatives through the new Congress, particularly as such
initiatives affect the employment practices of participating
service providers.8

The CARE Act provides many of the same resources
as its executive and House counterpart proposals, including
billions of dollars in tax incentives and assistance for needy
families.9   The Act also expands existing social service block
grants and offers administrative assistance to smaller com-
munity organizations.10   In its treatment of access for reli-
gious entities to these and other federal programs, however,
the CARE Act differs significantly from its predecessors.

The Act does protect religious symbols, names, and gover-
nance, and forbids rejecting a participant simply because it
has “not previously been awarded” participation, which
would, of course, include any such prior religious-based re-
jection.11   However, as is most relevant for our present pur-
poses, it may restrict the exercise by a participating religious
organization of its beliefs when making relevant employment
decisions.12

Admittedly, the Act does not explicitly revoke the
exemptions from applicable discrimination laws that are oth-
erwise available to religious employers, perhaps in an effort
to avoid the issue altogether.13   Yet, express revocation may
come with the new Congress, particularly given the related
grounds offered by those who opposed the Act in Novem-
ber 2002;14  and, even if it does not, the Act still poses signifi-
cant risks to these entities by failing to offer categorical pro-
tection.  As Senator Santorum, one of its co-sponsors, con-
cedes, “[w]e are not discriminating in the hiring” under the
Act.15   If the exemptions are left untouched, the harm may be
limited, but given the lack of certainty on this, as well as the
differences from the House bill (which expressly protected
the exemptions)16  and the implications from discrimination
prohibitions already in effect for the delivery of services un-
der certain other federal programs,17  there are no guarantees.

In failing to safeguard the exemptions that faith-
based employers presently enjoy or otherwise invoke “chari-
table choice” (which is the name given to these and other
rights afforded to such groups under relevant federal pro-
grams), the Act may, contrary to the wishes of the President
and the House, require them to “check their beliefs at the
soup kitchen door.”  In its current form, the Act would place
these employers in the unenviable position of choosing be-
tween, on the one hand, the risk of forfeiting the presently-
protected religious liberty of mission-based employee selec-
tion and retention and, on the other, bearing the inevitable
burdens (litigation or otherwise) of its continued pursuit in
the face of silence.  If the Act was amended and the revoca-
tion made express, such challenges, whether philosophical,
legal, or practical, would naturally be even greater.

Imagine a Jewish shelter for abused women, a Mus-
lim inner-city youth center, or a Christian hospice for the
aged.  Presumably, anyone familiar with the services pro-
vided at each of these places would conclude that such ser-
vices are otherwise non-religious in nature and that they
contribute to the public welfare, notwithstanding the motiva-
tions of their providers, which almost certainly include the
idea that religious beliefs enhance the service to be provided.
Yet, if these beliefs include ideas such as “hiring co-religion-
ists produces a better or more authentic service,” these pro-
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viders may be prohibited from participating under the Act,
regardless of the loss to the public or the chilling effect on
religion in general.  In fact, on this latter point, it would seem
to be a necessary inference that the more seriously one takes
religion, the greater this risk of being excluded.   Thus, in a
sense, the very content of belief may become the issue in
determining access to an otherwise available program to pro-
vide otherwise valuable secular services.  Among the dilem-
mas facing potential faith-based participants, this may be
their most disconcerting.

RFRA Rays of Hope
Despite the risks to faith-based entities posed by

the CARE Act approach, either in its present silence or
through any express revocation of discrimination law exemp-
tions, there may be a possible, if limited, savior in the Reli-
gious Freedom Restoration Act of 1993 (“RFRA”).18   Con-
gress adopted RFRA in reaction to the 1990 decision by the
Supreme Court in Employment Division v. Smith, which held
that there is no “free exercise of religion” right under the First
Amendment of the United States Constitution19  to be ex-
cused from obeying neutral laws of general application (in
that case, the violation of a state narcotics law in the reli-
gious use of peyote which resulted in the denial of unem-
ployment compensation).20   In response, RFRA provides that
government cannot simply rely on a law’s neutrality to reli-
gion, but must demonstrate a “compelling interest” for any
“substantial burden” to “religious exercise” that may result
from its enactment or enforcement, something that may prove
rather difficult for it to demonstrate in regulating the hereto-
fore-protected employment policies of providers in the faith-
based initiative.21

RFRA suffered a tremendous blow in the Court’s
1997 decision of City of Boerne v. Flores,22  which held that in
adopting the measure Congress overstepped its authority in
protecting civil rights under the Fourteenth Amendment of
the Constitution.23   That case, however, involved the appli-
cation of RFRA to state, not federal, law.  Indeed, a fair read-
ing of Flores, together with a consideration of relevant lower
court rulings,24  suggests that RFRA still applies to federal
law.  Thus, RFRA could quite possibly provide protection
from at least federal discrimination laws by insulating faith-
based entities regardless of what such laws otherwise pro-
vide.  This certainly would go a long way in addressing the
concerns of faith-based participants in the CARE Act or, for
that matter, any other federal program.

RFRA, however, is by no means a panacea for faith-
based entities.  Indeed, as far as state and local discrimina-
tion laws are concerned, Smith still poses a significant hurdle,
except to the extent such states or localities have their own
religious entity exemptions or their own RFRA-like statutes,
either of which many states do,25  and to the extent certain
narrowly confined positions, like a priest, minister, imam, or
rabbi, are otherwise insulated by the First Amendment (the
“ministerial” exemption).26   Of course, apart from any pre-
emptive exemption of state or local law, something which was
arguably included in House versions of the Act27  but does

not even exist under current federal law28  (and may face some
difficulty under Flores even if it did), faith-based entities
would be no worse off than they are today in having to obey
(or not) such state or local laws.

Perhaps a greater challenge to using RFRA in the
CARE Act context, though, is less of a legal problem and
more of a practical problem - namely, to obtain protection
under RFRA, each faith-based provider would have to prove
that it is covered by RFRA’s terms.  Thus, the price for each
entity would certainly be higher than a blanket statutory pro-
tection given the burden to prove coverage on a case-by-
case basis.  Under RFRA, each provider would need to dem-
onstrate why the CARE Act “substantially burdens” it in its
“religious exercise,” rather than merely showing that it is a
religious entity.  The former will surely not be as simple as
the latter.

Notwithstanding the challenges to religious enti-
ties that may arise, however, by offering protection on the
federal level RFRA provides significant solace in what might
otherwise be a necessary political compromise to further the
faith-based initiative project.  State and local law may still
apply, and certainly the litigation burdens on these entities
will not be insignificant.  Yet, in the face of opposition to
categorical exemptions within the Act or through some other
alternative such as “charitable choice,” RFRA, and its atten-
dant popularity in Congress (e.g., it passed almost unani-
mously),29  may provide the best protection available.  Of
course, this assumes that such entities would otherwise elect
to provide services under the Act, which is an issue outside
the scope of this article.

Relevant Exemptions from Employment Discrimination Law
Exemptions from employment discrimination laws

for religious entities, whether statutory, constitutional, or
common law, are rooted in a theory of church-state relations
providing that government should not involve itself in the
internal affairs of religious institutions.  Furthermore, under
this theory, the more central the job or position in question is
to a religion, the greater the reluctance to regulate.  In any
event, the overall purpose of these exemptions is to limit
“governmental interference with the ability of religious orga-
nizations to define and carry out their religious missions.”30

Federal Law
The general federal prohibition of discrimination in

employment is found in Title VII of the Civil Rights Act of
1964, which provides, in pertinent part, that:

 [i]t shall be an unlawful employment practice for an
employer . . . to fail or refuse to hire or to discharge
any individual, or otherwise discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because
of such individual’s race, color, religion, sex, or na-
tional origin . . . .31

In the face of this general pronouncement, however, there are
statutory and constitutional “exemptions to the rule” for cer-
tain “religious” employers.
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On a statutory level, there are three exemptions to
the general prohibition against discrimination: 1) religious
corporations, associations, or societies, 2) religious schools,
and 3) religion as a “bona fide occupational qualification.”
The first provides that Title VII “shall not apply to . . . a
religious corporation, association, educational institution, or
society with respect to the employment of individuals of a
particular religion to perform work connected with the carry-
ing on by such [entity] of its activities.”32   The second states
that “it shall not be an unlawful employment practice” for an
educational institution “to hire and employ employees of a
particular religion if [it] is, in whole or substantial part, owned,
supported, controlled, or managed by a particular religion or
by a particular religious [entity] or if [its] curriculum is di-
rected toward the propagation of a particular religion.”33   Both
of these first two exemptions offer blanket protection from
religious discrimination claims (but not others - e.g., race,
sex) based on the nature of the employer - for example, dio-
ceses, temples, or mosques, and, depending on their connec-
tion, related entities such as hospitals, shelters, and, in par-
ticular, schools.  These exemptions ensure “that all religious
institutions, including all church-affiliated schools, may use
religious preferences in making employment decisions.”34

Typically, litigation focuses simply on the nature of the insti-
tution and, for the most part, such determinations are easily
made.35

The third statutory exemption provides even more
generally that “it shall not be an unlawful employment prac-
tice” for any employer to “hire and employ employees” on
the basis of “religion, sex, or national origin . . . where reli-
gion, sex, or national origin is a bona fide occupational quali-
fication reasonably necessary to the normal operation of that
particular business or enterprise.”36   Although this provi-
sion is available to all employers, not just religious ones, and
it extends beyond religion to both gender and national ori-
gin, “the Supreme Court has cautioned that this exemption is
to be read narrowly” in that “[b]usiness necessity, not con-
venience or preference, must be proved by the employer.”37

Cases concerning the religious “bona fide occupational quali-
fication” (or BFOQ), which are rather scarce, reflect the nar-
rowness of the exemption.38   Examples include an otherwise
non-exempt college maintaining tradition by reserving posi-
tions for Jesuits39  and an employer in Saudi Arabia restrict-
ing helicopter pilot jobs to Muslims.40

In addition to statutory exemptions, the United
States Constitution, as mentioned above, also provides pro-
tection, albeit on a more limited basis.  In this regard, the so-
called “ministerial” exemption, which is rooted in a non-en-
tanglement view of the First Amendment, insulates churches
and other institutions with “pastoral missions” (including
groups such as the Salvation Army) from regulation of “min-
isterial or pastoral duties.”41   As the Fourth Circuit has opined,
“[t]his constitutionally compelled limitation on civil author-
ity ensures that no branch of secular government trespasses
on the most spiritually intimate grounds of a religious
community’s existence.”42   Covered employees are those
whose “primary duties consist of teaching, spreading the

faith, church governance, supervision of a religious order, or
supervision or participation in religious ritual and worship.”43

Although the job range is narrow (e.g., rabbi, imam, minister,
priest), this exemption extends beyond religion to any other
status discrimination.  Of course, the fact that CARE Act aid
is limited to secular purposes44  suggests that, in the absence
of a “minister” who also provides aided secular functions,
the implication of such positions would be limited in any
event.45

The final “exemption” to federal discrimination law
is less of a direct employment law exemption and more of an
existing example of what the House bill would provide, namely
“charitable choice.”46   Such protection, which is provided
under both the Personal Responsibility and Work Reconcili-
ation Act of 1996 (a welfare-reform bill signed by President
Clinton that covers a much narrower group of participants
than the CARE Act) and a December 2002 order signed by
President Bush, allows religious groups to provide chari-
table services “without impairing the religious character of
such organizations.”47   In so doing, the House bill, like the
1996 welfare-reform bill and unlike the CARE Act, also explic-
itly preserves the Title VII exemptions.48

State and Local Law
As mentioned above, Title VII, although the best

known, is not the only source of employment discrimination
law.  Indeed, almost every state (with Alabama, Georgia, and
Mississippi being the exceptions)49  has its own general pro-
hibition of discrimination in private employment.50   In fact,
even some cities have their own such laws.51   Although these
laws often merely supplement Title VII (which applies only to
those with 15 or more employees)52  by extending its prohibi-
tions to smaller employers,53  they often have different appli-
cations and exemptions54  and, thus, must be reckoned with
in their own right.55   Moreover, in aid situations where the
state plays an active role, challenges may also arise under
the discrimination provisions of relevant “public contractor”
statutes.56

State discrimination law exemptions vary.57   Al-
though a majority of states provide both a “bona fide occu-
pational qualification” exemption and an exemption to reli-
gious entities (or schools) for religious purposes, some pro-
vide one, some the other, and some neither.58   As far as the
“ministerial” exemption to such state laws is concerned, this
exemption would apply as a matter of federal constitutional
law in the same manner as under Title VII, in addition to any
further “free exercise” or “establishment” applications under
analogous state constitutional provisions.59   Finally, a few
states have adopted their own “religious freedom restora-
tion” statutes, which, in the absence of state constitutional
conflicts, would apply to state discrimination laws.60

The Impact of the CARE Act on the Exemptions
Although the House version of the faith-based ini-

tiative addresses the exemption issue directly in generally
guaranteeing continued protection to religious entities in the
employment arena, the Senate’s CARE Act is virtually silent
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on the matter.  As a result, religious groups may face signifi-
cant risks under the Act when seeking to participate in a
manner consistent with their beliefs, at least upon review of
the face of this legislation.

The House version, which is entitled the “Commu-
nity Solutions Act of 2001,” provides tax incentives for chari-
table contributions, expands the ability of faith-based orga-
nizations to provide secular services, and offers assistance
to low-income families.61   In so doing, it also addresses par-
ticipation by religious entities in numerous ways.  These
include non-discrimination against providers or beneficia-
ries, secular use limitations, and character and autonomy pro-
tections, including internal governance and symbols of reli-
gious character.62   More pertinently, the bill provides that “a
religious organization’s exemption” under Title VII (i.e., orga-
nizational, not necessarily educational or BFOQ) “regarding
employment practices shall not be affected by its participa-
tion in, or receipt of funds from” programs under the bill.63

By this provision, the House version expressly protects the
first federal statutory exemption described above and, thus,
a covered group would not be required to forfeit its right to
maintain a workforce that reflected its beliefs in exchange for
participation.  The bill does not otherwise expressly address
the other statutory or constitutional exemptions to discrimi-
nation laws, federal or state.

The Senate’s CARE Act provides charitable incen-
tives similar to the House bill, including the expansion of tax
benefits for charitable giving and avenues for increased part-
nership between government and faith-based entities, but it
addresses the rights (and/or duties) of participating entities in
a much more limited fashion.64   In this respect, the Act merely
provides that a participating organization shall not be made to
alter or remove religious symbols, otherwise permissible gov-
erning documents, or board membership standards, and that it
shall not be denied participation based on any previous rejec-
tion.65    Yet, as the Act’s overview provides, it does “not relieve
any applicant from meeting all other grant criteria or address the
issues of preemption of civil rights laws.”66   Thus, the Act,
apart from removing the express protections of the House ver-
sion, offers no alternative statement concerning the continued
viability of relevant exemptions under federal or state employ-
ment discrimination law.  Senator Lieberman, a chief sponsor of
the Act, stated that the employment discrimination issue “is
not specifically within the parameters of this proposal” and
that it “is an issue for another day.”67

Given the relative silence of the CARE Act, there-
fore, it is unclear which, if any, discrimination exemptions
would be at risk.  Certainly, it appears that the “ministerial”
exemption, if it applies, would survive due to its existence
outside the Title VII context through notions of church au-
tonomy and its heightened constitutional status.68   Indeed,
every court that has discussed this exemption in light of
Smith has upheld it,69  and, based on the strong language
used by such courts in so doing (e.g., “a constitutional com-
mand cannot yield to even the noblest and most exigent of
statutory mandates”),70  there is no indication that the provi-
sion of relevant CARE Act aid would alter this analysis.

Notwithstanding the continued viability of the “min-
isterial” exemption, however, the remaining Title VII exemp-
tions (i.e., organizational, educational, BFOQ),  would be vul-
nerable in the absence of protections similar to the “chari-
table choice” provision of the 1996 welfare package or the
House version of the bill.  Indeed, Senator Lieberman con-
fessed as much when he stated that the Act “contains none
of the troubling charitable choice provisions that were in the
House bill, H.R. 7, that undermined or preempted civil rights
laws and raised constitutional concerns.”71   Thus, as the
House bill implies, in the absence of express protection, reli-
gious groups will essentially be on their own in protecting
their rights to be free from interference, either in the defense
of discrimination suits brought in light of Act participation or
in response to denials by the government of such participa-
tion based on restrictions otherwise applicable to existing
programs set to be expanded by the Act.  This would cer-
tainly have a chilling effect on the willingness of such groups
to either exercise rights under current law or participate in
Act objectives, and, obviously, any further express revoca-
tion would only deepen the freeze.

As far as state law is concerned, it is unlikely that
the Act would have much of an impact one way or another.
Neither the House version nor the CARE Act itself expressly
addresses state law.  In fact, the CARE Act overview explic-
itly disavows “preemption.”72   Indeed, in light of Flores,
which limited the authority of Congress in “carving out” ex-
ceptions to neutral and generally applicable state laws to
cases where a history of discrimination is addressed,73  it is
doubtful that the Act could preserve or discard such exemp-
tions even it wanted to do so.  Furthermore, some of the aid
provided by the Act flows only to “community-based orga-
nizations” (defined as those having “not more than 6 full-
time equivalent employees who are engaged in the provision
of social services”),74  which would most likely expose these
groups only to state or local discrimination laws, if any, given
that Title VII requires at least 15 employees for coverage.75

Based on the foregoing, religious entities are pre-
sented with a serious dilemma that seems to require them to
bear the burden of preserving existing exemptions in the face
of challenges either from employees (future or current) in the
form of discrimination claims or, perhaps down the line, from
agencies refusing to grant Act aid on a similar basis.  Such
challenges would be even greater if a further amendment
expressly revokes the exemptions.  As mentioned above, in
seeking relief from this predicament, however, RFRA may offer
some relief.  Thus, it is to that law that we must now turn.

The “Trinity”(Smith, RFRA, and Flores) and Beyond
The RFRA story begins in 1990 with the Court’s

Smith decision.76   As mentioned above, Smith involved a
constitutional challenge under the federal Free Exercise Clause
to Oregon’s denial of unemployment benefits based on vio-
lations of its drug laws.  The challengers argued that the
violation, smoking peyote, was a religious practice and, thus,
its proscription must be supported by “a compelling state
interest,” something which they said was absent.  They based
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their claim on Sherbert v. Verner,77  which involved the denial
of unemployment benefits for not working the Sabbath, and
Wisconsin v. Yoder,78  which involved compulsory schooling,
where the Court had applied this strict standard to burdens
on religion.  The Court in Smith, however, rejected height-
ened scrutiny, holding that “the right of free exercise does
not relieve an individual of the obligation to comply with a
‘valid and neutral law of general applicability.’”79   According
to the Court, as long as a law does not target religion, the
Free Exercise Clause offers no exemption beyond what a state
might wish to adopt.  Interestingly, the Court distinguished
cases involving a “hybrid” of free exercise and other consti-
tutional rights (which may require exemption).80   The Court
indicated further that such a hybrid may be formed from “con-
troversies over religious authority or dogma,”81  - a strong
sign of continued support for a “ministerial” exemption,
whether on association or entanglement (i.e., establishment)82

grounds.
The Congressional response to Smith was rapid and

overwhelmingly negative.  In 1993, RFRA passed “almost
without opposition.”83   In its findings, RFRA expressly criti-
cizes the holding in Smith and asserts that its purpose is “to
restore the compelling interest test as set forth in [Sherbert]
and [Yoder] and to guarantee its application in all cases where
free exercise of religion is substantially burdened.”84   In pur-
suing this objective, RFRA provides that “[g]overnment shall
not substantially burden a person’s exercise of religion even
if the burden results from a rule of general applicability” un-
less the burden “is in furtherance of a compelling govern-
mental interest [and] is the least restrictive means of further-
ing that compelling governmental interest.”85

From the language of RFRA (and pre-Smith juris-
prudence), one discerns a three-part test.  First, a party seek-
ing RFRA protection must show a substantial burden to a
religious exercise.  This exercise must be “motivated” (not
necessarily compelled) by a “sincerely held” religious (not
merely philosophical) belief,86  and the burden imposed must
“significantly inhibit or constrain” the exercise.87   Current
examples of exercise include tithing, worship, grooming, and,
in the employment context, selecting ministers,88  while sub-
stantial burdens range from conditioning a “benefit or privi-
lege” to outright prohibition.89   Second, if a burden is im-
posed, the government must have a “compelling interest.”
Examples include health and safety, prison security, environ-
mental concerns, and, perhaps, compliance with the Estab-
lishment Clause (the “other half” of the First Amendment’s
treatment of religion).90   Finally, if a burden is imposed
for a compelling interest, it must be the least religiously
invasive alternative in serving that interest.  This, of
course, would be determined under the circumstances
given the options available.

Four years after RFRA’s passage, the Court decided
Flores.91   That case involved a RFRA challenge to a denial of
a building permit to a church under a city ordinance.  In re-
jecting the claim, the Court held RFRA unconstitutional as
applied to state or local law.  Specifically, the Court stated
that the sole source of authority to apply RFRA to such law is

the “enforcement clause” of the Fourteenth Amendment,
which allows Congress to correct, by “appropriate legisla-
tion,” state deprivations of “life, liberty, or property, with-
out due process of law.”92   The Court held that RFRA, as
applied to states or localities, did not serve to remedy any
such deprivations of rights, but rather attempted “a substan-
tive change in constitutional protections” (i.e., “free exer-
cise”) and, in so doing, intruded upon the “States’ traditional
prerogatives and general authority to regulate for the health
and welfare of their citizens.”93

Although the Supreme Court did not address the is-
sue in Flores, most lower courts have held that its ruling has no
effect on applying RFRA to federal law.94   As the Ninth Circuit
has held, “[c]ourts have interpreted RFRA as an amendment of
existing federal statutes and thus a constitutional exercise of
Congressional authority.”95   In Flores, the Court expressed
hostility to what it saw as Congress’ attempt to violate the “sepa-
ration of powers” by amending Smith.96   Yet, it is unlikely that
this hostility extends to RFRA for federal law, which is, in es-
sence, only a self-imposed limit on otherwise valid legislative
power.  As one scholar has noted, Congress has simply “denied
itself the option of legislating burdens on religious exercise
unless it can overcome the extrinsic political inertia imposed
by the RFRA.”97   Constitutionally, any facial challenge to RFRA
under the Establishment Clause should likewise fail based on
its secular purpose (“protect First Amendment values”), lim-
ited risk of indoctrination (protection only if “substantial bur-
den” to a valid religious exercise), and avoidance of any reli-
gious entanglement.98

RFRA and the CARE Act: Obstacles and Opportunities
Based on the foregoing, there is a strong argument

for RFRA protection of CARE Act providers under federal
law, despite any present or future elimination of Title VII
exemptions.  If the Act prohibits or, at a minimum, chills the
ability of religious charities to discriminate on the basis of
religion (or any other basis, for that matter), these groups
could invoke RFRA, at least on the federal level.  Of course,
the Act could be amended to remove RFRA protection, but
given the latter’s popularity, that seems unlikely.  In any
event, there remain two major challenges, both of which are
rooted in RFRA itself.  The first is the argument that elimi-
nation of the religious exemptions reflects a “compelling
interest” and, thus, even if RFRA applies it offers no “dis-
crimination” relief to Act participants.  The second, which
does not exist under the categorical approach of Title VII
(where one may discriminate because of religion simply be-
cause one is a religious entity), is demonstrating that the
Act “substantially burdens” the religiously motivated prac-
tice of discrimination.  As described below, this latter chal-
lenge will, at least from a practical perspective, probably
prove a greater hurdle than the former.

Compelling Interests?
The “compelling interest” challenge to applying

RFRA is the argument that eliminating the exemptions, im-
plicitly or explicitly, meets the standard, notwithstanding the
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admonition in Flores that “compelling interest,” along
with the “least restrictive means” requirement, “is the
most demanding test known to constitutional law.”99   In
support, the “interests” typically offered, and those which
should ultimately fail, are eliminating discrimination and
avoiding establishment of religion.

The former “compelling interest” argument pos-
its that an end to employment discrimination, particularly
if “funded by the government,”100  is a goal worthy of plac-
ing strings on CARE Act aid.  The response, however, is
that not only do existing exemptions for religious enti-
ties reflect the opposite policy judgment, but RFRA it-
self (reflecting a principle from Sherbert) extends pro-
tection not simply to laws concerning conduct, but also
to denials of “funding, benefits, or exemptions.”101   In
fact, in one of the few cases applying RFRA to current
exemptions (admittedly there, the constitutional “minis-
terial” exemption without any funding issues), the D.C.
Circuit held that “the Government’s interest in eliminat-
ing employment discrimination is insufficient to over-
come a religious institution’s interest in being able to
employ the ministers of its choice.”102

The Establishment Clause “compelling interest” ar-
gument, which has been advanced in other contexts by mem-
bers of both the House and Senate, is that eliminating the
relevant exemptions is necessary to avoid a violation of the
First Amendment through “public funding” of religion.103

This is the constitutional challenge to RFRA as applied (rather
that on its face, as described above). The first response is
that the Supreme Court has unanimously upheld existing ex-
emptions under the Establishment Clause,104  and such ex-
emptions have generally been upheld by lower courts even
when coupled with public funds.105   The second response is
that the aid provided through the Act to faith-based groups
is valid under relevant Supreme Court jurisprudence, most
recently articulated in Agostini v. Felton (1997),106  which
approved placing public teachers in parochial schools, in
Mitchell v. Helms (2000),107  which approved federal and state
educational materials and equipment for “pervasively sectar-
ian” schools, and in Zelman v. Simmons-Harris (2002),108

which authorized religious school participation in a state
voucher program.109

Although Zelman emphasized that voucher aid is
ultimately provided to religious entities through the “private
choice” of parents110  and Mitchell noted that the aid there
was not money but hardware and other materials,111  these
distinctions are not dispositive.  First, most of the “aid” ulti-
mately provided to religious entities under the Act comes in
the form of tax incentives to individuals, something which is
both justified by Zelman and expressly authorized by the
1970 case of Walz v. Tax Commissioner of the City of New
York, where the Court held that “there is no genuine nexus
between tax-exemption and establishment of religion.”112

Second, given the secular purpose and religiously neutral
nature of any other aid provided under (or contemplated by)
the Act, it is unlikely that RFRA alone would upset the bal-
ance.  Indeed, under Mitchell, “indirect” aid (e.g., vouchers,

tax exemption) is permissible regardless.  Third, even if the
aid were “direct” (e.g., a money grant), the religious nature of
recipients may be a factor,113  but it would be this overall
nature (a subject outside the scope of this article), not em-
ployment policy alone, that would, if at all, render participa-
tion suspect.114

Finally, although the argument is perhaps weakened
by the fact that any relevant discrimination prohibitions un-
der the Act would presumably apply to religious and non-
religious entities alike, there may also exist some indepen-
dent constitutional protection under the Free Exercise or Equal
Protection Clauses through the Court’s 1995 decision in
Rosenberger v. Rector and Visitors of the University of Vir-
ginia.115   In that case, the Court struck down a public
university’s refusal to provide funds to a student magazine
under an otherwise available program because of the
magazine’s religious viewpoint.  The Rosenberger argument,
however, would seem to turn on whether or not religious
viewpoints are expressly selected for special treatment, some-
thing that is not apparent under the current version of the
Act.  Nevertheless, it would not be wholly unreasonable for
a future Act provider to protest limitations on its ability to
adopt religiously motivated employment practices as some-
thing which, at least from a practical perspective, targets only
those who care about such things - namely, groups with a
religious viewpoint.

Substantial Burdens?
The second, and perhaps greater, challenge in ap-

plying RFRA to Act participants is the need for each indi-
vidual entity to show that any relevant prohibition of reli-
gious discrimination is, in fact, a substantial burden to a reli-
gious exercise.  Certainly the most efficient and secure means
of guaranteeing relevant exemptions is an express codifica-
tion in the Act itself - an approach taken by the President and
the House.116   In this way, relevant issues would likely be
decided once and for all through appropriate litigation in a
manner similar to the Court’s handling of existing exemptions
in Amos.  Instead, the approach taken by the Act, implicitly or
explicitly, leaves the matter to participants, either in defend-
ing discrimination or in challenging a denial of participation,
to show RFRA coverage.  Admittedly, the burden is not in-
surmountable.  In fact, as the Court in Smith posited, “[w]hat
principle of law or logic can be brought to bear to contradict
a believer’s assertion that a particular act is ‘central’ to his
personal faith?”117   Yet, in any event, the practical price will
certainly be higher than at present, and given case-by-case
litigation risks, a chilling effect might still prove inevitable.

Where Does RFRA Leave Us?
The CARE Act, either in its present silence or

through future amendments that may be necessary for its
passage, poses significant risks to employment practices that
are presently protected as a matter of religious liberty.  Al-
though the “ministerial” exemption should survive, the statu-
tory exemptions are vulnerable.  Despite these risks, how-
ever, there is a sound argument that RFRA may limit the
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exposure, at least on the federal level.  Logistical prob-
lems for faith-based institutions may remain in proving
RFRA coverage, and state and local law may still apply,
but RFRA offers much solace to such entities that wish to
participate in the Act’s effort.  Although these groups
would surely prefer blanket protections, RFRA should
lower the risk that they will need to trade their beliefs to
lend a hand.  Thus, in this arena, one can safely say that
RFRA is “not dead, but sleeping.”118

Postscript
The Federalist Society first published this article on

its website on February 20, 2003.  Since then, the Senate
approved a narrower version of the CARE Act.  This bill (S.
476), which the Senate passed on April 9, 2003, contains
many of the same tax incentive, social service grant, low-
income, and administrative provisions as its 2002 counter-
part.  Yet, it lacks even the limited faith-based protections
that the former bill provided.  These included a protection of
symbols, names, and governance, and a prohibition of aid
denials based on prior treatment (perhaps on a basis incon-
sistent with intervening constitutional jurisprudence).  In any
event, the analysis provided by this article, although it tar-
gets an earlier version of the bill, is still both timely and rel-
evant given the silence of both that version and the one that
ultimately passed the Senate on the protection of discrimina-
tion exemptions for faith-based employers.  In fact, it is argu-
ably even more relevant based on the latter’s elimination of
what little protection the former contained. As President Bush
stated upon passage of the 2003 bill, “I look forward to con-
tinuing to work with Congress to improve the CARE Act
legislation, and I continue to urge Congress to take addi-
tional steps to end discrimination against faith-based organi-
zations that have a proven record of helping people in need
realize a better life.”  As one can see, the issue is far from
settled.

* James A. Sonne is Assistant Professor of Law, Ave Maria
School of Law.  B.A. 1994, Duke University; J.D., Harvard
Law School.
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