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Introduction

It has been over forty years since a Solicitor General has 
moved to the High Court. Now that Elena Kagan has 
followed in Th urgood Marshall’s footsteps—when she 

moved from standing in front of the bench to sitting behind 
it—she has to navigate a strict judicial disqualifi cation statute 
that did not exist in 1967, when Th urgood Marshall (the 
grandson of a slave) left his position as Solicitor General to 
become Supreme Court Justice.

When Elena Kagan was fi rst nominated, she said that she 
would disqualify herself only in cases in which she was listed as 
one of the authors of the Solicitor General’s brief fi led before 
the court.1 However, a federal statute specifi cally governs 
this situation, and, as my testimony before the Judiciary 
Committee explained, it imposes a far stricter obligation on 
federal government employees. It requires disqualifi cation in 
every case where a government employee has participated as a 
lawyer or as an adviser or expressed an opinion concerning the 
merits of the particular case in controversy.2

In response to that statute, Justice Kagan has now 
disqualifi ed herself in about fi fty percent of the cases (twenty-
fi ve of the fi fty-one cases so far this Term).3 We should not be 
surprised if that percentage does not drop substantially for the 
next year or so. For example, she may have to disqualify herself 
in cases testing the constitutionality of the new medical care 
overhaul, popularly called Obamacare, if she earlier expressed 
an opinion about cases now in litigation.

Th e Federal Recusal Statute

Th e basic federal disqualifi cation statute is found at 28 
U.S.C.A. § 455. Th e relevant subsection is § (b)(3), along 
with §§ (d)(1), (e). Th e statute provides:

§ 455. Disqualifi cation of justice, judge, or magistrate 
judge

(a) Any justice, judge, or magistrate judge of the United 
States shall disqualify himself in any proceeding in which 
his impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following 
circumstances: 
. . . 

(3) Where he has served in governmental employment 
and in such capacity participated as counsel, adviser or 
material witness concerning the proceeding or expressed 
an opinion concerning the merits of the particular case in 
controversy;

. . .

(d) For the purposes of this section the following words 
or phrases shall have the meaning indicated: 

(1) “proceeding” includes pretrial, trial, appellate 
review, or other stages of litigation . . .

(e) No justice, judge, or magistrate judge shall accept from 
the parties to the proceeding a waiver of any ground for 
disqualifi cation enumerated in subsection (b). Where the 
ground for disqualifi cation arises only under subsection 
(a), waiver may be accepted provided it is preceded by a full 
disclosure on the record of the basis for disqualifi cation.

(f) [Omitted].4

In interpreting §455(d)(1), we must take into account that 
it appears to be augmented by 28 U.S.C.A. § 455(a), which 
requires that any federal judge “shall disqualify himself in 
any proceeding in which his impartiality might reasonably 
be questioned.” And, to emphasize that Congress considered 
this new disqualifi cation to be signifi cant, Congress added a 
kicker: § 455(e) provides that the parties cannot waive the 
disqualifi cation that § 455(b)(3) imposes.

Congress enacted § 455(b)(3) in response the 1972 
decision of Laird v. Tatum.5 Respondents in Laird moved 
to disqualify Justice Rehnquist because “of his appearance 
as an expert witness for the Justice Department and Senate 
hearings inquiring into the subject matter of the case, because 
of his intimate knowledge of the evidence underlying the 
respondents’ allegations, and because of his public statements 
about the lack of merit in respondents’ claims.”6 At the time, 
Rehnquist was in the Offi  ce of Legal Counsel. He was not 
responsible for preparing for litigation, arguing cases, or 
writing briefs.

Justice Rehnquist acknowledged that the parties seeking 
to disqualify him were— 

substantially correct in characterizing my appearance 
before the Ervin Subcommittee as an “expert witness 
for the Justice Department” on the subject of statutory 
and constitutional law dealing with the authority of the 
Executive Branch to gather information. Th ey are also 
correct in stating that during the course of my testimony 
at that hearing, and on other occasions, I expressed an 
understanding of the law, as established by decided cases 
of this Court and of other courts, which was contrary to 
the contentions of respondents in this case.7

Justice Rehnquist also conceded that he had referred to 
Laird v. Tatum, by name, “in my prepared statement to the 
Subcommittee, and one reference to it in my subsequent 
appearance during a colloquy with Senator Ervin.”8  
Nonetheless, he refused to disqualify himself.9

At the time of this case, the relevant statutory language 
in title 28 was much less expansive. It read:

Any justice or judge of the United States shall disqualify 
himself in any case in which he has a substantial interest, 
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has been of counsel, is or has been a material witness, or is 
so related to or connected with any party or his attorney 
as to render it improper, in his opinion, for him to sit on 
the trial, appeal, or other proceeding therein.10 

Applying this language of the statute, Justice Rehnquist 
refused to disqualify himself. Th e relevant clause of the statute 
required that he have been counsel in the litigation, and he 
certainly was not that.

While Rehnquist’s view of the statute was certainly 
a very reasonable interpretation, many people thought that 
Rehnquist should have recused himself and that Congress 
should revise the statute to make that clear. Indeed, that is 
what Congress did. It amended the language11 and changed 
the statutory test so that it now covered any federal judge 
who had “participated as counsel, adviser or material witness 
concerning the proceeding or expressed an opinion concerning 
the merits of the particular case in controversy.” Th e statute no 
longer requires that the judge have appeared as “of counsel.” 
Th ere is no requirement that the government lawyer (now 
judge or justice) have appeared on the brief.

Clearly, Rehnquist would have had to disqualify himself 
in Laird v. Tatum, pursuant to the test of this amended statute. 
Th e scope of that statute as applied to Solicitor General Kagan 
is the focus of this essay.

First, it is clear that §455 applies to all federal judges, 
including those on the Supreme Court. It refers, after all, to 
any “justice, judge, or magistrate judge of the United States.” 
In addition, the disqualifi cation that §455(b)(3) imposes 
is so important that the parties cannot waive it.12 Not all 
disqualifi cation provisions govern the Justices,13 but this clause 
certainly does.

Under this standard, Solicitor General Kagan obviously 
must recuse herself in all cases in which she is counsel of 
record. However, her obligation to disqualify herself does not 
stop there. She also much recuse herself in all situations where 
she was an adviser “concerning the proceeding” or where she 
“expressed an opinion concerning the merits of the particular case 
in controversy.”

Th e statute defi nes “proceeding” broadly, to include 
“pretrial, trial, appellate review, or other stages of litigation.”14 
“Proceeding” is not limited to trial because it includes all 
stages of litigation. Th e question is whether it includes steps 
preparatory to litigation, even if those steps occur before 
a case is actually fi led. We know that other federal judicial 
rules governing disqualifi cation refer to “proceeding” 
and acknowledge that a proceeding can be “pending” or 
“impending.”15

In addition, the United States Courts webpage advises 
that: 

Judges may not hear cases in which they have either 
personal knowledge of the disputed facts, a personal bias 
concerning a party to the case, earlier involvement in the 
case as a lawyer, or a fi nancial interest in any party or 
subject matter of the case.16 

Th e lawyer may have been involved in advising how the 
litigation should be structured, in which case she would have 
had “earlier involvement in the case as a lawyer.”

It is not unusual for a lawyer to be involved in 
preparation before the client fi les a particular case. Preparing 
for expected litigation to be fi led by or against the client is 
what good litigators do. Th at advice is not part of “pretrial” in 
the sense that there is no motion or discovery in connection 
with pretrial matters. However, it is part of “pretrial” in the 
sense that it occurs prior to expected litigation; one of the 
“stages of litigation” occurs when the lawyer is preparing for 
particular litigation that one expects to fi le or to defend. Either 
pre-litigation strategy or pre-litigation investigation is one of 
the things that lawyers do.

For example, United States v. Arnpriester17 held that 
§455(b)(3) applies and requires a judge to disqualify himself 
in a criminal case because he was the U.S. Attorney at the time 
of an “investigation preceding the indictment”18 that eventually 
led to indictment. Th e court emphasized: “there can be no 
prosecution unless it is preceded by investigation.”19 Th e court 
relied on both §§ 455(a) [impartiality might reasonably have 
been questioned] & 455(b)(3) [he had served in government 
employment as counsel in connection with indictment] in 
reaching its result. Th e trial judge was not personally involved 
in the investigation. It simply occurred under his watch.

Hence, if General Kagan was off ering advice in connection 
with particular litigation that the United States would fi le, or 
the United States expected that particular litigation would be 
brought against it, it is likely that §455(b)(3)—as augmented 
by §455(a)—would apply.

We do not know in how many cases Justice Kagan must 
disqualify herself now that she has been confi rmed, but this 
statute assuredly requires disqualifi cation in many instances 
where she is not counsel of record. Th e statute does not limit 
disqualifi cation to cases where General Kagan’s name is on the 
brief, nor does the statute require that she express her opinion 
“in writing.”

For example, the news reports that General Kagan 
“played a key role in authorizing a brief ” challenging a 2007 
Arizona law requiring all Arizona employers to use the federal 
government’s E-Verify program to check the legal status 
of new employees. She informed the Judiciary Committee 
that on April 12, 2010, she recommended that the federal 
government take the position that the federal law preempts 
Arizona law.20 It does not matter that her name was not on 
the brief or that she was no longer Solicitor General at the 
time the government fi led the brief. Congress drafted section 
455(b)(3) to mandate disqualifi cation without regard to who 
is counsel of record.

Several years ago, the Solicitor General’s offi  ce21 handled 
or off ered advice on many of the detainee cases, even in the 
lower courts, and gave advice on many legal issues related to 
those cases. I do not know if the Solicitor General’s offi  ce is still 
involved in that issue. If it is, General Kagan should disqualify 
herself in those cases because she was involved as an “adviser” 
or “expressed an opinion concerning the merits of the particular 
case in controversy.”22 Th e advice, given the language of the 
statute, would relate to the “merits of the particular case” and 
not simply observations about law in general or law involving 
another case, as opposed to law in the particular case that is 
now before her as a Supreme Court Justice. It is not necessary 
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that she be listed as “of counsel” on the brief or be counsel of 
record. Th e fact that she gave advice about the proceeding is 
all that is necessary to require her to disqualify herself. Th e 
Solicitor General will have to search her records and make sure 
that she disqualifi es herself in such circumstances.23

Similarly, if the Administration has asked her advice 
(and she has given it) on the constitutionality of proposed 
legislation in connection with contemplated litigation so that 
it can be said that she has expressed an opinion concerning the 
merits of a particular case in controversy, she should disqualify 
herself if that case ever comes to the Supreme Court.

Th ere are only a few cases that interpret this section.24 
None involve the Solicitor General, but that is not surprising 
because it has been over forty years since a Solicitor General 
has moved to the High Court.25 Yet, the same basic principles 
discussed above still apply. We do not know if the Department 
of Justice (e.g., the Offi  ce of Legal Counsel) or the White 
House asked her advice on how to structure health care 
legislation in order to prepare for particular litigation, or if 
she has “expressed an opinion concerning the merits” of the 
litigation that various states have recently fi led. If she has, 
she must disqualify herself if that case goes to the Supreme 
Court.

In short, Solicitor General Kagan should disqualify 
herself in all instances where participated as counsel, “adviser 
or material witness concerning the proceeding or expressed 
an opinion concerning the merits of the particular case in 
controversy.” Her disqualifi cation does not limit itself to 
cases where she is counsel of record. Under 28 U.S.C.A. § 
455(b)(3), General Kagan must recuse herself from: 

• Cases in which she approved appeals and/or amicus fi lings, 
whether or not she was “counsel of record”; 

• Cases where she gave advice about or “expressed an opinion 
concerning the merits of the particular case” in the lower 
courts, or approved of lower court briefs in a case, although 
she is not listed a counsel on the brief;

• Cases in which she sat in on meetings with counsel and 
thereby “participated as counsel, adviser or material witness 
concerning the proceeding or expressed an opinion concerning 
the merits of the particular case in controversy,” even though 
Deputy Solicitor General Neal K. Katyal is now listed as the 
counsel of record;26  

• Cases in which the Supreme Court asked the Solicitor 
General whether it should hear the case; 

• Cases before the time she was offi  cially confi rmed as 
Solicitor General if she gave advice or expressed an opinion 
concerning the merits of the particular case with government 
lawyers who would soon become subordinate to her once 
she was offi  cially confi rmed;

• Cases in litigation where the Department of Justice or 
other government lawyers (e.g., lawyers in the offi  ce of 
Counsel to the President) may have asked for her views on 
questions of constitutional signifi cance or where she off ered 
other legal advice; and,

• Cases in the lower courts in which the Department of 
Justice solicited her views.

> In all of these circumstances, it does not matter if her 
advice was oral or written, because the statute does not 
draw that distinction.

> And, if she recuses herself, her disqualifi cation is not 
subject to waiver by the parties, pursuant to 28 U.S.C.A. 
§ 455(e), which provides that no Justice “shall accept from 
the parties to the proceeding a waiver of any ground for 
disqualifi cation enumerated in subsection (b).”

Senator Leahy’s Proposed Recusal Statute: Using Retired 
Justices

With the problem of disqualifi cation in mind, Senator 
Patrick Leahy has introduced legislation that would authorize 
retired Supreme Court Justices to return to the Court to decide 
cases when one or more of the Court’s members are recused.27  
Th ere are only three retired Justices now (Stevens, Souter, or 
O’Connor). Justice Stevens, in fact, suggested the idea that he 
or another retired Justice could become the deciding vote if 
there is a four to four tie.28

Th is proposal carries with it a very important policy 
defect: it will make the law unstable. If the pinch-hitter is on 
the bench pursuant to the Leahy proposal, we will know—at 
the very moment that the Court renders its decision—that 
the deciding factor is a person who will leave the bench the 
moment after the decision. If we have a four to four tie, the 
decision is not precedent. Th e Court can decide the issue at 
some later time, when the disqualifying factor is gone. But, 
under the Leahy proposed law, we do not know if lower courts 
must treat the decision as binding precedent, or if the Supreme 
Court treats this opinion as binding itself when the full Court 
(the “real Court”) decides the issue.

In addition, the Leahy proposal is unconstitutional, for 
reasons that Chief Justice Hughes presented nearly seventy-
fi ve years ago. Th ere is nothing new under the sun. In 1937, 
Franklin Delano Roosevelt tried to expand the number of 
Justices who could sit on the Court. Most people do not 
realize that only a statute (and not the Constitution) limits 
the number of Justices to nine. FDR’s plan would have given 
him six new Justices to appoint.

Senator Leahy’s proposal does not increase the number 
of Justices, but his proposal suff ers from a basic constitutional 
fl aw—one that also existed in part of FDR’s ill-fated Court-
packing plan. Because FDR would have new appointees, the 
number of Justices would increase to fi fteen. Th at is a large 
number, so part of the plan proposed that the Court could 
sit in special divisions or panels that would not include all the 
Justices.

Chief Justice Hughes, in response to an inquiry from 
Senator Wheeler, wrote that it would not only be inadvisable 
for the Court to sit in panels, but would appear to violate the 
constitutional requirement that there shall be “one Supreme 
Court.” A contemporary observer reported that Hughes’ 
letter was the “most powerful weapon” for those who opposed 
packing the Court.29
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Senator Leahy’s proposed law shares the same 
constitutional fl aw that Hughes identifi ed. Th ere is not “one” 
Supreme Court if one group of Justices decides one case while 
a Supreme Court with diff erent membership decides another 
case.

After Justice William Douglas retired from the Court, 
he kept his offi  ce there. Th ere came a time when he wanted 
to write an opinion and publish it with the other opinions. 
Douglas thought that even though he was retired he still was 
part of the Court and could cast a vote. No member of the 
Court agreed with him, and he never fi led his opinion. Th e 
modern Court, like the Court of 1937, knows that there 
cannot be one Supreme Court if the membership changes 
from case to case.
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