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ANTITRUST PRICING WAR: CONGRESS v. THE COURT

In Leegin Creative Leather Products, Inc. v. PSKS, Inc., 127 S. Ct. 2705 (2007) (““Leegin”), the
Supreme Court completed the erosion of the per se rule against resale price maintenance (“RPM?”) that
began nearly 100 years prior. It took only three months, however, for Congress to take steps toward
reversing course by introducing the Discount Pricing Consumer Protection Act (“DPCPA”) in October
2007, which sought to legislatively overturn Leegin and mandate a rule of per se illegality in RPM cases.*

Leegin Creative Leather Products, Inc. v PSKS, Inc.

Neither Leegin nor the DPCPA arose in a vacuum. The Supreme Court originally laid down the
rule of per se illegality against RPM in Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373
(1911). (“Dr. Miles™) The Dr. Miles Court analogized minimum RPM, a vertical price restraint, to
horizontal price-fixing arrangements, such as a dealer cartel. Relying on that assumption, the Court
imposed a per se rule of liability — conventionally only reserved for those restraints that always or almost
always are facially dominated by anticompetitive effects — against RPM. No sooner than Dr. Miles was
handed down did the Court begin to carve out exceptions in recognition of business realities. Eight years
after Dr. Miles, the Supreme Court established in United States v. Colgate & Co., 250 U.S. 300 (1919) the
“Colgate doctrine”, allowing manufactures to unilaterally refuse to deal with distributors who failed to
adhere to suggested resale prices. State “fair trade” laws subsequently emerged following Colgate,
allowing states to create their own exceptions to per se illegality for RPM.? The per se rule suffered its
most significant wound from the then-emerging Chicago school of antitrust analysis in Continental T.V.,
Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977). (“GTE Sylvania”) Decided thirty years before Leegin, the
Supreme Court held in GTE Sylvania that vertical non-price restraints would be evaluated under a rule of
reason analysis, embracing an economic logic that undercut the reasoning behind the per se prohibition of
vertical price restraints. This trend accelerated in State Oil Co. v. Khan, 522 U.S. 3 (1997) (“State Oil”),
in which the Supreme Court unanimously embraced rule of reason analysis for maximum resale price
maintenance.

In Leegin, the Court extended the legal and economic rationales underlying GTE Sylvania and
State Oil to minimum resale price maintenance, declaring RPM would be subject to rule of reason
analysis in the future.® The Leegin majority noted that the Court’s modern antitrust jurisprudence has
rejected the formalistic legal doctrines on which Dr. Miles was based. Moreover, and perhaps more
importantly, the Court rejected the intellectual framework that Dr. Miles adopted — that minimum RPM
was analytically equivalent to a dealer cartel.* At the heart of the Court’s decision was the issue of
whether the existing economic theory and evidence on RPM met the exacting standard necessary to
justify imposition of the per se rule. The Court’s traditional test for per se analysis is, and has been, that a
challenged restraint or class of restraints “always or almost always reduces output.” Unlike the
underpinnings of the Dr. Miles case, however, contemporary research has been far more positive about
the potential economic benefits of RPM. While a handful of legal scholars, such as Warren Grimes, have
concluded that RPM is generally anticompetitive, a number of other prominent law and economics
scholars, including Judge Frank Easterbrook, Judge Richard Posner, and Judge Robert Bork have written
in defense of RPM.> Furthermore, a host of economists co-authored an amicus curiae brief demonstrating
a substantial consensus that minimum RPM often had procompetitive virtues justifying its legality.
Consistent with the economic literature, the Leegin majority accredited both pro- and anti-competitive
explanations for RPM. In the face of what was, economically, a decidedly ambiguous practice, and after
a thorough examination of the relevant economic literature, the Court declined to continue to categorize
RPM as “always or almost always reducing output,” and resorted instead to the case-by-case rule of
reason analysis, leaving lower courts to develop the analytical framework that will be applied to RPM



cases in the future.” Justice Breyer’s dissent, which attracted three votes, focused both on concerns of
judicial economy in developing a new body of minimum RPM jurisprudence, as well as concerns over the
value of stare decisis, potential consumer losses, and what he perceived to be the lack of new information
about RPM to support a changed standard.? The DPCPA echoed the latter concern, spawning a great deal
of debate regarding the proper standard of analysis for RPM.

The Discount Pricing Consumer Protection Act

First introduced on October 30, 2007 as S2261, the DPCPA aimed to the restore the per se rule
for RPM established by Dr. Miles. Sen. Herbert Kohl (D-WI), whose family started the Kohl’s
department store, first introduced the bill in support of discount retail giants, arguing that they “offer
consumers a wide array of highly desired products at discount prices.”® After the death of S2261 in the
Senate last year, the bill was reintroduced on January 6, 2009, before the 111" Congress as 5148.° The
bill has since been assigned to the Senate Judiciary Committee, and has led to various discussions outside
of Congress.* As re-introduced, the bill’s intention remains the same: to restore a standard of per se
illegality for vertical minimum resale price maintenance.

Proponents of the bill argue that RPM restricts both inter- and intra-brand competition and
necessarily raises prices for consumers.'? The proponents further insist that injured distributors will
generally lack the resources to litigate complicated and often expensive rule of reason antitrust suits.
Thus, underlying much of the bill’s support is a fear of the disappearance of discount retailers. The bill’s
opponents, however, point out the inconsistency between the heightened standard for per se analysis —
appropriate, for example, in horizontal price-fixing cases — and the often economically ambiguous nature
of RPM. The bill’s opponents note that the per se rule’s application to RPM is essentially a historical
anomaly, and, moreover, that RPM often generates competitive benefits, thus making per se illegality
inappropriate under the Court’s traditional justifications for the per se rule.

State Implications

The debate over Leegin reaches across both branches and levels of government. Many states
remain unpersuaded that RPM should fall under a rule of reason analysis. Thirty-five state attorneys
general backed the first bill (S2261), and continue to support its re-introduction (S148)."* These attorneys
general argue that consumer welfare is best served by a per se prohibition of RPM because, they argue,
RPM will result in higher retail prices. Leegin may join the relatively narrow ranks of cases provoking
state-based legislation to curtail or reverse an antitrust holding. While minimum RPM remained per se
illegal under many state antitrust laws after Leegin, many other state laws contain provisions requiring
interpretation of the state law to follow interpretation of the Sherman Act. In those states, the DPCPA
would overturn Leegin and restore the per se rule. Some states, however, have already passed legislation
restoring the per se rule under the state law. For example, Maryland has already expressly rejected the
Leegin decision by statute.* The recent amendment to the Maryland Antitrust Act, which goes into effect
October 1, 2009, provides that “a contract, combination, or conspiracy that establishes a minimum price
below which a retailer, wholesaler, or distributor may not sell a commaodity or service is an unreasonable
restraint of trade or commerce.”"

Conclusion

For now the federal bill remains in committee; it is not clear when or if it will be reported out to the
Senate. A hearing on the bill was held on May 19, 2009.° Meanwhile, Leegin remains good law in
Sherman Act cases in federal court and in those states that follow federal interpretation in interpreting
their state fair trade acts. Notably, however, both California and New York, the two most populous states,
have laws that likely permit or require a per se analysis in state RPM cases.'” As a consequence,



manufacturers looking to implement potentially procompetitive RPM arrangements with distributors face
ambiguity in determining potential antitrust liability on multiple fronts.
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