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TOWARD A SIMPLER STANDARD FOR ABROGATING SOVEREIGN IMMUNITY

BY WILLIAM E. THRO*

In recent terms, the Supreme Court has repeatedly

addressed issues related to the states’ sovereign immunity.
1

In particular, the Court has focused on whether Congress,

exercising its powers to enforce the Fourteenth Amendment,
2

has validly abrogated the States’ sovereign immunity.
3

 Yet,

despite the fact that the Court has addressed the issue on

multiple occasions, the Court’s analytical framework for

determining the validity of abrogation is becoming more

confused and uncertain.  For example, the Court has declared

that sovereign immunity bars employment discrimination

claims based on age
4

 or disability,
5

 but does not bar a claim

based on denial of an employment benefit.
6

  Similarly, the

Court ruled that Congress’ findings of unconstitutional

discrimination by the States was insufficient to justify

abrogation for some disability discrimination claims,
7

 but that

those exact same congressional findings justified abrogation

for other disability discrimination claims.
8

This confusion and uncertainty is the direct result of

the analytical framework for determining whether sovereign

immunity is abrogated. In order to determine whether

sovereign immunity has been abrogated, the Court applies

the “congruence and proportionality” test established in City

of Boerne v. Flores.
9

 Under this test, the Court decides the

validity of legislation intended to enforce the Fourteenth

Amendment by making sure that Congress “has identified

sufficient constitutional violations to make its remedy

congruent and proportional.”
10

 However, while the

“congruence and proportionality” test may be appropriate

for determining the validity of legislation that creates new

substantive rights, it is inappropriate for determining if

sovereign immunity is abrogated.
11

 This is so for three

reasons. First, the test is designed to assess the validity of a

statute that creates new substantive rights, not for determining

whether sovereign immunity should apply. Second, in

abrogation cases, the Court’s interpretations of the various

components of the “congruence and proportionality” test

are ambiguous, if not contradictory. Third, as used in

abrogation cases, the test itself is fundamentally flawed.

Because of these ambiguities and flaws, the test has become

“a standing invitation to judicial arbitrariness and policy-

driven decisionmaking.”
12

The Court should abandon the current “congruence

and proportionality test” for determining whether sovereign

immunity is abrogated.
13

  In its place, the Court should declare

that Congress’ power to abrogate sovereign immunity is

limited to claims of actual  Fourteenth Amendment violations.
14

In other words, to the extent that a federal statute provides

substantive rights that are the same as those guaranteed by

the Fourteenth Amendment,
15

 congressional abrogation of

sovereign immunity is possible.
16

 Conversely, to the extent

that a federal statute provides substantive rights that are

greater than those provided by the Fourteenth Amendment,

congressional abrogation is impossible. As a result, the

question of whether sovereign immunity has been abrogated

will turn on whether the litigant has stated a claim for a

constitutional violation. If so, then the State may be sued for

damages.
17

 If not, then the claims are barred. Thus, the

“Fourteenth Amendment violation” test will provide clarity

and certainty.

The remainder of this essay explains why the Court

should abandon the “congruence and proportionality test”

and should adopt the alternative “Fourteenth Amendment

violation” test. This purpose is accomplished in three distinct

sections. First, the essay demonstrates that the Court’s

interpretation of the component parts of “congruence and

proportionality” test has been both ambiguous and uncertain.

Second, the essay comments on the “congruence and

proportionality” test by exposing its fundamental flaws.  Third,

the essay explains the advantages of the alternative

“Fourteenth Amendment violation” test.

I. Overview of the Congruence and Proportionality  Test

In Seminole Tribe v. Florida,
18

 the Supreme Court

reaffirmed the basic principle that Congress, acting pursuant

to § 5 of the Fourteenth Amendment, may enact legislation

that abrogates constitutional sovereign immunity for claims

based on a particular statute.
19

 However, because the power

to effectively nullify constitutional sovereign immunity is so

extraordinary, in order to do so Congress must (1)

unequivocally express its intent to abrogate in the text of the

statute; and (2) act pursuant to § 5 of the Fourteenth

Amendment.
20

 Unless both conditions are satisfied,

Congress’ attempt to abrogate the States’ sovereign immunity

is invalid.
21

 Because it is relatively easy for Congress to satisfy

the first condition, to express unequivocally its intent to

abrogate,
22

 the cases inevitably focus on the second condition,

whether Congress acted pursuant to § 5 of the Fourteenth

Amendment. This question requires application of the

“congruence and proportionality” test set forth in City of

Boerne v. Flores.
23

The “congruence and proportionality” test involves

three questions.
24

 First, the Court must “identify with some

precision the scope of the constitutional right at issue.”
25

Second, after identifying the right at issue, the Court must

determine “whether Congress identified a history and pattern

of unconstitutional . . . discrimination by the States.”
26

 Third,

if there is a pattern of constitutional violations by the States,
27

the Court determines whether the Congress’ response is

proportionate to the finding of constitutional violations.
28

However, despite its apparent simplicity, the Court’s

interpretations of the three parts are ambiguous and, in some

instances, contradictory. Thus, it is necessary to examine

each of the first components.

A. Precisely Identify the Right at Issue

First, the Court must “identify with some precision the

scope of the constitutional right at issue.”
29

 This involves

not only articulating the constitutional right, but also

determining whether that right warrants heightened scrutiny.
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That is, whether it involves a fundamental right or a suspect

or quasi-suspect classification. If the right warrants

heightened scrutiny, then it is easier for Congress to show a

pattern of constitutional violations by the States.
30

Conversely, if the right does not warrant heightened scrutiny,

the standard for abrogation remains high.
31

 To illustrate, in

Lane, the Court found that the right at issue was “the

constitutional right of access to the courts,”
32

 a right that is

“subject to more searching judicial review” and is “protected

by the Due Process Clause of the Fourteenth Amendment.”
33

Thus, the Court found that sovereign immunity had been

abrogated for ADA Title II claims involving the fundamental

right of access to the courts. However, in Garrett, the Court

found that the claim at issue, discrimination against the

disabled in employment, was not subject to heightened

scrutiny.
34

 Thus, the Court concluded that sovereign immunity

had not been abrogated.
35

 B.  A History and Pattern of Unconstitutional

Conduct by the States

Second, after identifying the right at issue, the Court

must determine “whether Congress identified a history and

pattern of unconstitutional . . . discrimination by the States.”
36

Although the inquiry seems straightforward, the Court’s

opinions are ambiguous and uncertain regarding the

significance of legislative history, the exact definition of a

constitutional violation, and the number of constitutional

violations necessary to establish a pattern.

Initially, the Court has been uncertain and unambiguous

about the significance of legislative history. Put another way,

it is unclear whether the examination is limited to the actual

statutory text of the statute purporting to abrogate sovereign

immunity or whether it extends to all materials and testimony

considered by some congressional committee. For example,

in Garrett, the Supreme Court declined to consider

“unexamined, anecdotal accounts” of discrimination

presented to a congressional task force.
37

 Indeed, the Court

declared, “Congress’ failure to mention States in its legislative

findings addressing discrimination in employment reflects

that body’s judgment that no pattern of unconstitutional state

action had been documented.”
38

 However, in Lane, the

Supreme Court reviewed testimony in congressional

committee hearings.
39

Additionally, the Court has been ambiguous and

uncertain about the meaning of a constitutional violation by

the State. On the one hand, the Court has repeatedly

suggested that unconstitutional conduct by local

governmental entities does not constitute a constitutional

violation by the State.
40

 However, in its most recent

pronouncement, the Court held that the conduct of local

governmental entities was relevant in determining whether

the States had violated the Constitution.
41

Furthermore, the Court has been inconsistent regarding

the meaning of pattern. In Garrett, the Court found that the

extensive congressional findings regarding unconstitutional

discrimination against the disabled were insufficient to justify

abrogation.
42

 Yet, three years later, in Lane, the Court found

that this exact same record of congressional findings was

sufficient to justify abrogation.
43

 This contradiction cannot

be explained by simply asserting that Garrett was about

employment discrimination and Lane concerned the

fundamental right of access to the courts. As the lower federal

courts have recognized,
44

 Lane explicitly found that there

were sufficient congressional findings to justify abrogation

in any context.
45

Moreover, the Court has been ambiguous about what

constitutes a pattern of unconstitutional violations. In Kimel,

the Court has stated that constitutional violations by one

State or even several States do not constitute a pattern of

constitutional violations.
46

 Similarly, Justice Kennedy

suggested that if the States had engaged in a pattern of

unconstitutional conduct, “one would have expected to find

in decisions of the courts of the States and also the courts of

the United States extensive litigation and discussion of the

constitutional violations.”
47

 Both of these pronouncements

suggest that a pattern must involve a number of States and a

number of violations. However, the exact parameters remain

unclear.

C.  A Proportionate Response to the Constitutional

Violations by the States

Third, if there is a pattern of constitutional violations

by the States,
48

 the Court determines whether Congress’

response is proportionate to the finding of constitutional

violations.
49

 Although any judgment concerning

proportionality is vague and somewhat amorphous, the Court

has compounded the confusion by rendering inconsistent

pronouncements on how the test is applied.

The Court’s opinions are contradictory as to exactly

what is considered in the proportionally analysis. In Florida

Prepaid, the Court balanced the abrogation of sovereign

immunity against the purported pattern of constitutional

violations.
50

 In other words, the Court decided, “whether

subjecting States and their treasuries to monetary liability at

the insistence of private litigants is a congruent and

proportional response to a demonstrated pattern of

unconstitutional conduct by the States.”
51

 However, in all

subsequent cases, the Court has balanced the substantive

rights created by the statute for which abrogation was sought

against the supposed pattern of constitutional violations.
52

Moreover, in those cases where the Court has balanced

the substantive rights created by the statute, the Court has

contradicted itself as to whether the inquiry is facial or as

applied.
53

 In  Hibbs, Garrett, Kimel, and Florida Prepaid,

the Court “measured the full breadth of the statute or relevant

provision that Congress enacted against the scope of the

constitutional right it purported to enforce.”
54

 Thus, in  Hibbs,

the Court found proportionality because the substantive

statute for which sovereign immunity was being abrogated

was limited to “the fault line between work and family—

precisely where sex-based overgeneralization has been and

remains strongest—and affects only one aspect of the

employment relationship.”
55

 However, in Lane, the Court

refused to address the scope of the substantive statute for
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which sovereign immunity was being abrogated.
56

 Instead,

the Court simply declared that the proportionality standard

was met because its holding only applied to “the class of

cases implicating the accessibility of judicial services.”
57

 II. Flaws of the Proportionality and Congruence Test

Although the Court frequently has been ambiguous

and uncertain when interpreting the various components of

the “congruence and proportionality test,” the more

significant problem with the test is that it is fundamentally

flawed.

First, the test effectively creates a hierarchy of

constitutional violations. When a claim involves heightened

scrutiny, the Court has suggested that fewer constitutional

violations are necessary to establish a pattern of

constitutional violations. If this is what the Court means,

then one is forced to ask why this is so. A constitutional

violation is a constitutional violation. Why should ten

constitutional violations involving race or gender

discrimination be more significant than ten constitutional

violations involving disability or age discrimination? While

it is certainly easier to establish an individual constitutional

violation when the claim involves heightened scrutiny,
58

 the

number of constitutional violations necessary to constitute

a pattern of constitutional violations should not be any

lower—or any higher.

Second, to the extent that it relies on legislative history,

the test effectively makes the views of individual legislators

equal to the actual statutory text. As the Supreme Court has

held, “[I]t is ultimately the provisions of our laws rather than

the principal concerns of our legislators by which we are

governed.”
59

 Over a century and a half ago, the Court

explained:

In expounding this law, the judgment of the court

cannot, in any degree, be influenced by . . . the

motives or reasons assigned by [legislators] for

supporting or opposing amendments that were

offered. The law as it passed is the will of the

majority of both houses, and the only mode in

which that will is spoken is in the act itself; and

we must gather their intention from the language

there used . . ..
60

Although this principle is applicable to statutory

interpretation, it is especially compelling when Congress

would act to alter the constitutional balance between the

States and the National Government by abrogating sovereign

immunity. Where Congress makes such an effort, the Court

must assure itself that Congress was convinced that the

States were engaged in a pattern of unconstitutional activity.

It is impossible for the Court to know if those who voted for

a law were aware of particular testimony or the contents of a

specific committee report the law that was approved that can

be known with sufficient certainty.
61

Third, to the extent that the test considers constitutional

violations by local governmental entities in establishing a

pattern of constitutional violations, it treats the States unfairly.

While state governments do have control over the acts and

omissions of state agencies and institutions, they generally

have little or no control over the acts or omissions of local

governmental entities. If the States are going to lose their

immunity because of constitutional violations, then it should

be limited to violations that were within the States’ control.

Fourth, by emphasizing the substantive rights created

by the statute rather than on the abrogation of sovereign

immunity, the test focuses on the wrong inquiry.
62

 There is a

fundamental distinction between enforcing the Fourteenth

Amendment by creating new substantive rights and enforcing

the Fourteenth Amendment by abolishing sovereign

immunity. If Congress is going to enforce the Fourteenth

Amendment by creating new substantive rights, then the

proportionality inquiry should focus on the substantive

rights created by the statute. However, if Congress is enforcing

the Fourteenth Amendment by abrogating sovereign

immunity, then the inquiry should focus on abrogation of

sovereign immunity. The substantive rights created by the

statute should be irrelevant.

Fifth, to the extent that the test utilizes an as-applied

rather than facial approach, it “eliminates any incentive for

Congress to craft § 5 legislation for the purpose of remedying

or deterring actual constitutional violations.”
63

 There is no

need for Congress to be narrow and precise when the judiciary

will simply justify abrogation using hypothetical situations.
64

Moreover, the as applied approach simply leads to more

litigation as plaintiffs and the States seeks to distinguish

previous cases.

Sixth, by allowing Congress to abolish the sovereign

immunity of all States for all time, the test fails to differentiate

between the individuals States or to place any real limits on

congressional power.
65

 A State that has not violated the

Constitution should not be punished for the wrongs of the

other States. As Justice Scalia observed:

The constitutional violation that is a prerequisite

to “prophylactic” congressional action to

“enforce” the Fourteenth Amendment is a

violation by the State against which the

enforcement action is taken. There is no guilt by

association, enabling the sovereignty of one State

to be abridged under § 5 of the Fourteenth

Amendment because of violations by another

State, or by most other States, or even by 49

other States.
66

Before a State’s immunity is deemed abrogated, it should be

able to “demand that it be shown to have been acting in

violation of the Fourteenth Amendment.”
67

 Moreover, if a

State violated the Constitution in the 1980’s, it should not

lose its immunity forever. If the abrogation of sovereign

immunity is an appropriate remedy, it should be limited to a

specific number of years, not forever.
68

 III. The Advantages of the Fourteenth Amendment Test

Justice Scalia has declared that, with the exception of

claims for racial discrimination, he will no longer apply the



68 E n g a g e Volume 6, Issue 2

“congruence and proportionality” test to Congress’ efforts

to enforce the Fourteenth Amendment.
69

 While Justice Scalia’s

position applies to both statutes that create new substantive

rights and statutes that abrogate sovereign immunity, his

position is particularly compelling with respect to the attempts

at abrogation.
70

 As explained above, the Court’s interpretation

of the test in the abrogation cases is ambiguous and the test

is fundamentally flawed when applied in the abrogation

cases. Thus, the “congruence and proportionality” test

should be abandoned as the standard for determining whether

abrogation of sovereign immunity is valid.

Instead, the Court should adopt a new test—the

“Fourteenth Amendment violation” test—for determining if

sovereign immunity is abrogated. In brief, if Congress has

expressed unequivocally its intent to abrogate sovereign

immunity for a particular federal statute,
71

 then sovereign

immunity is abrogated to the extent that the State has

violated the Fourteenth Amendment. Put another way, the

abrogation question turns on whether the plaintiff alleges a

violation of the Fourteenth Amendment.
72

 If so, then the state

cannot claim sovereign immunity.
73

 If not, then the claim for

damages must be dismissed on sovereign immunity grounds.

Such an approach has several advantages.

First and most importantly, there is no ambiguity or

uncertainty. Under the “congruence and proportionality” test,

the lower federal courts have to decide whether the States

violated the Constitution in the past, whether these violations

are sufficient to constitute a pattern, what is Congress’

response to the violations, and whether this response is

proportionate to the pattern of violations. On each of these

issues, the Supreme Court’s pronouncements are ambiguous,

if not contradictory. In contrast, under the “Fourteenth

Amendment violation” test, the lower federal courts simply

have to determine whether the plaintiff states a claim for a

violation of the Fourteenth Amendment. Although there

inevitably will be some ambiguity on this issue, the issue is

far more clear and certain than a multi-factored balancing

test.

Second, because it is essentially a bright line rule, the

“Fourteenth Amendment violation” test will constrain the

judiciary. Like any judicial balancing test, the “congruence

and proportionality” test involves “malleable standards” that

are easily transformed into “vehicles for the implementation

of individual judges’ policy preferences.”
74

 In other words,

the outcome becomes dependent not upon legal principles,

but on the whim of a court majority.
75

 Yet, while the question

of whether a plaintiff has stated a claim for a constitutional

violation will involve some ambiguity in some circumstances,

the “Fourteenth Amendment violation” test gives little judicial

discretion. In the overwhelming majority of cases, the inquiry

will turn on legal principles.

Third, the “Fourteenth Amendment violation” test

avoids conflicts with Congress. As Justice Scalia explained,

the “congruence and proportionality” test. . .

casts this Court in the role of Congress’s

taskmaster. Under it, the courts (and ultimately

this Court) must regularly check Congress’s

homework to make sure that it has identified

sufficient constitutional violations to make its

remedy congruent and proportional. As a general

matter, we are ill advised to adopt or adhere to

constitutional rules that bring us into constant

conflict with a coequal branch of Government.

And when conflict is unavoidable, we should

not come to do battle with the United States

Congress armed only with a test (“congruence

and proportionality”) that has no demonstrable

basis in the text of the Constitution and cannot

objectively be shown to have been met or failed.
76

In contrast, the “Fourteenth Amendment violation” test

requires no review of legislative history or even the statutory

text setting out the findings. Rather, if Congress has expressed

its intent to abrogate, the only issue is whether the complaint

states a claim for a constitutional violation.

Fourth, it does not treat “‘the States’ as some sort of

collective entity which is guilty or innocent as a body.”
77

Under the “congruence and proportionality” test,

constitutional violation by a few states can cause all States

to lose their immunity. In other words, constitutional

violations by Colorado, Indiana, Kentucky, and Virginia can

cause Illinois, Iowa, Massachusetts, and Nevada to lose their

immunity. In sharp contrast, under the “Fourteenth

Amendment violation” test, a  State loses its immunity only if

that particular state itself is alleged to have violated the

Fourteenth Amendment.

Fifth, it subjects the States to liability for damages in

circumstances where the States presently avoid liability. For

example, suppose that a State adopts a policy mandating that

no disabled lawyer or lawyer over the age of forty may be

hired in the Office of the Attorney General. Such a policy is

unconstitutional because it irrationally discriminates based

on disability and age. Yet, while the Ex Parte Young doctrine

would allow a federal court to declare the policy

unconstitutional and enjoin its further implementation,

Garrett and Kimel preclude any claim for money damages.
78

However, under the “Fourteenth Amendment violation” test,

the state is exposed to monetary liability because its policy

violates the Constitution. Moreover, because a plaintiff merely

has to state a claim for a constitutional violation in order to

avoid dismissal, it is likely that the States will have to litigate

some claims that are presently decided on a Motion to

Dismiss.
79

Sixth and conversely, it allows the States to escape

liability in circumstances where the States presently are

exposed to damages. If a federal statute created substantive

rights beyond those conferred by the Constitution, the State

is immune from those claims. Its liability is limited to claims

that are coextensive with the Constitution. To illustrate, Hibbs

held that sovereign immunity was abrogated for violations of

the family care provisions of the Family and Medical Leave

Act.
80

 Yet, the family care provisions of the Family and Medical

Leave Act, while a desirable public policy, are not mandated
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by the Constitution. Thus, the States would enjoy sovereign

immunity from such claims under the “Fourteenth Amendment

violation” test.

Finally, the “Fourteenth Amendment violation” test

promotes respect for constitutional values. Although the lay

public and many lawyers may view sovereign immunity as

unjust, the principle is a constitutional value. It should yield

only when it comes into conflict with another constitutional

value.
81

 That is, it should apply unless and until the state

acts contrary to another constitutional value. However, when

the State acts consistent with the other constitutional values,

then the constitutional value of sovereign immunity should

prevail. Thus, unless a state chooses to waive its immunity,

the State is immune from common law tort claims, contract

claims, and federal statutory claims that do not involve the

violation of constitutional rights. Essentially, these principles

are embodied in the “Fourteenth Amendment violation” test.

 Conclusion

Although the Supreme Court has decided numerous

cases involving whether Congress has validly abrogated

sovereign immunity, the Court’s abrogation jurisprudence

remains ambiguous, uncertain, and, largely, unworkable. The

reason for this confusion is the “congruence and

proportionality” test. In determining whether sovereign

immunity has been abrogated, the Court should abandon the

“congruence and proportionality” test and replace it with a

straightforward bright line “Fourteenth Amendment

violation” test.
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