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In 2004, the California Air Resources Board (CARB) 
adopted the nation’s fi rst regulations limiting the emission 
of greenhouse gases from new motor vehicles. The 

California rules require automakers to reduce greenhouse gas 
emissions from new motor vehicles sold in the state, beginning 
with the 2009 model year. By 2016, new vehicle emissions 
must decline by nearly 30 percent. Several other states have 
announced their plans to follow California’s lead, adopting 
the regulations as their own. Before these regulations can take 
eff ect, however, California must obtain a waiver of preemption 
under the Clean Air Act (CAA) from the U.S. Environmental 
Protection Agency (EPA). California politicians demand such a 
waiver forthwith, and EPA Administrator Stephen Johnson has 
promised a decision on the request by the end of 2007. 

Many assume California is entitled to a waiver, and only 
Bush Administration intransigence stands in the way. Testifying 
before the Senate Committee on the Environment and Public 
Works in May 2007, California Attorney General Edmund 
G. Brown, Jr. declared “If EPA follows the law, there’s no 
question that it must grant California’s waiver.”1 California has 
sought and obtained numerous waivers of CAA preemption in 
the past without much trouble. Why should this case be any 
diff erent? Because this would be the fi rst waiver authorizing 
state regulation of vehicular emissions of greenhouse gases. EPA 
approval of California’s waiver request is not—and should not 
be—automatic. A CAA waiver for greenhouse gas emission 
reductions raises distinct legal and policy issues. In prior cases, 
California sought permission to adopt more stringent pollution 
controls to facilitate its eff orts to combat urban smog and other 
localized pollution problems. Now California seeks to reduce 
emissions that contribute to global warming. Th e problem 
California seeks to address with these rules is not localized, or 
even national; global climate change is a global phenomenon. As 
a consequence, it is not entirely clear that the EPA is required, or 
even permitted, to grant California the waiver it wants. While 
the Bush Administration may face tremendous political pressure 
to grant the Golden State its wish, there are grounds to pause 
before assuming it is legally obligated to do so.

Th is article provides an overview of the legal and policy 
issues raised by California’s request for a waiver of federal 
preemption of its new greenhouse gas emission regulations. 
After summarizing the legal requirements for obtaining a 
waiver of preemption under the CAA, this article explains 
why it may be more diffi  cult for California to obtain a waiver 
for greenhouse gas emission regulations than it has been for 
prior state regulations governing traditional air pollutants. 

Th e article then considers how California’s waiver request 
fi ts into a broader policy framework dividing responsibility 
for environmental protection between the federal and state 
governments. Accepting there are strong arguments for greater 
state fl exibility in environmental law, this article assesses the 
relative strength of California’s demand for greater freedom to 
set its own greenhouse gas emission control policies.

Vehicle Emission Controls under the Clean Air Act

Th e CAA establishes a baseline of uniform emission 
controls for new motor vehicles. Section 209(a) of the CAA 
provides that no state may adopt or enforce “any standard 
relating to the control of emissions from new motor vehicles 
or new motor vehicle engines” subject to regulation under the 
Act.2 Th e purpose of this provision is to maintain a national 
market for motor vehicles by providing for uniformity in 
vehicle emission standards. Any automobile that rolls off  an 
assembly line meeting federal emission control requirements 
should be able to be sold anywhere in the United States. A 
uniform national standard prevents the balkanization of the 
national automobile market that could result if automakers were 
required to design and sell diff erent vehicles in diff erent states.3 
Indeed, the major automakers supported adoption of federal 
vehicle emission controls in order to preempt the proliferation 
of variable state standards.4

Th e CAA contains one exception to this general policy 
of preemption. Recognizing California’s particularly severe 
air pollution problems, and the Golden State’s pioneering 
eff orts to control mobile source air pollution—eff orts that 
predated adoption of vehicle emission controls at the federal 
level—Congress adopted Section 209(b), authorizing a waiver 
of preemption for California.5 This provision effectively 
grandfathered California’s pre-existing emission controls and 
authorized a potential exemption for additional emissions 
controls adopted there in the future.6 Once the EPA grants 
a waiver, other states are permitted to adopt California’s 
regulations as a part of their own air pollution control programs 
under CAA Section 177, but they are never allowed to adopt 
vehicle emission standards of their own.7 As a consequence, 
there can never be more than two sets of vehicle emission 
standards—those set by the EPA, and those set by California.

California’s Greenhouse Gas Emission Controls

In 2002, the California state legislature enacted Assembly 
Bill 1493, directing the CARB to “develop and adopt 
regulations that achieve the maximum feasible and cost-eff ective 
reduction of greenhouse gas emissions from motor vehicles.”8 
In September 2004, CARB approved regulations amending its 
existing “Low-Emission Vehicle (LEV II)” program to establish 
declining fl eet average greenhouse gas emission standards. Th e 
regulations apply to four greenhouse gases: carbon dioxide, 
methane, nitrous oxide, and hydrofluorocarbons, but are 
enforced by reference to the carbon-dioxide equivalent of a 
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vehicle’s emissions. Under CARB’s regulations, the emission 
standards take eff ect beginning with the 2009 vehicle model 
year, and decline in subsequent model years through 2016.

California adopted its greenhouse gas regulations out of a 
stated concern about the state’s contribution and vulnerability to 
global climate change. California is responsible for a substantial 
share of U.S. greenhouse gas emissions, and over half of the 
state’s emissions come from transportation. “Climate is a central 
factor in California life,” according to CARB, and “climate 
change threatens California’s public health, water resources, 
agricultural industry, ecology, and economy.”9

California policymakers assumed that CARB would 
apply for, and the EPA would grant, a waiver of preemption 
under CAA Section 209(b). Accordingly, CARB submitted a 
waiver request to the EPA in December 2005. Up until now, 
the EPA has never completely denied a waiver request under 
Section 209(b).10 Up until now, however, California had always 
sought waivers for emission control measures that related to the 
state’s eff orts to control its notoriously severe local air pollution 
problems.

When California adopted its greenhouse gas regulations, 
there was some legal uncertainty as to whether a waiver request 
was even possible. At the time, the EPA denied that it had 
any authority to regulate automotive emissions of greenhouse 
gases, so there was no basis upon which the EPA could approve 
a waiver request. Th e Supreme Court’s recent decision in 
Massachusetts v. EPA resolved some of this uncertainty, holding 
that greenhouse gases were “pollutants” subject to regulation 
under the CAA.11 Th e EPA must now reconsider its refusal to 
adopt federal regulations limiting vehicular greenhouse gas 
emissions—and such rules are almost certain to be adopted.12 If 
the EPA may regulate greenhouse gases, there is no question that 
California must obtain a waiver from the EPA if it is to maintain 
and enforce its greenhouse gas emission regulations—but it does 
not mean that a waiver must be forthcoming. Following the 
Massachusetts decision, however, the EPA announced it would 
formally consider California’s waiver request.13

Waivers of Preemption under Section (b)

Th e CAA waiver provision is not a blank check. Section 
209(b) imposes some limitations on the EPA’s authority 
to approve a waiver of preemption for California’s vehicle 
emission standards.14 EPA review of a California waiver request 
is fairly deferential. “California’s regulations, and California’s 
determination that they comply with the statute... are presumed 
to satisfy the waiver requirements and [] the burden of proving 
otherwise is on whoever attacks them.”15 Nor does the EPA have 
any authority to consider criteria beyond those enumerated in 
Section 209(b) when making a waiver determination. Judicial 
review of the EPA’s waiver determination is also deferential, and 
the EPA is presumed to have acted properly when ruling on a 
waiver request, particularly if it approves the waiver.16

Section 209(b)(1) provides that before California can 
receive a waiver, it must make a threshold determination that 
its proposed standards “will be in the aggregate, at least as 
protective of public health and welfare as applicable Federal 
standards.”17 Once California has made such a determination, 
and seeks a waiver, Section 209(b) provides that the EPA must 

deny a waiver if the EPA fi nds that:

(A) the determination of the State is arbitrary and 
capricious,

(B) such State does not need such State standards to meet 
compelling and extraordinary conditions, or 

(C) such State standards and accompanying enforcement 
procedures are not consistent with section 202(a) of this 
part.18

An EPA fi nding that any one of these three criteria is met is 
grounds for denying California’s waiver request. 

Th e fi rst criterion is unlikely to present much diffi  culty 
for California’s waiver request. CARB has substantial experience 
developing and modeling vehicle emission control programs, 
even if not for greenhouse gases. California maintains an 
extensive vehicle emission control program and CARB’s 
expertise in this area rivals that of the U.S. EPA. 

When adopting its greenhouse gas regulations, CARB 
analyzed the proposed greenhouse gas emission reductions and 
concluded that they are no less protective than applicable federal 
standards. Th e EPA is obligated to give substantial deference to 
this determination. It can only reject CARB’s conclusions on 
this point if it concludes that this determination was arbitrary 
and capricious, and this is unlikely. It is not enough if the EPA 
disagrees with CARB’s conclusion. To reject the waiver request 
on this basis, the EPA must actually conclude that CARB’s 
conclusion was arbitrary and capricious. 

In support of its waiver application, CARB noted that, 
“since U.S. EPA has declined to set federal standards for 
greenhouse gases, California’s Greenhouse Gas Regulations 
are unquestionably at least as protective as the applicable 
federal standards since the latter do not exist.”19 Th is is true. 
Some standard is necessarily as, if not more, protective than no 
standard. After Massachusetts v. EPA, the EPA is reconsidering 
whether to adopt some emission controls, but unless the 
EPA adopts regulations more stringent than California’s—
eff ectively making the Golden State’s rules irrelevant—the 
California standards must be at least as protective as the federal 
standards.

It is conceivable that the EPA could conclude that CARB 
underestimated or unreasonably discounted the eff ect of the 
greenhouse gas emission standards on fl eet turnover, and 
therefore underestimated the extent to which such emission 
controls could retard reductions in other air pollutants. It is also 
possible that further analyses could reveal that the California 
standards would actually impair other air pollution control 
eff orts if they result in increased driving (due to increased fuel 
economy) resulting in greater emissions of other pollutants.20

Th e third criterion is also unlikely to provide a suffi  cient 
legal basis for rejecting the California rules. The EPA is 
unlikely to conclude that the California regulations governing 
greenhouse gas emissions are inconsistent with CAA Section 
202(a).21 CARB appears to have given adequate consideration 
to the technological feasibility of, and required lead time for, its 
greenhouse gas emission reduction standards. CARB adopted 
the rules several years before they took eff ect. Further, CARB 
maintains that its emission standards may be met with “off -
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the-shelf ” technologies. Th is is also a matter with which the 
Golden State’s regulators have signifi cant experience. Unless 
opponents of California’s standards can demonstrate with 
clear and compelling evidence that CARB’s conclusions are 
inaccurate, the EPA would be unlikely to deny a waiver on 
these grounds.

The Second Criterion

If the EPA were to deny California’s waiver request—or 
if a federal court were to overturn an EPA decision to grant a 
waiver—it is most likely to be because California’s regulation of 
greenhouse gas emissions from motor vehicles is not necessary 
to meet “compelling and extraordinary conditions.” As noted 
above, Section 209(b) requires EPA to reject California’s waiver 
request if the Agency determines that California “does not need 
such State standards to meet compelling and extraordinary 
conditions.”22 Global climate change, unlike the local and 
regionalized forms of air pollution that have been the focus 
of California’s regulatory eff orts to date, may not satisfy this 
standard.23

In the past, California has been able to argue that more 
stringent controls on vehicular emissions regulated by the EPA 
were necessary due to California’s uniquely severe urban air 
pollution problems, the diffi  culty some California metropolitan 
areas would otherwise have meeting applicable National 
Ambient Air Quality Standards, and the comparatively large 
contribution mobile source emissions made to California’s air 
pollution problems. None of these arguments are applicable in 
the context of global climate change. 

CARB submits that the EPA must show as much, if 
not more, deference to California’s policy determination that 
greenhouse gas emission reductions are necessary, as it would 
to other emission control policies.24 Th ere is little basis for 
this argument. If anything, the EPA is less likely to defer 
to California’s determination because climate change is not 
an environmental problem that presents a “compelling or 
extraordinary” threat to California—as distinct from the nation 
as a whole.

Th e argument that climate change cannot satisfy the 
second criterion of Section 209(b) is not based upon any 
skepticism or denial of human contributions to climate 
change. Nor is it dependent upon rejecting that a modest 
increase in global temperature brought about by anthropogenic 
emissions of greenhouse gases could have negative ecological 
and other eff ects in California. As a coastal state, California 
may be threatened by sea-level rise in a way that land-locked 
states cannot be. California’s unique geography and ecological 
conditions further mean that temperature increases will trigger 
diff erent types of secondary eff ects there than elsewhere. But 
this may not be enough to satisfy Section 209(b)(1)(B).

Section 209(b) almost certainly requires that California 
do more than show that anthropogenic emissions are causing 
an increase in atmospheric concentrations of greenhouse gases 
that, in turn, contribute to a gradual warming of the climate, 
and that such warming could have negative eff ects. To read the 
second criterion in this way is to make it wholly redundant with 
the CAA standard for setting federal emission standards in the 
fi rst instance, and thus a dead letter.

CAA Section 202(a)(1) requires the EPA to adopt 
controls on emissions from new motor vehicles that, in the 
judgment of the EPA Administrator “cause, or contribute to, 
air pollution which may reasonably be anticipated to endanger 
public health or welfare.”25 Th is is the standard for adopting 
federal controls on vehicular emissions of a given pollutant. 
Section 209(b) provides for a waiver of preemption for 
California regulations controlling pollutants that are already 
subject to regulation under this standard pursuant to Section 
202(a). Th erefore, to justify a waiver under Section 209(b), 
California must demonstrate something more than the fact 
that the accumulation of greenhouse gases in the atmosphere 
will contribute to global warming that, in turn, may have some 
deleterious eff ects in California. If Section 209(b) authorized the 
EPA to grant a waiver for any pollutant that could have negative 
eff ects it would, by defi nition, apply to every pollutant for which 
there is a standard under Section 202(a). Assuming the language 
of Section 209(b) serves some purpose within the Act, it must 
create a diff erent and more demanding standard than that which 
triggers federal regulation under Section 202(a).

Th e most sensible reading of Section 209(b) is that 
California must be able to show that California needs more 
stringent standards than those provided by the EPA to meet 
specifi c conditions or concerns in California. Th is gives the 
Golden State a problem. Because global climate change is, 
by defi nition, a global phenomenon, California cannot claim 
that it faces a unique problem as distinct from that faced by 
the nation as a whole. Nor can California claim that it needs its 
greenhouse gas emission controls to address the threat posed 
by climate change, as adoption of these measures will not have 
any meaningful (if even measurable) eff ect on global climate 
change, let alone the specifi c eff ects of climate change about 
which Californians are concerned.

California cannot maintain that its regulatory program, 
even if adopted by a dozen other states, will have any meaningful 
eff ect on future projections of climate change. Dr. T.M.L. 
Wigley of the National Center for Atmospheric Research 
demonstrated that were all developed nations—those on 
“Annex B”  of the Kyoto Protocol—to fully comply with the 
greenhouse gas emission reduction targets established by the 
Kyoto Protocol, and maintain such controls through 2100, this 
would only change the predicted future warming by 0.15ºC by 
2100.26 Th e reductions modeled in the Wigley study are several 
times greater than the complete elimination of all greenhouse 
gas emissions from the U.S. transportation sector, let alone any 
realistic estimate of emission reductions to be achieved from 
the imposition of regulatory controls on new motor vehicles 
nationwide (let alone in a handful of states). Th us, California 
cannot plausibly maintain that its vehicle emission controls 
would do much of anything to address any threat posed by 
climate change to the state.

CARB argues that “California need not demonstrate... that 
the state faces unique threats from greenhouse gas emissions,” 
and that it is enough that the state faces “extraordinary and 
compelling conditions generally.”27 Th e basis for this argument 
is that the EPA has traditionally evaluated California waiver 
requests as applied to emissions control programs as opposed to 
individual standards. According to CARB, “the relevant inquiry 
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simply those that explicitly seek to improve automotive fuel 
effi  ciency. 

The National Highway Transportation and Safety 
Administration (NHTSA), the agency charged with 
implementing the fuel economy standard provisions of the 
EPCA, has argued with some force that federal fuel economy 
standards preempt state regulation of greenhouse gas emissions. 
Th is is because regulations limiting the vehicular emission 
carbon dioxide, the primary greenhouse gas emitted from 
automobiles, are, in eff ect, regulations of automotive fuel 
economy. As NHTSA explained:

Congress has explicitly preempted any state laws or regulations 
relating to fuel economy standards. A State requirement limiting 
CO2 emissions is such a law or regulation because it has the 
direct eff ect of regulating fuel consumption. CO2 emissions are 
directly linked to fuel consumption because CO2 is the ultimate 
end product of burning gasoline.32

Although the California regulations apply to four 
greenhouse gases, and not just carbon dioxide, compliance is 
measured by converting emissions of the other three greenhouse 
gases into “CO2-equivalent.” On this basis, NHTSA concluded 
that California’s regulations are “based primarily” on carbon 
dioxide emissions.33 Unlike the CAA, the EPCA does not 
contain a provision authorizing a waiver of preemption for 
California or any other state.

In Massachusetts v. EPA the Supreme Court held that 
the existence of federal fuel economy program under EPCA 
did not preclude the conclusion that the EPA had authority 
to regulate greenhouse gas emissions under the CAA. Th e 
Court concluded that these two obligations did not inherently 
confl ict. It does not necessarily follow that state eff orts to control 
greenhouse gas emissions are not preempted by federal fuel 
economy rules, however. In rejecting the EPA’s argument that 
NHTSA’s authority to set automobile fuel economy standards 
under EPCA precluded EPA authority to regulate greenhouse 
gas emission standards, the Court explained that “[t]he two 
obligations may overlap, but there is no reason to think the 
two agencies cannot both administer their obligations and yet 
avoid inconsistency.”34 Two federal agencies can be expected to 
communicate and coordinate overlapping regulatory eff orts. 
Th e same level of cooperation cannot be assumed between 
federal and state agencies. Where two federal regulatory 
programs “overlap,” such coordination may prevent one agency’s 
regulation from preempting another’s. When federal and state 
law “overlap,” however, it is common to fi nd that the federal rule 
preempts potentially confl icting state regulations. Th erefore, 
Massachusetts should not be read to preclude EPCA preemption 
of California’s greenhouse gas regulations.

The Broader Policy Context

To complement the legal analysis above, it is worth 
briefl y considering the relevant policy considerations raised by 
California’s waiver request. Th e CAA may impose some limits 
on the EPA’s ability to grant California’s waiver request, but this 
does not mean the balance struck by the CAA is the correct one. 
Th ere is a strong argument that states should be given greater 
fl exibility in meeting environmental standards than they receive 
under current law. 35 

under Section 209(b)(1)(B) is whether California needs its own 
emission control program to meet compelling and extraordinary 
conditions, not whether any given standard is necessary to 
meet such conditions.”28 Because it is clear that California 
does experience the sort of “compelling and extraordinary 
conditions” that justify a California-specifi c emissions control 
program, CARB reasons, the greenhouse gas emission controls 
must be permitted as well.

Th ere is some merit to CARB’s argument. As interpreted 
by the EPA, Section 209(b) does not authorize or require the 
EPA to analyze separately each individual component of each 
program for which CARB seeks a standard. Rather, the EPA 
may look at programs as a whole, recognizing that the waiver 
provision is designed to enable California regulators to tailor 
a set of standards to California-specifi c pollution concerns 
and make diff erent trade-off s than those embodied in relevant 
federal standards. But this does not mean—indeed cannot 
mean—that once California had adopted its fi rst vehicular 
emissions control program, it would be able to adopt any and 
all emission control standards from that point forward that 
satisfi ed the remaining 209(b) criteria. Here California seeks to 
adopt a new set of standards to address a previously unregulated 
environmental concern. Surely California’s preexisting emission 
control program, for which preemption was waived, does not 
require a waiver for the new standards as well; and the EPA 
would be wholly justifi ed—if not required—to ensure that 
California’s greenhouse gas emission controls satisfy Section 
209(b)(1)(B), as have those measures adopted before it.

Because California cannot demonstrate that controls on 
vehicular emissions of greenhouse gases are necessary to meet 
any “compelling and extraordinary conditions” in California, 
the EPA would have ample justifi cation for denying California’s 
waiver request. Th is does not mean that the EPA is necessarily 
obligated to deny the waiver, however. Th e CAA gives the EPA 
some amount of discretion, and federal courts give substantial 
deference to such agency determinations if they are supported 
by a reasonable explanation. Insofar as the language of Section 
209(b) is at all ambiguous, courts would defer to the EPA’s 
construction of the standard. Th erefore, an EPA decision 
to grant a waiver would necessarily be vulnerable to court 
challenge.

 Potential EPCA Preemption

Th e CAA is not the only federal law that may preempt 
California’s greenhouse gas emission standards for new motor 
vehicles. Th erefore, even were the EPA to grant California’s 
request for a waiver, this would not necessarily preclude the 
federal preemption of California’s greenhouse gas emission 
controls under other laws, such as the Energy Policy and 
Conservation Act (EPCA). By its own terms, Section 209(b) 
only provides for a waiver of preemption under the Clean Air 
Act, not by other statutes.29

Th e EPCA establishes federal standards for automotive 
fuel effi  ciency, known as Corporate Average Fuel Economy 
(CAFE) standards.30 Th e EPCA also explicitly preempts any 
state or local regulations “related to fuel economy standards.”31 
Th is language adopts a fairly broad standard for preemption. 
It preempts all state rules “related to” fuel economy, and not 
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The principle of “subsidiarity”—the principle that 
problems should be addressed at the lowest level practicable—is 
particularly appropriate in the context of environmental policy. 
Because most environmental problems are local or regional in 
nature, there is a strong case that state and local governments 
should be given the fl exibility to design and implement their 
preferred approaches to such environmental concerns. Th is 
case is particularly powerful in the context of local or regional 
environmental concerns, such as land-use patterns, local 
drinking water quality, and the siting of polluting facilities. 
Decentralizing environmental policy in this way could spur 
ecological innovation and better “fi t” between environmental 
protections and given environmental concerns. Th e waiver 
of applicable federal standards, particularly those that could 
preempt variable state programs, is one way of providing for 
such fl exibility.36

A preference for decentralization or subsidiarity does not 
mean there should be no federal environmental regulation, 
however. It simply creates a rebuttable presumption toward 
decentralization—a presumption that can be overcome with 
a demonstration that more centralized action is necessary 
or likely to produce a more optimal result. For example, the 
presumption may be overcome where there is an identifi able 
federal interest, or some reason to believe that state and local 
governments will be systematically incapable or unwilling to 
adopt publicly desired environmental measures.37

Th e regulation of greenhouse gas emissions from motor 
vehicles touches upon two identifi able federal interests that 
could justify uniform federal regulation. First, global climate 
change is, by defi nition, a global concern. It aff ects the nation, 
indeed the world, as a whole. Emissions of greenhouse gases, 
such as carbon dioxide, disperse throughout the atmosphere. 
Because global climate change requires measures that address 
global atmospheric concentrations of greenhouse gases, there 
is little reason to believe that state governments are capable of 
adopting eff ective or effi  cient polices in this area.38 Because 
climate change is a global concern, the most eff ective policies 
must be developed at a “higher” level—through international 
institutions or the cooperation of national governments, rather 
than independent actions by states. 

State governments are simply incapable of adopting 
policies that will have a signifi cant impact on climate change 
trends. Th is does not mean that state governments should 
always be precluded from adopting localized climate measures. 
State climate policies may encourage greater policy innovation, 
as it has in other contexts.39 But given the relatively minimal 
benefi ts that such policies are capable of producing, there should 
be adequate attention paid to the potential of such policies to 
externalize costs on to other jurisdictions. If states wish to adopt 
various measures demonstrating their commitment to reducing 
greenhouse gases, they should be allowed to do so. States should 
not necessarily have the freedom to adopt policies that impose 
disproportionate costs on other jurisdictions.

Another national interest that could justify federal 
preemption of state standards is the national market for motor 
vehicles. Th ere are economies of scale in the manufacture of 
products produced for and distributed to national markets that 
may make a single federal standard more effi  cient, and more 

benefi cial for consumers and producers alike than a multiplicity 
of state standards.40 Specifi cally, a single set of regulations may 
make more sense for a single, integrated national economy. Th is 
argument is strongest in the case of product regulation. Where 
a given product is bought and sold in national markets, and will 
travel throughout interstate commerce, it is less costly to design 
and produce so as to conform to a single national standard. 
While it is not clear why siting standards for a pulp mill in 
Vermont should match those for one in Oregon or Mississippi, 
if commercial goods are going to be produced on a national scale 
for national markets, producers may be best served if there is a 
single product standard that applies nationwide. In addition, 
consumers may benefi t from national product standards, insofar 
as lower compliance costs result in lower consumer prices. 

Allowing states to adopt more stringent product standards 
of their own poses the risk of one state externalizing the costs 
of its environmental preferences onto out-of-state market 
participants. For instance, if California and several northeastern 
states adopt more stringent emission standards for automobiles, 
and this produces a de facto national standard that increases 
production costs, consumers in other states may end up bearing 
a portion of the costs of more polluted states’ preference for 
cleaner vehicles.

It is likely that the inherent economies of scale from the 
adoption of a single national standard for products sold in 
interstate commerce, such as automobiles, are less today than 
when Congress enacted Section 209. Th e costs of meeting 
variable state standards have declined with the development 
of customized manufacturing processes and just-in-time 
inventory.41 Insofar as manufacturers are capable of tailoring 
production for different markets, state-specific product 
standards may not necessarily allow one state to externalize the 
costs of its environmental preferences on another. Th is does not 
mean that such concerns are wholly unwarranted, however. Nor 
does it alter the fundamental policy choice made by Congress 
that is refl ected in CAA Section 209(b). 

A Note on Timing & Policy Alternatives

California politicians have complained that the EPA has 
been particularly sluggish in responding to its waiver request. 
“If we don’t see quick action from the federal government, we 
will sue the EPA,” California Governor Arnold Schwarzenegger 
proclaimed in a recent speech.42 In an April letter to the 
EPA, he warned that California would sue if a waiver were 
not granted within 180 days. Writing in the Washington Post 
with Connecticut Governor Jodi Rell, Schwarzenegger argued 
that the EPA’s refusal to grant a waiver to date “borders on 
malfeasance.”43

California fi rst asked the EPA for a waiver in December 
2005, but the federal agency stalled. With litigation concerning 
the CAA’s applicability to greenhouse gases pending, the EPA 
was in no hurry to approve California’s request. Indeed, prior 
to the Supreme Court’s decision in Massachusetts v. EPA, the 
Agency had ample reason to defer action on California’s waiver 
request. First, the EPA’s legal position in that litigation suggested 
that the waiver provision was inapplicable. Equally important, 
it would have been perfectly reasonable for the EPA to decide 
to defer any action until the resolution of the litigation and a 
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judicial clarifi cation of the scope of the EPA’s authority and the 
applicability of the waiver provision.

After Massachusetts v. EPA was decided, the EPA fi nally 
began to review California’s request and opened public 
comment on California’s waiver request. If the past is any 
guide, it could take several months or more for the EPA to 
review the applicable comments, reach a fi nal determination, 
and publish a fi nal rule along with a reasoned explanation of 
its decision. EPA Administrator Stephen Johnson said that he 
expects an agency decision by the end of the year, but the EPA is 
hardly known for meeting deadlines.44 Even if the EPA granted 
California’s waiver forthwith, the decision could be litigated for 
years. In any event, a several-month delay is hardly unusual. It 
is the standard, deliberate (if regrettably slow) pace of federal 
administrative action—a pace that has not seemed to trouble 
California before. In the past, California has been more than 
willing to begin implementing new vehicle emission controls 
before obtaining an EPA waiver of preemption. 

California Governor Arnold Schwarzenegger states that 
the EPA’s failure to grant a waiver immediately will “result in 
California losing its right as a state to develop forward-thinking 
environmental policies.”45 This is not true. The lack of a 
waiver simply takes one policy option off  of the table. Scores 
of alternatives remain available, and many states are exploring 
climate policy options that do not confl ict with federal law. 
Nothing stops California from imposing emission controls 
on industrial and commercial facilities, and other sources 
of greenhouse gases, other than the political will to impose 
regulations on producers and consumers within the state. If 
reducing greenhouse gas emissions from automobiles and 
encouraging auto effi  ciency were really so important, California 
could increase its tax on gasoline. Th is would be a much more 
eff ective way to curb vehicular carbon emissions, particularly as 
it would reduce consumption by all car owners, not just those 
who purchase new cars. It also could be implemented far more 
quickly than vehicle emission standards that will not take eff ect 
for years. Th e problem, of course, is that the cost of such a policy 
would be readily identifi able, and clearly felt, by Californians. 
Th us it has less appeal to politicians than a vehicle emissions 
regulation, the costs of which will be buried in new car prices 
and dispersed to consumers and workers in other states.

CONCLUSION
Th e debate over California’s request for a waiver of CAA 

preemption highlights the rigidity of federal environmental law. 
While many federal environmental statutes allegedly embody 
a “cooperative federalism” approach to environmental policy, 
in practice most federal environmental programs impose top-
down regulatory requirements. Th e division of responsibility 
between the federal and state governments cannot be justifi ed 
by reference to any coherent theory of their proper roles.46 
Federal environmental statutes are just as likely to impose 
rigid and uniform regulatory requirements on matters of local 
environmental concern as they are on those of truly national 
import. At the same time, states are increasingly likely to try their 
hand addressing trans-boundary or interstate environmental 
concerns, such as climate change. Th is creates a “jurisdictional 
mismatch” in environmental policy that is ineffi  cient and, at 
times, even environmentally harmful.

California may well deserve a waiver of preemption, so 
that it may continue to experiment with potential greenhouse 
gas emission control policies. Yet, any serious policy argument 
for granting California a waiver in this instance would also 
justify authorizing waivers for other states to experiment in 
other areas in environmental law. Th e policy arguments for 
increased fl exibility in the development of drinking water 
protection programs or local waste-site cleanup are far stronger 
than those for allowing an individual state to regulate products 
manufactured for national markets in order to address a globally 
dispersed pollution concern. Th e problem, however, is that 
CAA Section 209 authorizes potential waivers for California’s 
air pollution control strategies, but waiver provisions in other 
environmental laws are few and far between. If policymakers 
wish to see California, and other states, experiment here, they 
should be willing to authorize broader experiments throughout 
much of the rest of environmental law.

Testifying before the Senate Environment Committee 
in May 2007, California Attorney General Edmund Brown, 
himself a former governor, suggested that if the EPA refuses 
to grant a waiver, the Congress should act: “Congress has to 
allow California to blaze its own trail with a minimum of 
federal oversight.”47 As he suggested, perhaps inadvertently, if 
Californians really want freedom from federal preemption, and 
a change in federal climate policy, they are better off  getting 
Congress to act than seeking relief from the EPA. Congress may 
well have been too solicitous of the auto industry’s desire for 
regulatory uniformity when it enacted Section 209, precluding 
California from taking some steps to address global warming 
on its own. If so, it is up to Congress, rather than the EPA, 
to fi x it. Should Congress take this course, however, it should 
not stop with California’s authority to regulate motor vehicle 
emissions. Instead, it should create broader opportunities for 
state experimentation and innovation across the board. 
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