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WARNING TO TRIAL LAWYERS:
READ THE LAW -- THE FEDERAL LAW -- BEFORE PROCEEDING

BY DOUGLAS T. NELSON AND LAWRENCE S. EBNER*

In the world of toxic tort suits, “failure to warn” can
be a trial lawyer’s fastest road to success.  A plaintiff, with the
aid of an attorney, files a state court suit alleging that use of
some toxic chemical, let’s say a pesticide, caused his chronic
illness.  The boilerplate complaint alleges that the pesticide’s
manufacturer is liable under state law because it failed to
warn him about the risks of using the product.  At trial, a well
paid expert testifies that the warnings and precautions on the
pesticide product’s labeling were inadequate.  The sympa-
thetic jury, with the benefit of hindsight (“if only the plaintiff
had been warned, he would not have used the product”),
awards hundreds of thousands of dollars in compensatory
and punitive damages.

There is plenty wrong with this picture, too much
to discuss here.  One crucial omission is the fact that the
pesticide and its labeling, including the warnings that ac-
company the product, are extensively regulated by the
United States Environmental Protection Agency (“EPA”)
pursuant to the Federal Insecticide, Fungicide, and Roden-
ticide Act (“FIFRA”), the federal pesticide statute.  Origi-
nally enacted in 1947, Congress rewrote the act in 1972 to
“transform FIFRA from a labeling law into a comprehensive
regulatory statute.”1   The legislation was enacted for the
“protection of man and the environment.”2   The revised stat-
ute “establishe[d] a coordinated Federal-State administra-
tive system to carry out the new program.”3   Indeed, one of
the statute’s key features is the carefully balanced alloca-
tion of regulatory authority between the federal government
and the states.

FIFRA requires all pesticide products to be granted
a registration by EPA, and to be distributed with EPA-ap-
proved product labeling.4   But there is no blanket “field pre-
emption” of state regulatory authority over pesticides.5   In-
stead, FIFRA “specifies several roles for state and local au-
thorities,”6  and expressly confirms that the states can further
regulate the “sale or use” of pesticides.7   This means, for
example, that a state agency, pursuant to a state pesticide
regulatory statute, can ban the sale or use of a FIFRA-regis-
tered pesticide.  Under §136v(b) of FIFRA, however, EPA
alone has the authority to regulate the content and format of
each pesticide product’s labeling, which must be nationally
uniform and accompany the product at all times.8

Congress wanted a single federal regulatory agency,
possessing the necessary scientific resources, expertise, and
data, as well as the national perspective and experience, to
determine what warnings, precautionary measures, and di-
rections for use, should accompany each pesticide product’s
own, nationally uniform, federally approved labeling.  Thus,
FIFRA’s legislative history indicates that “[i]n dividing the

responsibility between the States and the Federal Govern-
ment for the management of an effective pesticide program
[Congress] adopted language which is intended to completely
preempt State authority in regard to labeling and packag-
ing.”9   Section 136v(b), entitled “Uniformity,” accomplishes
this objective by mandating that a “State shall not impose or
continue in effect any requirements for labeling or packaging
in addition to or different from those required under
[FIFRA].”10   As the Supreme Court confirmed in Wisconsin
Public Intervenor v. Mortier, although the states possess
the residual authority to regulate pesticides, “labeling . . .
fall[s] within an area that FIFRA’s ‘program’ pre-empts.”11

The FIFRA Preemption Defense Gains Widespread Judicial
Approval

In 1984, the D.C. Circuit held in a now widely repudi-
ated decision, Ferebee v. Chevron Chemical Co., that de-
spite the language of §136v(b), FIFRA does not expressly or
impliedly preempt state law damages claims that attack the
adequacy of the warnings on a pesticide’s labeling.12   Begin-
ning in the early 1990s, however, federal and state courts
around the nation began to recognize that allowing individual
juries to second guess EPA by imposing state tort liability on
pesticide manufacturers for inadequate labeling or failure to
warn would interfere with Congress’ goal of maintaining a
system of nationally uniform product labeling regulated ex-
clusively by EPA.  For example, in a seminal FIFRA tort pre-
emption case, Papas v. Upjohn Co. (“Papas I”), the Eleventh
Circuit held that

[a] jury determination that a label was inadequate
would require that the manufacturer change the la-
bel or risk additional suits for damages.  Such a
change, if permitted by the EPA, would destroy the
uniformity that Congress and the EPA seeks to
achieve in pesticide labeling . . . This case-by-case,
state-by-state outside pressure on the regulatory
process would hinder the development of an or-
derly, systematic, and uniform nationwide labeling
scheme.13

Similarly, in another early case, Arkansas-Platte & Gulf Part-
nership v. Van Waters & Rogers, Inc. (“Arkansas-Platte I”),
the Tenth Circuit held that “State court damage awards based
on failure to warn . . . would hinder the accomplishment of
the full purpose of §136v(b), which is to ensure uniform la-
beling standards.”14   Accordingly, these courts of appeals
held that state law failure-to-warn claims are impliedly pre-
empted by FIFRA because they conflict with the statute’s
goal of national labeling uniformity.

In June 1992, the Supreme Court held in Cipollone
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v. Liggett Group, Inc., a landmark tort preemption case in-
volving federal cigarette advertising and labeling legislation,
that a federal statute which expressly preempts the states
from imposing their own “requirement[s] . . . sweeps broadly
and suggests no distinction between positive enactments
and common law . . . ‘[state] regulation can be as effectively
exerted through an award of damages as through some form
of preventive relief.’ ”15   Shortly after deciding Cipollone,
the Supreme Court vacated and remanded Papas I and Ar-
kansas-Platte I to the courts of appeals for further consider-
ation in light of Cipollone.  On remand, both courts held that
§ 136v(b), which prohibits the states from imposing addi-
tional or different “requirements” for labeling, expressly pre-
empts state tort claims for inadequate labeling or failure-to-
warn.16

Since that time, all nine federal circuits that have
considered the subject of FIFRA tort preemption in light of
Cipollone have held that §136v(b) expressly preempts fail-
ure-to-warn and other claims which implicate the adequacy
of EPA-approved product labeling.17   This is because such
claims have the unavoidable effect of imposing state law
requirements for labeling which are “in addition to or differ-
ent from” those imposed under FIFRA.  The Eleventh Circuit
in Papas II explained that “Cipollone convinces us that the
term ‘requirements’ in section 136v(b) ‘sweeps broadly and
suggests no distinction between positive enactments and
the common law.’ . . . Common law damages awards are one
form of state regulation and, as such, are ‘requirements’ within
the meaning of section 136v[b].”18   Or as the Ninth Circuit
put it in Taylor AG Indus. v. Pure-Gro, “[l]ike the preemption
provision of the 1969 Cigarette Act [in Cipollone], §136v(b)
uses the broad term ‘requirements’ to preempt state actions
for damages. . . . ‘[n]ot even the most dedicated hair-splitter
could distinguish these statements.’ ”19   Along the same lines,
the Fifth Circuit held in Andrus v. AgrEvo USA Co., that “the
‘undeniable practical effect’ of . . . recovering a large damage
award on . . . claims that the manufacturer failed to meet state
labeling requirements and failed to warn . . . of potential ad-
verse effects would be the imposition of additional labeling
standards not mandated by FIFRA.”20

Numerous state appellate courts have reached the
same conclusion, often affording deference to the unanimous,
post-Cipollone view of the federal courts of appeals on this
question of federal statutory interpretation.  For example, in
Etcheverry v. Tri-Ag Service, Inc., the California Supreme
Court explained that “[t]he federal court decisions holding
that FIFRA preempts state law failure-to-warn claims are nu-
merous, consistent, pragmatic and powerfully reasoned.”21

Consistent with the overwhelming body of case law on FIFRA
preemption, the court held that “[w]hen a claim, however
couched, boils down to an assertion that a pesticide’s label
failed to warn of the damage plaintiff allegedly suffered, the
claim is preempted by FIFRA.”22

Thus, for more than a decade, the FIFRA preemp-

tion defense, which is limited to claims which directly or indi-
rectly challenge the adequacy of the warnings or other infor-
mation on EPA-approved product labeling, has been suc-
cessfully invoked by pesticide manufacturers and distribu-
tors in personal injury, environmental contamination, and crop
damage suits.

The Trial Bar Persuades The Clinton EPA To Intervene
As the FIFRA tort preemption doctrine was adopted

by more and more federal and state courts throughout the
1990s, trial lawyers started to realize that they would be de-
prived of the ability to pursue failure-to-warn claims against
pesticide manufacturers.  To try to pin liability for their cli-
ents’ problems on pesticide manufacturers, trial lawyers,  in-
stead of directly or indirectly attacking the EPA-approved
labeling or warnings accompanying a pesticide product,  now
would have to satisfy the burden of proving at trial that a
pesticide product, approved for use both by EPA and state
regulatory agencies, contained a design defect or manufac-
turing flaw.

In 1996, certain members of the trial bar, supported
by anti-pesticide groups, prevailed upon EPA’s Office of Gen-
eral Counsel to issue, through the Office of Pesticide Pro-
grams, a “guidance” document purporting to “correct a mis-
understanding” on the part of several federal courts of ap-
peals which had held that § 136v(b) of FIFRA preempts label-
ing-related agricultural crop damage claims.23   CropLife
America (formerly known as the American Crop Protection
Association), the national trade group for agricultural pesti-
cide manufacturers and distributors, objected to the propri-
ety and content of the guidance document.  In response to
CropLife America, which has played a leading role in estab-
lishing and maintaining the FIFRA preemption defense, EPA’s
General Counsel disclaimed any intent to take a position on
FIFRA preemption.

Two years later, however, with the nationwide body
of FIFRA preemption cases continuing to expand, the EPA,
supported by the trial bar and anti-pesticide groups, tried
again to stem the judicial tide.  More specifically, in Etcheverry
v. Tri-Ag Service,  a case before the supreme court of Califor-
nia, the nation’s most important agricultural state, on the
issue of whether FIFRA preempts failure-to-warn claims in-
volving agricultural crop damage, the federal government
filed an amicus curiae brief for the first time in any FIFRA tort
preemption case.    The brief was filed despite industry’s
efforts to persuade the government to stay out of private tort
litigation, or at least recognize that FIFRA preemption of la-
beling-related claims is expressly mandated by § 136v(b) and
consistent with EPA’s statutory responsibility to maintain
national labeling uniformity.

The position taken in the March 1999 Etcheverry
amicus brief ignored the vast body of FIFRA preemption
case law that had developed in light of Cipollone.  Instead,
attempting to resurrect Ferebee’s holding (without ever cit-
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ing that case), the government’s amicus brief argued that
§ 136v(b) is limited to positive enactments (such as state
statutes and state agency regulations), and does not encom-
pass tort claims at all.  In support of this categorical anti-
preemption position, the government’s brief adopted many
of the arguments that the trial bar and anti-pesticide groups
had unsuccessfully advocated in other FIFRA preemption
cases.  The California Supreme Court, in a 5-2 decision,
squarely rejected all of the government’s anti-preemption ar-
guments.24   In so doing, the court noted that “[e]ven though
the question presented in this case has been addressed by
nine of the federal circuit courts of appeals, the United States
failed to file amicus curiae briefs in any of the cases and
permitted those courts to proceed upon a fundamental as-
sumption that it now characterizes as mistaken.”25

 Following the severe lashing that its arguments re-
ceived in Etcheverry, the federal government never again
filed a brief advocating an anti-FIFRA tort preemption posi-
tion.  Nevertheless, this Etcheverry amicus brief has contin-
ued to be routinely submitted, quoted, and/or cited by trial
lawyers as representing EPA’s position on FIFRA preemp-
tion of state tort claims.  Most courts have not been per-
suaded.  For example, the plaintiffs in Eyl v. Ciba-Geigy Corp.
asked the Nebraska Supreme Court “to adopt the position of
the EPA that was set forth in an amicus brief filed in
Etcheverry.”26   The Nebraska Supreme Court pointedly de-
clined to do so:

[W]e give no deference to the EPA’s position in the
amicus brief filed in Etcheverry.  The Etcheverry
brief was written for that specific case.  The EPA did
not file an amicus brief with this court in this case.
Nor have we found – outside of Etcheverry – a
similar brief filed by the EPA in any of the numerous
other cases which have discussed FIFRA preemp-
tion.  In addition, the record is silent whether the
view expressed in the Etcheverry brief was an EPA
official policy statement for all cases and if the EPA
still adheres to that view.  Further, we note that in
Etcheverry, the California Supreme Court did not
adopt the EPA’s arguments.27

As a result of developments during the Supreme Court’s 2002
term, the Etcheverry amicus brief is now indisputably a dead
letter, and cannot ethically be cited by trial attorneys or anti-
pesticide groups as representing the government’s position.

The Bush Administration’s Position
The U.S. Supreme Court has repeatedly denied re-

view of cases involving FIFRA tort preemption.  Most re-
cently, on June 27, 2003, the Court denied the April 2003
certiorari petition filed in Eyl v. Ciba-Geigy Corp. by Public
Citizen Litigation Group (a petition which relied upon the
Etcheverry amicus as supposedly representing the
government’s position).28   On the same day, the Court also
denied the certiorari petition that was filed in September

2002 by the pesticide manufacturer defendant in American
Cyanamid Co. v. Geye.29 In Geye the Texas Supreme Court
held in a result-driven opinion (contrary to the holdings of
the Fifth Circuit, California Supreme Court, and numerous
other courts), that labeling-related claims involving crop
damage are excluded from FIFRA preemption.

Significantly, in November 2002, two months after
the Geye certiorari petition was filed, the Supreme Court, for
the first time in any FIFRA tort preemption case, invited the
Solicitor General to submit a brief expressing the views of the
United States.  The Court’s invitation (in reality, an order to
file an amicus brief), afforded the government a clear oppor-
tunity to reconsider the Etcheverry amicus brief.

Industry attorneys, including from CropLife America
and the Chamber of Commerce of the United States, met with
the Solicitor General’s office, and with attorneys from EPA
and other interested federal agencies, to explain why as a
matter of both legal analysis and public policy, the reasons
for FIFRA preemption of failure-to-warn and other labeling-
related damages claims are compelling.  (One author of this
article represented American Cyanamid, the petitioner in Geye,
and the other author is the General Counsel of CropLife
America, which filed an amicus brief in support of the peti-
tioner.)

The Solicitor General’s May 2003 amicus brief to
the Supreme Court unequivocally declared that the categori-
cal position against FIFRA preemption that had been advo-
cated in the Etcheverry amicus brief to the California Su-
preme Court is “incorrect” and “no longer represents the
view of the United States”30  The Solicitor General’s Geye
amicus further explains:

The United States has reexamined the position that
it urged in Etcheverry in light of the ruling by the
California Supreme Court in that case, as well as the
subsequent rulings of other courts, and it has con-
cluded that its position in Etcheverry that FIFRA
categorically does not preempt common law tort suits
or other damages actions is incorrect.  In the United
States’ view, just as Section 136v(b) applies to re-
quirements imposed in a law enacted by a state leg-
islature or a regulation promulgated by a state
agency, it applies to requirements imposed in the
form of a duty or standard of care in a tort action.
. . The United States . . . submits that the legal stan-
dard applied in a state-law damages action may “im-
pose” a “requirement[]” for labeling or packaging
within the meaning of 7 U.S. C. 136v(b).31

The foregoing position of the United States on
FIFRA tort preemption, presented to the U.S. Supreme Court
in the Geye amicus brief, is consistent with Cipollone and
other Supreme Court tort preemption jurisprudence, as well
as with the nearly unanimous views of the hundreds of fed-
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eral and state trial and appellate courts that have considered
the subject.  This Administration’s carefully considered reex-
amination of FIFRA tort preemption remedies the prior
Administration’s politicization of that subject.32

Conclusion
The Supremacy Clause,33  which is the constitutional

basis for federal preemption of state law, is one of the princi-
pal constitutional underpinnings of our federalism.  Respect
for states’ rights does not require, and the Supremacy Clause
does not allow, state law tort claims which, as in the case of
pesticide-related failure-to-warn claims,  conflict with federal
law.  Congress determined that to promote safe and effective
use of pesticides, nationally uniform product labeling is nec-
essary and desirable, and that only the federal EPA should
have the authority to regulate it.  This intent is clearly ex-
pressed in § 136v(b) of FIFRA.  The courts, and now the
Executive Branch, have recognized that state tort claims for
failure-to-warn and inadequate labeling are encompassed by
the broad, plain language of that preemption provision.
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